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INTRODUCTION. 


ING JAMES departed this life upon the twenty- py the com- 

- ſeventh day of March, in the year of Our Lord 1625, commiſtons of 
by whoſe demiſe all the Juſtices patents (a) became void ; med 
whereupon King Charles ſignified his pleaſure to the Lord te — con 
Keeper, that all in judicial places ſhould retain them as 7. e 


before, and be new empowered. And accordingly S1R Poit. g7, 38. 
Raxpolen Crew, Chief Juſtice of the King's Bench» 2 . 
received a new writ, and Six HEN Y Hosaart, Chief 2 = — 
Juſtice of the Common Pleas, a new patent, and were + Sem. Pig. 1- 


2. Hale P. C. 
ſworn de novo, The ſame day alſo Six Thomas “ 
CovenTRY, Attorney General, and Six RozzraT HEATH, 

Solicitor General to the late King, had new patents ſent 
them, and were again ſworn. And like patents were made 
for the other Juſtices, with recital of their ſeveral places 
(as they were in antiquity), and of their removes or 
changes. JusTicE JoxEs was ſworn one of the Juſtices 
of the King's Bench, and MyszL# (þ), at the ſame time, at ( c,, e 
the Lord Keeper's houſe, was ſworn (again) one of the % cis. Alz. 
uſtices of the Common Pleas ; and afterwards the other * 
udges, as they came to London, took their oaths and re- 
eived their patents : and although there had been a pro- 
lamation made, that all the Judges might hold and exe- 
ute their ſeveral offices as former!y, yet we conceived it 
| a 3 ſafeſt 
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ſafeſt that none of us ſhould intermeddle until we were 
re-authorized by our new patents, and ſworn anew (a). 


— my Tüis vacation Six Jonx WALTER, Attorney to Prince 
Creation 


a ſerjeant be. Charles before he was King, and Six THomas TREvo, 
rerurnable im. F 

mediat?z, and 
the ſerjcant ap- 
pear beſure the 
chancellor in 
om, Who thereupon, in the vacation, appeared before the Lord 
it is illegal. 
Jones, 63. | f 
7. Sd. 3. oath for Serjeants, and then alſo ſworn the King's Ser- 


the ſaid Prince's Solicitor, were appointed the King's Ser- 
jeants, and writs directed to them returnable in Chancery ; 


Keeper at his houſe in Weftminfler, and there took the 


Jeants, and their patents were delivered them. 


« * AFTERWARDS SIR Hexay YELVERTON received a 
—_ _— writ to be Serjeant, returnable in Chancery the fourth day 
— 12 of May (which was the firſt day of the Term), with a 
er, and | 9 

therefore their warrant alſo to be one of the Juſtices of the Common 
— Pleas; and thereupon he made ſuit to the Chief Juſtice, 
from S. fest- that he might have his robes and coif put upon him in the 
J to - | Tt | 

niſl is noo Treaſury of the Common Pleas, and be diſpenſed with 
bor returning in his party- coloured robes from Serjeants- 
Poſt, 67. 375. "EP , DEVEL 

Inn to Weſtminſter, as the manner is of new ſerjeants. 


i Upon this occaſion, all the Juftices and Barons met at 
— — onigg Serjeants- Inn, by appointment of the Chief Juſtice, where 


-<mnonics to 


uſed on the * 61x Hexny YELVERTON then ſhewing the reaſonablenels 
W requeſt (becauſe by the ſuddenneſs of his calling 
he was unprovided for the ſolemnities), cited a precedent, 


. (a Bot now by 7. 4. Will. ER C. 27. To Geo. 3 C. 3. 32. Geo. 2. GC 35. 
ſ. 21, and 1. Ann. c. 8. every commiſſion, 2. Geo. 3. c. 4. 5. Geo, 3. g. . and 
patent, o. grant of any cffice civil or mi- 19; Geo, 3. c. 65. by which the commi(- 
litary, 'ſhall continue in force for fix fions of the Judges ſhall remain in full 
- months after any demiſe of the crown, force during their good behaviour, not- 
unlels it be made void by the ſuccefſor in withſtanding the demiſe of the crown, and 
the mean time.—2z. Hawk. P. C. ch. 1. their ſalaries fixed and made payable inde- 
J. 12.—8ee alſo 12, & 13. Will. 3. c. 2. pendent of the king. 


vi. 
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viz. that SM EDWARD Cox x, being King's Attorney, was 


made Serjeant and Chief Juſtice of the Common Pleas, 
and ſworn in Chancery the ſame day, and then his-robes 
and coif being put on in the Treaſury of the Common 
Pleas by Six Jonx PorHAu, Chief Juſtice, and by Sir 
Tromas FLEMING, Chief Baron, he was led in his party 
robes to the Common Pleas bar to make his count, and 
there took the oath of Chief Juſtice, all in one day : and 
he likewiſe deſired, that ſo it might be done to him. But 


all the Juſtices conceived it was not a precedent to be fol- 
lowed, being part of the ceremony for the creation of Ser- 


jeants, which ought to be performed in ſolemn manner; 


nor could it be convenient to ſuffer any more ſueh ex- 


amples. 


THEREFORE they all ed, that the writs of the ſaid The writ for 


Serjeants returnable inmediatè to appear in the Vacation, r 
to be made re- 


and then ſwear them at the Lord Keeper's houſe, was not tem- dle on a 


day certain in 


legal and according to the courſe of law; for although =, and noe 


in the vacation, 


the Chancery be always open to purchaſe general writs, Pot. 211. 
or try matters of equity, to have writs returnable imme- 

diate, yet this writ, which is of ſo high a nature as to com- 

mand ad comparendum et recipiendum ftatum et gradum Ser- 

vientis ad legem, ought to be made returnable at a day 


certain in Term, and not in the Vacation, when a day can- 
not be prefixed (as of neceſſity ought to be) for the per- 
formance of all the ceremonies requiſite for that calling. 


Wuzxzvron they moved the Lord Keeper to have if the creation 
of a ſerjeant be 


other writs directed to them, to take the ſaid eftate and void, he may 
degree, returnable in Chancery May the 4th, being the firſt & nove to rake 
| the ſame Rate 
ny degree. . vid. 3. 
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of this Term ; which was done accordingly, and they 
ſworn there by agreement amongſt themſelves in this 


order : 


The order f FIRST, SIR JohN WALTER, who had a warrant to be 

ſerjeants may the King's Serjeant, and appointed to be Chief Baron (in 

agreement. the place of Six LAWRENCE TANFIELD, who died the 
30th of April before). | 


Then Six Hzexxy YELVERTOX, who had been the 
Kixc's Attorney, and was ancient to them both. 


Laſtly, Six TwoMas TREvoR, who had alſo a patent to 
be the 5.1ng's Serjeant. 


. On Tueſday May 10, in the ſecond week of the Term, 
tatends to the ſaid S1K John WALTER, being of the Inner Temple, 


create a judge 


cannot , 
canact (on in HexrRy YELVERTON, of Gray's Inn, and SIR 


— pope Tnomas TREvor, of the Inner Temple, with the benchers, 
|» 2 readers, and others of thoſe inns of court, whereof they 
j reſpectively had been, being attended by the Warden of 
the Fleet and Marſhal of the Exchequer, made their ap- 

pearance at Serjeants-Inn „ in Fleet-fireet, before the two 

Chief Juſtices and all the Juſtices of both benches. And 

SIR RaxpoLen Crew, Chief Juſtice, made a ſhort ſpeech 

to them, and (becauſe it was intended they ſhould not 


continue Serjeants to practiſe) he acquainted them with 


the King's purpoſe of advancing them to ſeats of judi- 
cature, and exhorted them to demean themſelves well in 
their ſeveral places. Then every one in his order made 
his count, and defences were made by the ancient Serjeants; 
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and their ſeveral writs being read, their coifs and ſcarlet 
hoods were put on them, and being arrayed in their brown- 
blue gowns went to their chambers, and all the Judges 
to their ſeveral places at Weſtminſter; and afterward the 
ſaid three Serjeants, attired in their party- coloured robes, at- 
tended with the Marſhal and Warden of the Fleet, the 
ſervants of the ſaid Serjeants going before them, and ac- 
companied with the benchers and others of the ſeveral 
inns of court of whoſe ſociety they had been, walked to 
Weſtminſter, and there placed themſelves in the Hall over 
againſt the Common Pleas bar. 


The Hall being full, a lane was made for them to the p,e.;oRep.99. 
bar; then (the Juſtices of the Common Pleas being only „ 
in court) they recited their ſeveral counts, and ſeveral de- 

fences made to ſeveral counts, and had their writs read, the 

firſt and third by BRowxLowE, the chief prothonotary, - 


and the ſecond by GouLsTon, the ſecond prothonotary. 


Six Jonx WALTER and Six Tromas TREvoR gave. 
rings to the Judges with this inſcription, ** Regi Legi ſer- 
« wire Libertas.“ 


Six Hexngxy YELVERTOXN gave rings whereof the in- 
ſcription was, ** $TAT LEGE CORONA.” 


Preſently after (they all ſtanding together) returned to 
Serjeants-Inn, where was a great feaſt, at which Six James 
Lex, Lord Treaſurer, and the Earl of Mancheſter, Lord 
Preſident of the Council, were preſent. 


Upon 
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Upon Thurſday the 12th day of May, Su HEN 

YELvERTON vas made Juſtice of the Common Pleas 

(being the fifth Juſtice) ; and the ſame day Six Jon 

Wars was ſworn Chief Baron, and Six TuouAs 
"25  Txxvor one of the Barons of the Exchequer. 


WHEN 


WHEN theſe Caszs were adjudged, theſe Perſons 
were Keepers of the Great Seal, Juſtices of both 
Benches, and Barons of the Exchequer. 


KEEPERS OF THE GREAT SEAL. 


T the beginning of the reign of Charles the firſt, Jabs Williams, 
A biſhop of Lincoln, was keeper of the great ſeal. 


Upon the 27th day of Od ober following, the ſaid biſhop was diſcharged Poſt. 13. 
of that place. And upon the zoth of the ſame month, Sir Thomas 
Coventry, Knight, the king's attorney, was made keeper of the great ſeal. 


Upon the 14th of January, 15. Car. 1. the ſaid Sir Thomas Coventry Pot. 565. 
departed this life: and upon the 18th day thereof Sir John Finch, chief 
. Juſtice of the common pleas, was made keeper of the great ſeal, 


Upon the 19th day of January, 16. Car. 1. Sir Edzvard Littleton, chief Poſt. 600. 
Juſtice of the common pleas, was made and ſworn keeper of the great 
ſeal, in the place of Sir John Finch, : 


JUSTICES 


Poſt. 52 65. 


Peft. 127. 


Poſt. 225. 


Poſt. 268. 


Poſt. 393. 


Poſt. 403. 


Poſt, 650. 


ſerjeant, was ſworn one of the juſtices of the king's bench. 


{ all ] 


JUSTICES OF THE KING's BENCH. 


. 


Sir Randolph Crew, Knt. Chief Juſtice. 
Sir John Doderidge, Kut. 

Sir William Jones, Kut. Tuſtices. 

Sir James Whitlock, Kut. 


IN Michaelmas Term, 2. Car. 1. Sir Randolph Crew was amoved from 
his place: and in Hilary Term following, Sir Nicholas Hyde, Knight, was 
made chief juſtice, 


Upon the 11th of September, 4. Car. 1. Sir John Dederidge died: and 
upon the gth of October following, Sir George Croke was removed from 
the common pleas, and made one of the juſtices of the king's bench. 


In the ſummer vacation, wiz. 25th Auguft, 7. Car. 1. Sir Nicholas Hyde 
died: and in Michaelmas Term following, viz. 24th October, Sir Thomas 
Richardſon, chief juſtice of the common pleas, was ſworn chief juſtice, 


- | rl 
Sir James Whitlock died in the ſummer vacation, 8. Car. 1.: and in 
Michaelmas Term following, Sir Robert Berkley, Knight, and the king's 


* 


In the Michselmas vacation, 10. Car. 1. Sir Thomas Ricbardſon died: 
and, | 


In Eafter Term, 11. Car. 1. Sir John Brampfton, Knight, was made 
chicf juſtice. 


Upon the gth of December, 16. Car. 1. Sir William Jones died: and 


in Hilary Term following, Sir Robert Hearh was {worn one of the jollices 
of that court. f 


JUSTICES 


( it ] 


JUSTICES OF THE COMMON PLEAS. 


i. Car. 1. 


Sir Henry Hobart, Kut. and Bart. Chief Juſtice. 
Sir Richard Hutton, Knut. 


Sir Francis Harvey, Kut. i 
Sir George Croke, Kut. * 
Sir Henry Yelverton, Nut. 


IN Michaelmas vacation, 1. Car. 1. Sir Henry Hobart died: and, Poſt. 26. 


Upon the laſt day of Michaelmas Term, 2. Car. 1. Sir Themas Poſt. 36. 
Richardſon, Knight, and ſerjeant at law, was made chief juſtice of the 


common pleas. 


In Michaelmas Term, 4. Car. 1. Six GzoxGs Crore, Knight, ad- Poſt. ray. 
vanced to be juſtice of the king's bench, 27 ſupra. 


In Hilary Term, 5. Car. 1. Sir Henry Yelverton died: and Ofabis Pu- 
rificationis following, Sir Humphry Davenport, Knight, was made one of 
the juſtices of the common pleas. , 


In Eaſter Term, 7. Car. 1. Sir Humphry Davenport was made chief Poſt. 21x. * 
baron of the exchequer : and in Quindena of the ſame Term, Sir George 
Vernon was removed from being one of the barons of the exchequer, to 
be one of the juſtices of the common pleas. 


In Michaelmas Term, in the fame year, Sir Thomas Richardſon ad- Pod. 25. 
vanced to be chief juſtice, at ſupra: and the ſame Term, wiz. 27th Octo- 
ber, Sir Robert Heath, Knight, was made chief juſtice of the common pleas. 


Sir Francis Harvey died in the ſummer vacation, 8. Car. 1. : and in Pott. 268. 
the Michaelmas Term following, Francis Crawley, the queen's ſerjeant at 
law, was made one of the juſtices, &c. 


In the ſummer vacation, wiz. 14th September, 10. Car. 1. Sir Robert Poſt. 375- 
Heath was, diſcharged of his place: and in Tres Michaelis following, Sir J. 
Finch, Knight, of the king's learned counſel, and attorney to the queen, 
was made chief juſtice of that court, | 


Is 


* 7 
Foft. 537. In Hilary vacation, 14. Car. 1. Sir Richard Hutton departed this life, 


In Eafter Term, 15. Car. 1. Edmund Reve, ſerjeant at law, was ſworn 
one of the juſtices of the common pleas. 


Poſt. 8. 56 f. Sir George Vernon died in the Miebaelmas vacation, in the ſame year: 
565. and in the Hilary Term following, Robert Fofter, ſerjeant at law, was 
ſworn Juſtice of the common pleas. 


Poft. 565. 567. In the ſame year OEM Term, Sis Jobn Finch was made keeper of the 
great ſeal, ut ſupra : and Sir Edward Littleton, Knight, nes 
was then made chief juſtice of the common pleas, 


Poſt. 600. In Hilary Term, 16. Car. 1. Sir Edward Littleton was made keeper, ue 
fupra and in the ſame Term, Sir Fobn Banks, Knight, attorney-general, 
vas made chief juſtice of the common pleas, 


* ] 


BARONS OF THE EXCHEQUER., 


: . Carts 1s \ 
Sir John Walter, Chief Baron. 
Sir Edward Bromley, Kut. IPs 
Sir John Denham, Nut. Juſticet. 
Sir Thomas Trevor, Kut. | | 


SIR Eowand BrowLer died in the ſummer vacation, 3. Car. 1. and Poſt, f 
in Michaelmas Term following, Sir George Vernon, Knight, was made one | 
of the barons of the exchequer. 


In Michaelmas Term, 5. Car. 1. Sir John Walter was commanded to Poſt. 203. 
forbear the exercifing of his place ; yet held the ſame by his patent until 
his death, being upon the 18th of November, aug 6. Car. 1. F. 203. 


In Eaſter Term, 7. Car. 1. Sir Humphry Davenport, one of the juftices poq, 211. 
of the common pleas, was made chief baron, at fupra. 


Ia the ſame year and Term, Sir James Nyon, Knight, was made one Poſt. 211; 
of the barons of the exchequer in the place of Sir George Vernon, who was 
advanced to the common pleas, ut ſupra. 


In Hilary Term, 9. Car. 1. Sir James W:fton departed this life. Poſt, 339» 


fa Eaſter Term, 10. Car. 1. Richard W, , ferjeant at taw was made 
one of the barons of the exchequer. * ; — 


Richard Wiften removed, 14. Car. 1. 1 and in Hilary Term, in the fame 


year, Edwarg Henden, ſerjeant at law, was made one of the barons of the 
exchequer, 


Mantiſſa, 


Mantiſſa. 


AGE 181. The Ring againft Sir John Eliot, Denzill 

Hollis, and Benjamin Valentine. Nota, That after- 

wards, in the Parliament 17. Car. 1. it was reſolved by the 

Houſe of Commons, That they ſhould have recompence 

for their damages, loſſes, impriſonments, and ſufferings 

ſuſtained for the ſervices to the Commonwealth in the 
Parliament 3. Carali. Vid. poft. fol. 604, 605, &c. 


reer. Dig. Page 296. Reſolution upon the Caſes of Admiral Juri ſdiction. 
1 Nota, Theſe were not judicial reſolutions, and therefore 
— * N not authentic. Vide an ordinance 12. Aprilts, 1647, touch- 


ing the ſame, 


Page 524. The Lord Saye's Caſe. Nota, The reſolution 

in Mr. Hampden's Caſe there cited, was adjudged to be 

_ againſt law, and repealed by the ſtatute of 17. Car, 
_ Vide poſt. page 601. 


Faſter Term. 5 


I. Car. 1. In the Common Pleas, 


; Sir Henry Hobart, Kut. Chief Juſtiee. 
Sir Richard Hutton, Kut. 


Sir Francis Harvey, Kt. PE 
Sir George Croke, Knt. Juſtices. 


Sir Henry Yelverton, Kut. 
Sir Thomas Coventry, Kut. Attorney General. 
Sir Robert Hauth, Kut. Sol.citor General. 


Hamond againſt Dad. eus te 


EBT upon an obligation conditional, reciting. WHEREAS on x covenant 

D « ſuch copyhold lands were to be ſurrendered by A. S. at 22 ey⸗ 
« her full age to the uſe of the ſaid Hamond and Gay, and ii the 

their heirs, and that Gay ſhould pay to Hamond thirty-three wp by, 
pounds at ſuch a day, and if he failed, it ſhould be to the uſe of that be was 
„ Hamond and his heirs; 1T wAS CONDITIONED, that if the ſaid fed without 
* obligor procure the ſaid A. S. at her full age to ſurrender to the bewing chat it 
e uſe of Hamond and his heirs, and if Hamond and his heirs might — by 
have and enjoy the ſaid lands to him and his heirs, that then, &c.“ A 


The defendant pleaded, that Gay did not pay the thirty-three 1 
pounds ; and that the ſaid H. S. came of full age ſuch a day, and 4. Co. go. b. 
afterwards at ſuch a court, in full court, did ſurrender, releaſe, and Co Lit. 384. 
quit claim to the now plaintiff, being in poſſeſſion, all her right, 3.C0-120.d.133. 
eſtate, and intereſt in the ſaid tenements, &c. and that the plaintiff Moor, $62. 


always after might have enjoyed the ſaid renements, &c. — _ 


The plaintiff replies, gd bene et verum eft that the ſaid A. S. 315. 425- 
did ſurrender, &c. | A; but that afterward, viz. on ſuch a day, f. Ela. 213. 


the ſaid Coy entered and expelled him, &c. Whercupon the defcn- 4, 322 
dant demurs. 2. Shower, 42 f. 


And now this Term it was moved by ATHoE, Serjeant, that - roman 
this replication was good, without ſhewing that the expulſion was 3. — 
for title, becauſe by the obligation he hath taken upon himſelf to 2. vent. 
. . ITY S -- 2 4 8 

defend againſt all titles. Vide 2. Ew. 4. fol. 1 5. If a replication 1. Lev. 83. 
be not good, yet if the bar be ill in ſubſtance; judgment ſhall be 3- Lev. 30g. 
for the plaintiff. 3. Co. 52. Ridyrway's Caſe, 888 

But 1T WAS RESOLVED, that this replication is not good, be- 5: Com. Dig. 
cauſe he hath not ſhewn that be was evicted by lawful title; for 4. 33- 


otherwiſe the bond doth not extend to it. Vide Dyer, 328. axd Deng gs 


FR. | 
26, Hen. 8. f. 3. B 2 


3. Term Rep. $87; 


i (a) By 8. & 9. Will, 3. e. 17. f. 8. 4 % deed, or writing, the plaintiff may 

4 all ations upon bond, or on any penal “ as many hreaches as he ſhall think fir,” 

C ſum for non-performance of any cove- Vid Comyn's Rep. 376. 2. Black, Rep. 
nants or agreements in auy indeature, 1199, Lougl, 30. Cowp, 357- 


CRO. CAR- | B Ir 


* 


a Eaſter Term, 1. Car. 1. In C. B. and C. S. 


8 for- TT was ALSO HELD, that the bar, viz. © that ſhe ſurrendered 
— arnn ce and releaſed in court,“ is good and certain * according to 
to the uſe, &c, common intendment. And although it be not ſaid that ſhe ſur. 
is ſutheientiy rendered to the uſe of the plaintiff, yet being alledged to be ſur- 
certain in a her. rendered and releaſed in court, and accepted by the plaintiff, and 
Poſt. 63. 195. confeſſed in the replication, it was a ſurrender to the uſe, &c. and 


1 good enough, &c. 


$. Co. 133- b. Plowd, 102. 5. Com. Dig. 72. Cowp. 682. Dougl. 158. 


Cart 2. Holme againff Lucas. 


A declaration in A SUMPFSIT. The declaration and writ were, gd cùm in- 

n muſt &© debitatus fuit to the plaintiff in fifteen pounds; in conſi- 

few af n deration whereof he aſſumed to pay unto the plaintiff the ſaid fif- 
; teen pounds, &c. 


promiſe. 
Fide poſt. 3! The defendant pleaded non aſſumpſit; and found for the plaintiff. 


_ It was now moved in arreſt of judgment, that this declaration 
m__ is not good, becauſe rt is ned indebitatus e, and doth 
Cro. Jac. 207. not ſhew for what cauſe, v:z. for merchandize ſold, or money lent, 
213. $48. 642+ 8 . _ _ lie in contract: for if it were py ng 
Cro. Eliz. 240. by j nt, or pecialty, which lies not in contract, an «/- 
DF. hoy A in — 2 thereof would not lie; becauſe 8 
. 53- Tecovered in an afſump/it cannot be a bar to a debt upon a record or 


1. Show, 347. ſpecialty. | 
- Com. Dig. HENDEN, Serjeant, for the plaintiff, agreed, that ſuch a declara- 
pure] Abr. 4. tion had not been good if the defendant had demurred to it: but 
having now pleaded non afſump/it, and the jury having found quid 
umpſit, it ſhall be intended, that he aſſumed for ſuch a debt which 
ieth in aſſumpſit; and therefore the defendant hath made his de- 
claration . And as to this point, divers precedents have been 
in this court, that after verdict it hath been held good; and the 
| 8 had judgment: and many precedents were alledged to 
ve * the other way, in the king's bench and exchequer- 
chamber. 


It was appointed, that precedents on both ſides ſhould be 
fearched ; and in the mean time, Curia adviſare vult (a). 


(2) Reſolver, that the omiſſion is not poſt. 31. and ſee Avery v. Hoole, : Cowp. 
aided by the verdict. Foſter v. Smith. $26, Dougl. 4. 727. 


en 4. * Arſcott againſt Heale. 
| | In the Exchequer Chamber. 


Ta ov againſt FRROR of a judgment in the king's bench, in DEBT upon an 
three obligers, obligation of two hundred pounds, conditioned for the pay- 
vac 2 ment of one hundred pounds by Jahn Arſcott, Johm Chicheſter, and 
wy * Jobn Vigniers, or any of them, they being all jointly and leverally 
ther the three obligors.. | 
— « - — The defendant John Arſcatt pleads, that he paid it at the day. 
On. iſue joined, The plaintiff replies, that neither the ſaid John Ar/cort, Fohn 
verdict that the « Chichefter, nor John Vigmers, nec eorum aliquis, had paid the ſaid 
r. 7 —_ « hundred pounds at the day, et hoc petit, nd inquiratur, &c. et præ- 
. <4.98, * dictus JOHANNES ARSCOTT ſimiliter,” | 
Co. Lit. 227. a+ 2. Roll, Abr. 705, Hod. 49. 54+ 119, Cro. Jac. 21. 5. Com. Dig. 167, 
| ts, | | | , The 


4 FI 
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Ine jury found, that the foreſaid John Arſcett had not paid the 4 
ſaid hundred pounds, as the defendant had {ge ; and thereupon HI x. 
judgment was given for the plaintiff. And the error aſſigned was, 7 
Becauſe the verdict was not according to the iſſue, for it might be 


paid by any of the others ; which had ſufficed. 


But ru CounT held it to be well enough, for the addition of 
bn Chichefter and John Vigniers (not mentioned in the bar) was 
= ſurpluſage ; and their finding that John Arſcolt did not pay the 
money is ſufficient : and it ſhall not be intended that any of the 
other two had paid it, when the defendant faith that he himſelf 
paid it. And if it had been proved that any of the other two had 
made the payment, the jury ſhould have been ditected to find that 
the defendant had paid it by ſuch, &, Whercupon judgment 
was affirmed, | 
Saverne aginſi Smith. Cart 4» 
In the Exchequer Chamber. 


RROR of a judgment in an ejectment. Upon a ſpecial verdict V. 1fJudgmene 
E the caſe — That John Di; being a l fee of the cron 
manor of Swaffling, had iſſue two daughters, Agnes married to John — it 
Smith, and Margaret married to Milliam Revue, and died ſeiſed. William ought to have 
Reve made a leaſe for ten years of Margaret's part without licence, becnonly for « 
and againſt the cuſtom of the manor; which being preſented by e re- 
the homage as a forfeiture, the lord ſeized upon it, and granted it 

o the ſaid John Smith and his heirs. Afterward William Reue died, See Runnington, 
having iſſue Nicholas, who entered, and let to the plaintiff for three Dr 
ers. The plaintiff entered, and was ejected by the defendant, 222 

ho claims under the ſaid Jahn Smith. Et fe ſuper totam materiam, &c. 238. 


The judgment was entered,“ pro ed quod videtur Curie, that the 
* defendant was guilty of the treſpaſs and ejectment aforeſaid, modi 
* et forma preditt. as the laintiff hath declared. Ideo conſideratum 
* e/ty that he ſhall recover h s damage aforeſaid, &c.“ 


The error aſſigned in law was, FIRST, That judgment is given 
or the plaintiff, where it ought to have been given for the defendant. 


SECONDLY, Becauſe the judgment is for the ejectment de integris 
mement!s, where it ought to have been but of the moiety. 


Ar nor, Serjcant, ſaid, that for the firſt point he would not infiſt 
ſhether it were error or no; for he conceived the ſecond to be a 
nanifeſt error, hecauſe the plaintiff had no colour to have an eject- 
ent, but fora moiety only, And the judgment was given for the 
ol, and entire damages aſſeſſed by the jury. Whereupon 
on an Fr adviſare wwe. | 


pay- For the matter in law the caſe is, A copyholder in fee takes If a huſband 
„and Iv iband, who makes a leaſe for years, which by the cuſtom of the 4 of a copy» 
erally danor is a forfeiture. Ihe huſband dieth : Whether this forfei- — 
Ire ſhall bind the wife and her heirs after her huſband's death ? leaſe not war- 
nd IT WAS ADJUDGED it ſhould not bind; but that the wife ranted by the 


da)l have it again after her huſband” cuſtom, it is a 

. 8 d's death, notwithſtanding the 2 — 
| eſtate during the 

of the huſband only, Bendl. 147. 2. Roll. Ab. 50g. 2. Roll, Rep. 344. 36r- 372. 8. Co. 44. Cro. 


. 149. 301. Godb, 345- Palm. 383. Gilb. Teo. 243. 4. Co. 27, & 2. Com. Dig. 525+ 


Bac, Ab, 305. 
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. Flight againſt Craſden. | 
Aſempfir will lie 4 SSUMPSIT. Whereas the plaintiff was obliged to the defen. 
— oqprugy dant in an obligation of fixty pounds to pay thirty the gth 
that if the obli- day of May 1624; that the defendant, the ſaid of May, in 
gor will pay the conſideration the plaintiff would pay to him the ſaid thirty pounds 
money onthe upon the faid gth of May, promiſed to deliver the faid bond to be 


— Gay, the obligee cancelled : and alledgeth in fact, that he paid the ſaid thirty pounds 


OE "'P to the defendant according to his promiſe, and that the defendant 
"SIR had not-delivered him the faid bond to be cancelled, but refuſed, 
—_—_ 34. and had cauſed him to bearreſted thereupon, to his damage, &c. 


439- The defendant, proteſtando that he made not any ſuch promiſe, 
. Roll. Ab. 23. pro placito dicit, quod non folvit, &c. whereupon they were at iſſue; 

* 8, and it was found for the plaintiff. | | 

1. Com. Dig. GwyY Nx, Serjeant, moved in arreſt of judgment, that this is not 

3 any conſideration to charge the defendant: for he received but his 


- 8 money at that inſtant time; and conſideration ought always to be 

matter of profit and benefit to him to whom it is done, by reaſon 
of the charge or trouble of him who doth it; otherwiſe it is not 

à ſufficient ground for a promiſe, and ſo the action lies not: and 
for proof hereof he cited g Edw. 4. pl. 19. 

: But RicHARDSON, Serjeant, for the plaintiff, ſhewed, that it is 
conſideration ſufficient to have it paid without ſuit or trouble; for 
peradventure the non-payment at that time would be more preju- 

dicial to him than the forfeiture of the bond would be of advantage, 
if he ſhould be forced to ſue for it. And he promiſed to do nothing 
but that which in honeſty and equity he ought to do, viz. to deli- 
ver up the bond upon payment of the money ; which promiſe is 
binding. | 
ALL THz CovurT were of that opinion, for the reaſons before 
alledged.— And HoBaRr ſaid, if he had promiſed in this caſe, that 
if he would pay the money in the morning ot the ſaid day, he 
would give him five pounds, it had been a good promiſe, becauſe 
the money was paid before ſun- ſet (the time when the law appoints 
it to be paid).—And it was adjudged for the plaintiff, Harvey 
and YELVERTON abſentibus (a). 


(a) S vide Cowp. 128. 


cas. Caroon's Caſe. 


An alien may SR UPWELL CAROON, an alien born, and not made deni- 
be executor and N en, being agent here for the States of the Low Countries, died 
— inteſtate ; and conteſtation was made to whom adminiſtration 
well as perſonal; ſhould be committed. F419 | | 
andif heſuein The judge of the prerogative offered to commit it to three of his 
— Boon brother's and fiſter's children, who were aliens born, and lived in 


— in the arch-ducheſs' country. 


abatement. But one who was grandchild of his ſiſter, born in England and 
Co. Lit. 2. b. inhabiting here, endeavouring to obtain it, moved, that of right it 
138 128. b. appertained to him, being a denizen, becauſe the eſtate 2 in 


1. Salk. 2. 1. Brownl. 42. 1. Salk. 46. 4. Mod, 28 5. 9. Edw. 4. pl. 7. Cro. Elz. 68 3. Moor, 431. 
Skinner, 370. Andrews, 76. Strange, 1082. Fort. 22 1. Id. Raym. 282. Dougl. 641. 650. 1. Com. 
Dig- 235- 262. 300. 302. 1. Bac. Abr. 84. 2. Bac. Ab. 375. 3. Bac. Abr. 696, Dougl. 64% * 
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leaſes for years of lands, and perſonal eſtate in debts; and that Ea noON's 
aliens may not have leaſes for years, although they may have per- K. 
ſonal things, and therefore prayed a prohibition.—Sed Curia ad- 
vi ſare vult. 
Afterwards, in Michaelmas Term, being again moved, it was re- 
ſolved by the whole Court, that no prohibition was grantable for 
an alien may be adminiſtrator, an have adminiſtration of leaſes 
as well as of perſonal things, becauſe he hath them in another's 
right, and not to his own uſe; and he N adminiſtrator, as well 
as a perſon outlawed or attainted may be an executor: and this 
Court hath no authority about committing adminiſtrations, &c. 
In the caſe of Beck v. Philipps (a), debt was brought by an admi- 
niſtrator, and the defendant pleaded that the plaintiff was an alien nte ; 
but it was adjudged guid re/pondra oufter. | 
(a) In Eaſter Term, 43- Eliz. Roll 1704. 


Doctor Brikenden's Caſe. | Cart y. 


PROHIBITION was prayed, Becauſe, upon proſecution in Cofts awarded 
the ſpiritual court for tithes, ſentence was againſt the defen- 'by a ſpiritual 
dant, and an appeal ſued thereupon; and Dr. Brikenden made thereby court defore a 


a party as promoter of the ſuit, who was not any party thereto. — — _ 


The firſt ſentence was confirmed in November 1523, and coſts were u till after. 
then awarded to Dr. Brikenden, but not taxed until Hilary Term — 
1623. Between the time of awarding the coſts and of taxing the the pardon, 
ſame came the pardon, which pardons all offences before December , 1, b. 
1623, whereby this offence, and the coſts taxed thereupon, as was px. my 199 
pretended, although they were awarded in the ſpiritual court before 2. Roll. Ab. 30. 
the ſaid pardon, were alſo pardoned ; and becauſe it was not there 2. Hawk. P. C;. 


allowed, a prohibition was prayed. | 5586. 


But THz Cour denied it; for thoſe coſts being awarded to the 
party before the pardon, although they were taxed afterwards, 
are not taken away by that pardon. 


Marſhall's Caſe. | Cams. 


FJECTMENT. After imparlance the defendant pleaded © an- 94. If a pleats 
client demeſue: and it was thereupon demurred ; for being the juriſdiQion, 
after imparlance it came too late. But THE Cobx r doubted thereof, * ns: = 
becauſe ſuch land is not impleadable at the common law, arid . 3 
therefore it came time enough when he had not pleaded any other impartance ? 
plea. Sed Curia adviſare vult. a | 1 


5. Co. 105, 1. Vent. 236. Latch. 83. Dyer, 210. 1. Com. Dig. 21. Stra. $20. 4, Bac. Ab. 274. 
4. Bac. Ab. 28. Tidd's Practice, 240. 1. Term Rep. 278. * . , 225 


B 3 Trinity 


5 Trinity Term, 
1. Car. 1. Ia the Common Pleas. 


Sir Henry Hobart, Rut. Chief Fuftice. 

Sir Richard Hutton, Kut. 

Sir Francis Harvey, Kut. 
Sir George Croke, Kur. Fuftices. 
Sir Henry Yelverton, Kut. 

Sir Thomas Coventry, Knt. Attorney General, 
Sir Robert Heath, Kzt. Solicitor General, 


Lionel! Farrington's Caſe. 


Carr 1. 
3 EBT was brought upon the 23. Eliz. c. 1. ſ. 5. againſt 
— Thomas Prince and his wife, ad reſpondendum one hundred 
ccedings there- and twenty pounds for the recuſancy of his wife, and ab. 


en, ſhall ftand ſence from church for eleven months, viz. from the 2 3d of Sep. 
— 2 tember 21. Fac. 1. to the day of the writ: per quod actis accrevit eiden 
the demiſe of domino regi et LIONELLO FARRINGTON; qui tam, &c. ad babendum 
abe king; for the ſaid one hundred and twenty pounds. 
_ — Upon this declaration the defendant demurs; « pro ed quod de- 
; of ** claratio ip/us LIONELL1 minus ſufficiens in lege exiſtit ad i; ſum Lio- 
1. Edw.6.c.7. ** NELLUM, qui tam, c. verſus ipſum THOM AM manutenendum, Qc. 
Moor, 7 T 2 judicium. Et quid prædidtus LIONELLUS, qui tam, (Sc, 
1.And. 4. 4b attione ſud prædictd verſus cos habendum precludatur. Et præ- 


2 Co. 31.4 „ dielus LIONELLUS, qui tam, Sc. ex quo ipſe ſufficientem materiam 


Dyer, 165. * tn lege, ad actionem prædictam verſus eas manutenendum ſuperius de- 
"Hence, be. 4 claravit, c., And they joined in demurrer, which was entered 


3-Lev. 209.398, 


Lat. 196. in Hilary Term. a P 
Sav. 56. Kis Aus departed this life in the vacation following ; and 


Cro. 8 it was moved in Baſler Term, Whether the original writ, declara- 


Stra. 43. ata; tion, pleading, and demurrer upon that action, being brought by 

1. Com. Dix. the informer for the king and himſelf, ſhould be abated y the 

229. demiſe of the king, as an original brought by two, where by the 

Fowp. 399% d ecath of either the writ ſhall abate; or as writs original brought 
by the king in his own name . as it ia in 7. Ce. 30. ? ar, Whe- 
ther the writ and declaration only ſhall ſtand and not be diſcon- 
'tinued, as it is reſolved in the ſaid caſe? or, Whether the writ and 
declaration and all proceedings thereupen ſhall ſtand by the ſtatute 
of 1. Edw. 6. c. 2. as it ſhall do in wiits of debt betwixt common 
perſons (a)? And becauſe no precedent had been procured in ſuch 
caſes, and many precedents werc, that thoſe only ſhould ſtand; 
but that all demurrers and pleadings to informationg were deter- 
mined. 

THz Couxr advifed until this Term, and ordered, that prece- 
dents ſhould be ſearched to know what had been done in actions of 
debt upon penal flatutes, brqught by information for the king and 
party. os 

(a) By 1. Ann. c. 8. no writ, plea, pro- her majeſty or ſucecſſors, ſhall be diſcon- 
ceſs, or other pi oc*eding on any nanent tinued and null without day by the demiſe 
pr informazion, or ſor any debt or account to of the crown, : 

Ang 
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nd now being moved again, and informing that there could Tonne 
— an — be found, and that ſuch writs upon that - 
ſtatute had not been frequent, but of late, THe Cour reſolved, : 
that this writ and declaration, with all the proceedings thereupon, 
ſhould ſtand ; for it is merely the ſuit of the party, and within the 
ſtatute of Edward the ſixth, which ſhall not be diſcontinued or 
abated : for although the writ be, © quid reddat domino vegi et in- 
« formatori,” yet it 1s preſumed for himſelf, he being as the original 
party only ; for the ſtatute appoints, that no protection or wager 
of law ſhall be therein. And the pleading upon this writ thews as 
much, viz. © that the plaintiff Farrmgton ſhall maintain his action,“ 3. Lev. 395. 
and that * the declaration is not ſufficient to compel him io anſwer 2. Hawk. 2. C. 
« to the informer,” never mentioning the king. Aud the replica- *%?' 
tion and joining in demurrer is only by the informer, v. that «it 
* js not ſufficient to bar him of his action.“ Whereupon THEY 
ALL RESOLVED, that not only the writ and declaration, but all 
pleadings thereupon and the demurrer ſhould ſtand. 7. Rep. 30. 
Dyer, 125. 6. Edw. 6. Fitzherbert, ** Nonſuit,” 13. | 


George Venables' Caſe. Car 2, 


HIS Term A wRIT OF PRIVILEGE was ſigned by all the juſ- The clerk: and 
tices of the common pleas for George Venables, a clerk under the .] of the 
Hes brevium, to free him from being a ſoldier, reciting, That it ene 
is the cuſtom and privilege of the court time — & c. that ess are entitled 
either the attornies nor clerks of the court ſhall be preſſed for ſol - to a writ of pri- 
Jiers, nor elected to any other office fine voluntate ſud, but ought to vilege to prote 
trend the ſervice of the court. Vide Lord Coke's Entries, 430. ING 
here the like writ of privilege was granted to a clerk of the king's W 


dench to diſcharge him from being preſſed for a ſoldier. Noy, 213. 
t. Saund. 67. 


DF. Br. 164. 174. 176. Barnes, 37 42. Ray. 173. Strange, 1143. Poſt. 585. 1. Bl. Rep. 636. 
„Bl. Rep. 1125. 4. Burr. 2111. 1. Com, Dig. 450,451. Cowp. 512. 318. 


Memorandum. | Cas 3. 


PON Menday the twentieth of June this Term, being the firſt Two returns of 
day of Ocialis Trinitatis, A WRIT OF ADJOURNMENT was 7''"ity Term 
lelivered to the juſtices to adjourn the two returns of Oclabis Trini- 5 4 
alis, et Juindena Trinitatis, uſque tres ſeptimanas poſt Trinitat. which matien — 
vas die Lune the laſt week ; and that all pleas and proceſs and all count of the 
eturns of ſheriffs ſhould be adjourned to that return. Plague, 


8 Dyer, 225. 
The writ was dated 18th June, which was die Sabbati in the firſt Cro. Jag, 16, 


eturn; and mentions, that WHEREAS the peſtilence much in- 1. Bl. Rep. g 30. 
* creaſed in London, the ſuburbs and parts of Veſiminſter, and if 1. Com. Dig, 
the ſubjects of all parts of the realm ſhould reſort hither for law = 
* Cauſes, it would be very dangerous to increaſe the ſickneſs, to the 

peril of the king's perſon, and of foreign ſtares reſorting to him; 
" THEREFORE the king, by advice of his council and judges, &c. 

had appointed, &c.” | 


Proclamations thereupon iſſued, bearing date the 18th une, (a 
Car. 1. ſignifying the king's pleaſure to aNournthat two * — 
anti] the laſt return (a); and that the laſt return ſhould be held Jones, 34. 
aly for continuance of cauſes and proceſs, and far the joining of 
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Manonave jſſtues ; but that no proceedings ſhould be upon demurrers or fpe- 
. cial verdicts, nor any judicial hearings in any of the courts of 
chancery, ſtar- chamber, court of wards, court of requeſts, dutchy 
or exchequer chambers : and that no perſons ſhould be compelled 
to appear in perſon, but by attorney; with A PROV150, that all 
accomptants and parties appointed to pay money into the ex- 

chequer ſhould their days in the exchequer to account. 


And thereupon the juſtices of the king's bench, common pleas, 
and barons of the exchequer, fat in their ſeveral courts, and heard 
divers motions in their reſpective courts (but none upon any de- 
murrers or ſpecial verdicts), and ſo continued until cleven of the 
clock that morning: and then, in the common pleas, THE WAIT 

Cre. Jac. 231 OF ADJOURNMENT, enſealed and incloſed in wax with the great 

446. patent ſeal, was opened, and three proclamations made to hear the 
writ of adjournment read; which being done, the cryer rehearſed 
the effect of the writ of adjournment in Exgliſb, that all pleas, 
proceſs, and appearances thereunto, were adjourned until tres Tri- 
atatis. \ i 


Dany, Ab.244., And then THE Cour roſe without doing aught elſe: nor were 
Dyer, 225. b. there any eſſoigns or proceedings made upon that return. And upon 
Manday in tres ſeptimanas Trinitatis (being the day of eſſoigns of the 
aid return) the day following, and the laſt day of the Term, the 
court fat again and heard all motions ; but none upon demurrers 
or ſpecial verdicts, by reaſon of the proclamation aforeſaid : and 
all recoveries, fines, and motions for proceeding to trials, were as 
if it had been in full Term. Vide Trim. 4. Edw. 4. pl. 20. Trin. 
11. Edw.4. pl. 37. Trin. 21. Edw. 4. pl. 317. Mich. 5. & 6. Elixab. 
Dyer, 225. | 


| Michaelmas 


Michaelmas Term, rg 
1. Car. 1. In the Common Pleas, 
AT READING. - 
Sir Henry Hobart, Kut. Chief Juſtice. 
Sir Richard Hutton, Kut. ; 1 
Sir Francis Harvey, Kut. 2 : 
Sir George Croke, Kit. Fuftices. | 
Sir Henry Yelverton, Kut. | 
Sir Robert Heath, Nut. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General. 


Memorandum. ' Cain 1. 


HE KING, by proclamation three weeks before the be- The courts of 
| ginning of Michaebnas Term, in reſpect the ſickneſs con- Vn Hall 
tinued ſo great at London and the parts thereto adjoining, ö 
ſignified bis pleaſure, That the ſaid Term ſhould be adjourned — Berks. 
from O#abis Micheelis until Menſe Michaelis; and on the firſt day 
of Ofabis Michaelis JusTicE YELVERTON, Puiſne Judge, had a 


writ to adjourn accordingly, it being his turn to keep the eſſo:;gns. . 


The like writs of adjournment were directed to the juſtices of 

the king's bench and barons of the exchequer ; and the puiſne 

judge and baron of every court came to We/tminfter the firſt day of Poſt, 17. 
the return, being the day of eſ/oigns, and read the writ of adjourn- 

ment of their courts only, and did nothing elſe. , By 


At Menſe Michaelis the juſtices of every court had other writs di- C. 1. 
reſted to them to adjourn, until Craftino Animarum, to READING ; Jones, 84. . 
and the king, by proclamation bearing date the 11th of October, Dyer, 225. b. 
ſignified his pleaſure, that his courts ot chancery, requeſts, wards, 2 
13 dutchy, and receipt of the exchequer, ſhould be there 

eld. | 


Accordingly, the firſt day of Menſe Michaelis, which was the day 
of eſſoigns, the puiſne judges of Ml the courts of the king's bench, 
common pleas, and exchequer, came to of eng and read the 


laid writs, and adjourned the Term unto Reading. 


Memorandum. _” 


IN. the mean time, viz. the 27th of Ochober, JOHN WILLIAMS, Lord Kuper 
biſhop of Lincoln, Keeper of the Great Seal, was diſcharged of Wilkes diC- 


his place; and upon the 3oth of Oeber, being Sunday, Stà Tho- charged, and 
MAs CovenTRy, of the Inner Temple, knight, the King's Attorney, ag — 
was made Keeper of THE GREAT SEAL. The ſame day Sik -N na 
RoBERT HEATH, the King's Solicitor, was made Attorney-Ge- Shelden pros 
neral; and RICHARD SHELDON made Solicitor, and knighted ; md. 


Memo+ 


both being of the Inner Temple. 
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Cart 3+ Memorandum. 


The day of no- U FON the morrow of Al Souls, being Thurſday, and the day ap- 
4 pointed by the ſtatute of 9. Edw. 2. c. 2. and 14. Ed. 3. 
—— by © 7. (a) 23: Hen. 6. c. 8. and 21. Hen. 8. c. 20. for the chan- 
the king to a CEllor, treaſurer, and Judges to meet in the exchequer to nominate 
time after the perſons to be made ſheriffs for all counties, it was much doubted 
morrow of whether all the juſtices were to come thither, it being the day of 


: Mil Souls, eſ}eigns, and to fit in court; or whether they might ſtay until quart 


n. die poſt, and that one of them only ſhould come the firſt day to 
Dyer, 215 keep theeſſoigns. And by reaſon of the ſhortneſs of the time from 
2. Com. Dig. the change of the lord-keeper, it was appointed by the king, that 
887. the day of the billing of /heriffs ſhould be deferred from the uſual 
1.Bk.Com, 340. day; and that all the juſtices, except the three puiſne juſtices, who 
4-Bac. Ab. 433. were to keep the e/ſo:;gns, ſhould not come until Safurday ; and that 
The p2iſne judge no court ſhould fit until Monday : for they held, that the quarts 
Merch court die poſt of the return is properly the day for fitting, and not before, 
hall fit to take although it be after adjournment; as it is, the Term being with- 
igt on the 8 
firſt return; Out adjournment. | 
but the full cart not till the quarts die pot, —Poſt. 102. 200. 225. b. Cro. Jac. 129. Dan. Ab, 
— 278. 1. Term — 16. 4 Rep. 135. — J 9 "9 
| (a) By 24. Geo. 2. c. . f. 12. which, enafted, that the officers and perſons who 
with the ſtarute 16. Car. 1. c. 6. abbre- ought to afſemble at the exchequer yearly 
viates Mic bac has Term, it is recited, That on the morrow of All Souls for the ordaining 
. whereas by the abbreviation of Micbaclma: and nominating ſheritfs, ſhall not aſſemble 


Term the morrow of A Souls will not be 
in full Term, and thereby will prove in- 
convenient for the purpoſe of ordaining 


on that day, but on the morrow of St. May. 
tin, at the exchequer, in like. manner, aad 


ſheriffs purſuant to 14. Edw. 3. c. 7. and 
Car 4. E | Memorandum. 
A priſoner in [JPON the Tue/day following all the juſtices were aſſembled at 
8 kus Lord KEEPER's houſe, to be conferred withal, Whether 
—— it ſcood with law, or was convenient, to grant a habeas corpus to 
returnable at a the Warden of the Fleet, or to the Marſhal, by their keepers or 
diftane period others, to have any priſoner who was in executioſi to appear at 


i onder to a day certain the next Term in court; and, under colour thereof, 


adore him an tliat the ſaid priſoner ſhould go at large with his keeper in the va- 


rtunity of . 3 - . 
— cation or Term time, and return to priſon at the time appointed! 


1 And all the Jusricks Ax D Barons agrees That it was not 
mediate time; Allowable or juſtifiable in law; but The Marden and The Marſhal 
and to ſuffer a have only, a convenient time to bring the priſoner accordingly into 
priſoner to zo court, and to carry him back again to priſon; and if they ſuffer 
at large under him to go at large for any longer time than is convenient (and the 


— Spongy law ſhall adjudge what is convenient), it is an eſcape in him. 


eſcaps. And THE Lex KEEPER and ALL THE JUDGEs agreed, That 
Ld, Raym. 241. they would not grant any habcas corpus returnable for a longer day 
2- Lev. 19% than the neceſſity of the cafe required; and not otherwiſe than 
3 oh ſands with law, as in debt, treſpaſs, and other actions, where bail is 
3 Rell: $03. to be put in to anſwer to ſuits, And they admoniſhed the War- 


Hob. 202. den of the Fleet, that under colour of ſuch writs he ſhould not 

Palit. 466. ſuffer priſoners to go at large, upon peril to be charged with 

Mor, 2 57. 299. oſe 2 

1. Mod. 116, . a 2 2 1 

Se-. 429. 951. 503. Hard. 476. Barnes, 222. 386. 7 Com. Dig. 182. 2. Show. 299. And ſeo 

3. & 6, Fill. 3. c. 26. 2. Bl. Rep. 1049. 2. Bec. Ab. 238, 239. , Term Rep. 5. 126. Si 
. 1 
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Sir John Iſham againſt York. | Carr 5, 


CTION FOR WORDS. Whereas the plaintiff is and hath To ay ef a 
been juſtice of the peace of the county of Northampton for _— ws — 
ten years, that the defendant, to ſcandalize him in his place, and , ages 
to cauſe him to be amoved out of commiſſion, ſpake theſe words: « b for juf 
« ] have been often with Sir fohn Iſham for juſtice, but could never « tice, but 


get any at his hand but injuſtice.” ho — PR 


Aﬀer verdi& upon not guilty pleaded, and found for the plain- hand, but 
tiff, it was moved in arreſt of judgment, That theſe words are not * injuſtice,” 
actionable; for it is not ſaid that he offered him _— in his © elects, 
office of juſtice, nor that he complained to him for juſtice as juſtice K 
of the peace, and he denied it, but generally, that he could not m_— * i 
have juſtice; and it might be that he complained to him for matters 1. Vent. 38, 
betwixt party and party for private offences, wherein he could not ,. Nd. 23. 
have redreſs as from a juſtice of peace. 3. Mod, 71. 
Cx E, Serjeant, of counſel with the plaintiff, afterwards at ano- 83 
ther day ſhewed, That the plaintiff declaring that he was a juſtice Co. jac. 56.90. 
of peace, and that the defendant intending to ſcandalize him in his Hell: 16r. 
place, and cauſe him to be removed, had ſpoken, &c. and being 1. Com. Dig. 
found guilty thereof, ir muſt be intended thoſe words were ſpoken 18% 6 168 
upon that occaſion and of him as a juſtice Fl peace, and not of him pot. 46. 
as a private perſon, or for any private occaſion ; and compared it to 2. Ld. Ray. 2369. 


the Caſe of Stuckiey v. Bulbead, 4. Co. 16. a. Cowp. 276. 


And of the ſame opinion was ALL THE COURT ; and thereupon 
judgment was given for the plaintiff. 


Smith againſt Craſhaw, Ward, and Ford. | ' Car 6. 
In the King's Brnch. 


FJ HEPLAINTIFF brought an action on the caſe againſt the now An don on 
defendants, For that they had falſely accuſed him of treaſon *Þ* caſe in the 
at D. in the county of Norfolk, and had cauſed him at the ſaid Ho _ 
town to be apprehended by the conſtable, and brought before a7; falſely and 
uſtice of peace, who committed him to Norwich caſtle ; and that maliciouly 
at the aſſizes there they falſely and maliciouſly had exhibited a bill cauſing a mar 
df indictment of treaſon before the juſtices of aſſize, and falſely % be 2pp'e 
and maliciouſly affit med it to be true, by reaſon whereof he was — — 4 
detained in Norwich priſon until diſcharged by proclamation. dicted for 
Upon not guilty pleaded, and verdi& for the plaintiff, in Mi- g. 
haelmas Term, 20. Fac. 1. it was moved in the king's bench in . 553+ 
arreſt of judgment upon exceptions then ſhewn, and judgment Lach 79- 


xereupon, guod querens nihil capiat, Cc. _ 1 


It was there revived by a new action on the caſe, in nature of a Bendloe,13.152, 
onſpiracy, as formerly. The defendants pleaded ſpecial matter of * — mary 
xcule, and traverſed the malicious accuſ tion; which was found © > = 
pgainſt them, and two hundred and forty pounds damages given. F. N. B. 174. 
It was moved in arreſt of judgment, That this action lies not, *:1*#t-562-638. 


cauſe there never was any precedent ſeen that any ſuch action or — 2 


writ of conſpigacy for ſuch cauſe was brought; nor is it ever men- Cro. Jac. 35% 
toned in any of pur books (for the miſchief which might enſue Cro. Eliz. 30. 


o the ſlate if men ſhould be deterred from diſcovering treaſons). 4/8) Com. 136. 


Kay. 378. 1169, 1. Stra. 193. 4 Burr, 2971, 1. Com. Dig. 157. 1. Hawk. P. C. 347, Cowp, 


But 


17: Povyl. 215, 1. Term Rep. 225, 
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But ALL THE JUSTICES, after divers motions in ſeveral Terms, 
and long conſideration of this Caſe (being the firſt precedent which 
nd Others. can be ſhewn) RESOLVED, That the action well lies; for it bei 

alledged to be falſely and maliciouſly and by conſpiracy exhibited, 

and the defendants by the verdict found to have fel) and mali. 
ciouſly exhibited it, it is not reaſon it ſhould be diſpuniſhable; for 

then no perſon would be ſafe, if ſuch practices ſhould be ſuffered, 
and the parties endangered thereby ſhould have no remedy : and 
therefore they adjudged it for the plaintiff. 

NoTr, The ſtatute of 33. Edw. 1. c. 2. and the writ of con- 
ſpiracy, do not in particular mention for what cauſe, but generally 
declare, If any falſely and maliciouſſy conſpire to procure any 
« to he indicted.” And here in this Caſe, it being ſet forth, that 

they falſely and maliciouſly accuſed him of treaſon. where they 
knew it to be falſe, and falſely and maliciouſly had conſpired to 
cauſe him to be indicted, and falſely and maliciouſly exhibited an 
indictment, and had ſworn the matter thereof to be true, whereas 
it was falſe, and they knew it to be falſe; and it is traverſed that 
they did not falfely and maliciouſly accuſe him and exhibit the 
indictment, which alſo is found againſt the defendants (ſo the ſub- 
ſtance of the declaration is found againſt them); it is good cauſe 
of action, and the defendants are not to be excuſed of ſuch falſities, 
nor the law will not ſuffer the defendants to go unpunithed, 

Wherefore, by the opinion of all the juſtices in the king's bench, 

who delivered their opinions /eriatim, viz. Six RANDOLPH Ckew, 

Chief Fuftice, DODERIDGE, Jones, and WHITLOCK), it was ad- 

judged for the plaintiff. | | 

See 8. Hen. 6. c. 10. and 18. Hen. 6. c. 12. 


Carr 7, Green's Caſe. 
ee, If the REEN prayed a prohibition to the eccleſiaſtical court at Sali 
wind cor A bury, Becauſe his wife ſued him there to be ſeparated from 


can excommu- , . 2 
un e uf. him propter [evittam. 
dana For 1c. Sentence was there given for the huſband againſt the wife, and 
— ela he enforced to pay all the coſts for his wife. Afterward ſhe ap- 
* tices aa pealed ; and becauſe the huſband would not anſwer the appeal 
Him#e!f in a foir againſt himſelf, and pay for the tranſmitting of the-record, he was 
dy his wife? therefore excommunicated ; and now prayed a prohibition. 
2. Roll. Ab. 301. Tur Cova r conceived the Caſe to bg very hard, that he ſhould 
R. 25. 123 · he enforced to ſpend his money againſt himſelf; but becauſe it was 
| alledged that the courſe was ſo in the ſpiritual court, they would 
adviſe until the next Term; and ordered to ſtay their proceedings 
= in the mean time. 
| Tarr s, Cock againſt Younger. 
A grant by a ACTION UPON THE CASE. Whereas the office of the 
— reg under-ſtewardſhip of the courts of the manor of Key/hom, and 
cron fee for other the manors of the 2 of Glouceſter, was anciently an office 
de is good, grantable for term of life, with the fee of three pounds fix ſhillings 
mourh the rent and cight-pence by the year; and whereas a former biſhop of Glau- 
— 2 had granted to the plaintiff the ſaid office for life, with the 
+ ax AE of three pounds fix ſhillings and eight-pence payable annually 
fore by the year; nor need it ſhew for whoſe life it was made, or the particular days on which the fee is to 
de paid; Poſt. 47. 259. -Bridg. 30. F. Co. f. b. 6 Co. 38. a, Cro. Jac. 76. Cro. Eliz. 636. 
Co. 2 b. note (1). Moor, 759. 3. Bac. Ab. 723. 3. Com. Dig. 253 · Dougl. 573 · po 
Rep. C65. . | 
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o Feaſts of the year, viz. at the Annunciation of the Virgin Coor 
A — at St. Michad! the Archangel, iſſuing out of the ſaid ma- * — _—_ 
nors ; and that the faid biſhop died. and that the plaintiff was ready | 
co keep the courts of the now biſhop ; but the defendant, pretend- 
Wing a grant made to him from the ſaid biſhop's ſucceſſor, difturbed 
him from keeping of them. N 
Alter not guilty pleaded, and found for the plaintiff, it was moved 
in arreſt of judgment, That this grant was void to bind the ſuc- 
eſſor of the biſhop : 
FirsT, Becauſe the preſcription is, that the ſaid office is grant- 
able with a fee of three pounds fix ſhillings and eiglit-pence by the 
year, and here the payment is appointed to be at two Feaſts of the 
year, and ſo not warranted by tlie ſtatute. | 
SECONDLY, Becauſe the preſcription is, that the office is grant- 
able for life, and he doth not ſhew for whoſe life, and it may be 
for the life of the biſhop who was grantor. 
But none of theſe exceptions were allowed: and to confirm 
their opinions, the Caſe of the Dean and Chapter of M arceſter, in 
b. Co. 37, jb. 4. was vouched, that the days of payment are not Poſt, 283. 
material where no leſs than the ancient rent 1s reſerved yearly; 
and that the preſcription being to grant for life, ſhall be intended 
to be for the life of the grantee. . 
THIRDLY, It was objected, That here was a miſ- trial, the diſ- , from the 
turbance being alledged to be in the court at Kum, and fo in I 
other manors where no vills are, and the trial being per vicinetum ledged within 
of the manors, whereas it ought to be of the vills wherein the manors the proper vile. 
are, it therefore was not good, nor aided by the 27. 7ac. 1. c. 13. et. 162. 3124 


But THE CourrT held, that in regard ſome of the ſaid manors - : 
are alledged to be within thoſe vills, and the venue being of the yg ons "al 
manors, it ſhall be good by the ſtatute (a) although it were of +. Has: 2 wy 
fewer or more places than it ought to be; and theretore judgment 3-Bac. Abr. 273 


was given for the plaintiff. 3- Term Reps 


87. 
(a) Vide 1. Iac. 1. c. 23. 16. & 17, Car, 2. e. 8. 4. & 5. Ann. c. 16. and 24 Geo, 2+ m_ 
C. 18. 
Bryan againſt Wei n 
ryan againſt Wetherhead Care 


Trinity Term, 20. Fac. t. Roll 602. 


JECTMENT. Upon not guilty pleaded, a ſpecial verdi& was 
E found, That John Bryan, ſeiſed in fle of a tenement hae — 
called Key/hams in Aleſbury (being copyhold of the manor of Aleſg prrtineniis will 
bury, whereof Sir John Packington was lord), erected a building by *** Pais an ad: 
ncroachment upon ſix feet of the waſte of the ſaid manor, and 3% .£ — 
adjoined it to the _ of the (aid houſe. Afterwards Sir John iced of ih 
3 in 33. £12. by indenture demiſed to the ſaid John goin houſe, although 
e ſai | 


office Key/hams, for an hundred years; who in 1. 7ac. 1. ſurrendered the . 


lings ſaid tenement called Key/hams to the uſe of Mary Bryan and her _ Nad. or 
Glau- heirs, and in 5. Fac. 1. aſſigned all his term in the faid fix feet of Hutton, 25 

h the waſte ſo built upon to the ſaid Mary Bryan; who in 19. Fac, 1. Co Miz. 8g. 
ally by indenture let and demiſed to lam IV-therhead the ſaid tene- . 
fee is to 66. d. Cro, Jac. 121. 3. Com. Dig. 443. 2. Ch. Caf. 2 a . s 80 | . t. J. - 
x, 636. 303. Bro. Ch. Caf. 331. 1. Term Rep. 493. gow 2. Term Rep. BR. 458. Deu. 2 me. 


. Term 
at 


Dicht 


Buran 


Wirz 
AA. 


built as aforeſaid 


Cast 10. 


The laws 
againft reeſanti 
ordered to be 
put in execu- 
tion, and all 
fines and ſor- 
feituces to be 
immediately 
employed in the 
public ſervice. 


Casr 17. 


Treſpaſs will lie 
for killing 

A HAWE, with- 
out ſpeciſying 
the ſpecies, or 
fhewihg that it 
was reclaimed ; 
but in trover” 
this muſt be 
ſhewn. 

Poſt. 89. $44+ 
F. N. B. 86. 
Dyer, 306. 
283. Cro. Eliz. 


5. Co. 35. Lut. 1359. 1374+ 2. Lev. 201. 3. Lev. 336. Raym. 16. Salk, 
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ment called Xey/hams, cum pertinentiis, ¶ ABENDUM for ſeventy year 
who aſſigned all his eſtate to the defendant. And afterward, in 
the ſaid nineteenth year of KI, James, the ſaid Mary died in- 
teſtate ; and adminiſtration was committed to the ſaid Bryan, who 
entered upon the ſaid fix feet of waſte ſo built upon. 


The queſtion was, Whether by theſe words, the meſſuage 
called KEYSHAMs, cum appertinentiis,” this parcel of the ſhop, 

and annexed to the other ſhop, ſhould paſs or. 
no! | | 


And it was reſolved by ALL TE Covxr, that it paſſed not; 
for being but a new purpreſture, and added to, the ſhop of the tene- 
ment in 33. Elia. and not being found that it had been uſed alto. 
gether with the houſe, or teputed or accepted as 4 thereof ex 
vi ter mini, nothing but what was parcel of the houſe from 
the time, &c: and the verdi hath found that it was not accounted 
as parcel of the houſe from any time after the purchaſe, and there- 
fore it ſhall not paſs by the words ** cum pertinentiis, eſpecially in 
a deed ; but in a deviſe HoBarT, Chief. Zuftice, conceived perad- 
venture it might paſs. And judgment w n for the plaintiff, 


Memorandum. G 


[JPON the 13. November, this Term, Six RoyenT HEATH, A.- 
torney-General, came into court, and brought with him a com- 
miſſion under the great ſeal, directed to the Lord Keeper, Lord T rea- 
ſurer, Chancellor of the Exchequer, the Juſtices of both Benches, 
and Barons of the Exchequer, the King's aq wp and Solicitor, 
COMMANDING them and all juſtices of peace in their limits, that 
they ſhould put in execution all the laws againſt recuſants, accord- 
ing to the petition of the commons in the laſt parliament, and 
the king's gracious pleaſure thereto ſignified ; and further declared 
his pleaſure, that all ſums of money collected upon eſtreats ſhould 
be employed to the maintenance of his ordnance, his forts, and 
laces of defence; and if any ſhould remain, it ſhould be employed 
or the ſupport of his navy, and ſhould not be put into his public 
treafury, but by itſelf and for thoſe purpoſes; and that all lcaſes 
of recuſants lands, or to their uſes, ſhould preſently be called in, 
as far as by the law they may be; and that none ſhall make ſuit 
to have them for recompence of any ſervice or other uſes, but 


ſhould be'only employed to the uſes aforeſaid. 
Sir Francis Vincent again Leſney. 


"P RESPA SS: For that the defendant accipitrem ipſius Fr Ancisot 

percuſſit with his ſtaff, upon which ſtroke the hawk died. The 
defendant pleaded not guilty ; and it was found for the plaintiff, 
and damages aſſeſſed to fix pounds. It was now moved in arreſt 
of judgment, that the declaration was not good, Becauſe he doth 
not ſhew what kind of hawk ſhe was, as goſhawk, lawner, &c. ; 
for accipiter is the genus, and in the declaration he ought to ſhew 
the ſpecies waned! and it is here too incertain; and compared it 
to Plater's Caſe (a), where in treſpaſs quare clauſum fregit, et piſces 
cepit, c. the declaration was ill, becauſe he ſhewed not their 
666, Hob, 


126, 288, 545- Cro. Jac. 262. 463. Carth. 396, 
| (a) 5. Co. 34- 


number 


4 b 
x 
my 


* U ey * - . 
n fo 3 
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| | 1 | OED, % $16 Francis 
her and kind, as carps, tenches, &c.—Sed non allocatun; for I © 
— declaring quod accipitrem iin FxANCISCI, &c. being but one, 19 + 
is ſufficient, and not like to Plater's Cafe, which was altogether Lasrzv. 
incertain: and this Caſe is the ſtronger becauſe it is after verdict, 


«hich hath found him guilty of killing of the plaintiffs hawk. 


SECONDLY, It was alledged, that the declaration was not good, 
Becauſe it is faid accipitrem iſius FRANCIS, and he doth not ſhew 
hat ſhe was reclaimed; for a hawk is fer nature, and, if not re- 
laimed, the plaintiff cannot have any property in her, nor can 
e be ſaid to be t FRANCIS : and to confirm this Spencer's 
aſe was cited 2).— But THE CoukT held the declaration to be 
zobd enough, being in an action of reſpaſ? for _ and kill- 
ng, &c. which he only may have who hath the poſſeſhon. And 
t differs from Spencer's Caſe ; for there it was an action of trover, 
nd converſion, which lies not but of an hawk reclaimed, and which 
ay be known by her vervels, bells, or by ſome other mark whereby 
otice can be taken of her owner. - Whereupon it was adjudged 


or the plaintiff, 
(#) Dyer, 306. 


7 
# 
4 
4 
* 


Andrew Farrer againſt Edward Engliſh. Cas 123 


A SSUMPSIT. The plaintiff declares, Whereas in confidera- A. received 
tion he was content and would accept the ſum of 121. 108. money of . 
pf the defendant in diſcharge of all reckonings and accompt be- — — 
xt the plaintiff and one Thomas Engliſb (the defendant's bro- g,, 3 —— — 
er (b), who was then out of the county of Voerfalt), and would the ute of C.: 
al and deliver a general acquittance to the uſe of the ſaid Thomas, the acceptance 
he ſhould be required; that the defendant aſſumed and pro- bf the money * 
niſed to the plaintiff, he would procute the ſaid Thomas Engliſh, — "55g 
hen he returned into Norfolk, to ſeal and deliver a general ac- promiſe by F. 
uittance to the plaintiff : and he alledges in fact, that he accepted to procure a 
the ſaid 121. 108. in ſatisfaction of all reckonings ; and that 1. Hay, mutus! releaſe 
2. Jac. 1. at Norwich, he ſealed and delivered a general acquit- 2 11 
ance to Edward Smith, to the uſe of the ſaid Thomas Engli/h; and rae Enron 4 
1at upon the ſaid firſt day of May, 21. Jac. 1. the ſaid Thomas fach a promiſe 
Engliſh returned into Norfolk; and that the defendant, licet requi- is good, with- 
tus by the plaintiff the ſaid 1ſt of Mayy hath not procured the nt ſhowing 
foreſaid Thomas Engliſh to make a general acquittance, ſed hoc fa- 8 
re penitùs recuſavit, The defendant — non aſſum git; and money, or that 
pound for the plaintiff. wle redest B. 
ATHoF, Serjeant, moved in arreſt of judgment, FrzsT, Becauſe _ wee tes 
cre is not any fufficient confideration why Edward Eng/;/hſhould — 
ay, or the other ſhould accept the faid 121. 10s. in ſatis faction, averred to be 
d ſhould make that promiſe.— Sed non allecatur ; for he paying, deleted tw a 


d the other accepting, is ſufficient. | —_— to thy 
. . 8 uſe o . . 
SECONDLY, Becauſe the confideration is not ſufficiently al- Pu. 77. 


dged to be performed on the part of the plaintiff, being execu- \ 
dry ; for he alledgeth that he deli 28 
7 e alledgeth that he delivered a general acquittance, but Cre. Jac. 579, 
bews not any whereby it may appear to the Court to be a ſuffi- Cowp. 4c 
ent acquittance. | | 1. TermRep. 
(6) But now, by 29. Car. 2. c. 4. no miſcarriage of another, unleſs ſome memo- 
Rion Gall be brought to charge a defendant randum or note thereof he in writing, and 
a ſpecial promiſe for the debt, deſault, or Ggned by the party or by his authority. 
THrikDLyY, 


OTE 
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Der Tump, Becauſe it was alledged to be delivered to Edwvgrg 
ei, Smith, to the uſe of the faid Thomas Engi/b, who is a ſtranger, 

* and 2 could not or would not deliver it to Thoma 
Englia and it was the intent of the parties to have it delivered to 
1 or to Edward Engliſh, who was party to the 

And for theſe two laſt reaſons I held that the declaration wa, 
not good; but the Lord HoBA T, Harvey, and YELVERTox, 
conceived the declaration to be well enough; for the promiſe 
being general, © to ſeal and deliver a general acquittance to the uſe 
& of the ſaid Thomas Engliſh,” is ſufficient, without alledging 
that he delivered a general acquittance according to the words of 
the promiſe; and the words being, that he ſhall deliver to the 
* ale, & c.“ and he alledging that he delivered to Edward 
Smith, to the uſe, &c.“ is alſo good enough, eſpecially after 
verdict upon non aſſumpfit, wherein he denied the promiſe, but not 
the performance of the conſideration. But Lon D HogAR r faid, 
if he had demurred upon the declaration becauſe he did not ſhew 
the ſaid acquittahce, it might peradventure have been otherwiſe. 
And it was adjudged for the plaintiff. 


eg. | Whyte againſt Ryſden. 

Treſpaſs and A CTION" ON THE CASE. Whereas the plaintiff, at London, 
4. nag * > ſuch a day and year, accommodãſſet to the defendant a gelding 
| yertiog a horſe 4d eguitandum ab LonDoN uſque crvitatem EXON1EZ, et ibidem ſalvs 
lent may be Rs eager to the olaintF. ; that the defendant, intending to 
Joined, . and the deceive the plaintiff, rid upon the ſaid gelding from London to & xm, 
begs wr er and from Exon to London, and by that riding ſo much abuſed the 
or converſion iid horſe that he became of little value; and notwithſtanding the 
happened ; and Plaintiff, at Zxon, ſuch à day and year, required of him the rede- 
a verdi for livery of his ſaid gelding, he then refuſed and yet refuſeth to de- 
intire damages liver him; and the ſame day, at Exon aforeſaid, converted the ſaid 


* gelding to his own proper uſe, to his damage of TWENTY POUNDS. 
. „he defendant pleaded not guilty; and found againſt him, and 
* . damages TEN To, ps. | 5 
1. Term Rep. And it was now. a in arreſt of judgment by Rieu Ax DSOx, 
* Serjeant, That this declatation was not good, to join together in 
a one action the non - delivery of the horſe, according to the contract 

at Exon, and the converhon to his own uſe and the miſuſing him 
in the journey, which are all ſeveral cauſes of action. 


Alſo it appeareth, that here was not a good trial, becauſe the 
gain was at London, and the tort was alledged in riding back to 
London and the 2 in the journey: and the trial ought to 
have been at London, where the beginning of the contract was, and 
7 not at Exon, where the converſion, was alledged. 

- Alfo, intire damages being given for all theſe torts, whereas the 
ſole cauſe of the action was, E. the gelding was not re- 
delivered to him, it is not good. | % 

+ But ALL THE Cobxr delivered their opinions ſeriatim, that the 
3 trial was good, and the damages well aſſeſſed: 


Fixs r, Becauſe the principal tort was, the not delivering upon 


kequeſt, at Exon, according to the contract; and then when he de. 
| | | ni 
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b ed the re- delivery, and after corwerted him to his own uſe, the goed 
anger, laintiff may well have an action for both, and together (a). And py, 
homas though peradventure the defendant might have demurred, as 
red to on Hoax r conceived, for the doubleneſs of the declaration (b), 
o the et when he demurred not to it, but pleaded not guilty of the pre- 
ies, and is found guilty, that makes the declaration good ; and 
n wa eere is not any cauſe to ſtay the plaintiff's judgment. 
rox, W 3:coxpLy, The trial is good de vieincte de Exon, becauſe the 
omile is ſuppoſed to be done there, and not at London (e). 
” And rum, The entire damages are well aſſeſſed for the 
- P'S WS :; alledged in the declaration. Whereupon it was adjudged for 
to the e plaintiff. Vide 7. Co, 1, Bulmer”s Caſe, and Poſt. 186, 
| Lev. 101. 3. Lev, 99. Ray. 233. B. R. H. 129. 4. Bac, Abr. 11, 12+ 
* N 1 2 Wil. = (e) Hob, 188 Cro. Jac. 150. 7. Co. 2. 
atter 8 Will. 319. 3 Wilſ. 46. . Com. Dig. 122. I. Ev. 114 236, 3J- Leon. 191 Strange, 
r Gai, _ () Hob. 295. 2. Vent. 49. 222, 776 
r C : 
t ſhew 7 Caftle againſt Hobbs. , | Car 14. 


2rWil, Trinity 7. erm, 21. Tec. 1, Roll 2827. 


JECTMENT for lands in Deaninzton. Upon not guilty The king ber g 
- ſpecial verdict was found, that //illiam Read being alen in fee cf 
pleaded, a pecial verdict was found, that William Read being ne manor ef D. 
ppyhotder for life of certain lands, parcel of the manor of Don- grants ll tin 
ngton, paying fifteen ſhillings a-year to the lord of the manor ; and * meſfuages, 
at KING HENRY THE EIGHTH being ſeiſed in fee of this manor, 4 — rents, 
no triceſſimo quinto regni ſui, for the tum of 8541. granted by his 55 
R } and heredita- 
tters patent to Richard Andrews and Peter Temple, to them and « ments in D. 
eir HEIRS, inter alia, & omnia meſſuagia, terras, tenementa, redditus, © hereafter 
revesfianes, ſer vitia, et hereditamenta ſua, in DONNINGTON ſab- © named, viz, 
ſcriptd, vi. totum illum anmualem redditum quindecim ſolidorum et oy all that annual 
2 BY rent of fiſteen 
alia ſervitiq exeuntia de terris WILLIELMI READ (et fic diverſos 4 thilliogs and_ - * 
alios redditus de COPYNOLDERS), ac tetum il lad meſſuagium et ſex * other ſervices 
virgatgs terræ, in DONNINGTON, in tenurd. J. D. habendum et ** ifluing out of 
tenendum, omnia prædicta meſſuagia, terras, tenementa, reddinh, re- . => — —4 
ver ſtones, ſervitia, et hereditamenta, in Ddx x ix ro dict. to the „ 2 
2 Y | G yn ORE as 4 copyhol, 
laid Richard Auulrctos and Peter Temple, and their heirs :”* and, der tor life of 
'hether the ſaid * was a good patent to convey the ſaid lands lands pere. l of 
the tenure of Milllam Read, as aforeſaid ? they prayed the diſ- the ſaid manor, 
etion of the court: and if it were a good patent, they found for e rent of 
e defendant ; and if hey fi fi lai if mung 
; and it not, t e round tor the Plaintiſt. a- year. This 


And thereupon it was argued by Bx1DGEMAN, far the plainti 7 grant s not ſuf< 
d by CRew, for the defendant. 7 U p ” ficientto cc hey 


the land of the 

B&1DGEMAN ſhewed that it cannot he'a good patent to convey copybolder ; for 
oſe lands to Andrews and Temple, becauſe nothing is granted but ne and teißa 
e rent of fifteen ſhillings, and the ſervices of William Read, — 127 
ereby is intended only the rents and ſervices which Are due from Co. 46. b 

as a frecholder : and there is not any mention of lands to be 1. Ten Rep. gc 
anted, or that it is, copyhold ;; and it ſhall not be ſaid to be a paſ- 2. Ter. Rep. 498. 
g of the freehold of the copyholder ; and therefore the king 
ng deceived in his grant, nothing paſſed from himy and fo the 


ant void. 


SERJEANT Tuouas Crew ſhewed, that this patent was to paſs 
rent of the copyholder, and freehold of the copyholder in fee, 
erwiſe the patent ſhoyld be * void, wherein theſe 2 | 
or. 


ERO, CAR. 
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Carrt® of the king's grant are particularized, viz. © totum illud meſſuagium 
. ſex virgatas lerræ, habendum meſſuagium, terras, c.“ which im- 
plies that there is no miſpriſion in the patent: for thereby a meſſuage 
is granted, which cannot be unleſs the copyhold ſhould paſs ; where. 
fore ke conceived it ſhall paſs by conſtruction. And he moved, 
that if the patent were void, yet the plaintiff could not have judg. 
ment: for it is found, that Kix HENAVY THE EIGHTH was ſeiſed 
in fee, and made that patent; which if void, then the lands are 
again in the crown: and no title being found for the plaintiff, he 

cannot have any judgment. : | 
But ALL THE Cour conceived it was a void patent, to convey 
the land of the copyholder to Andrews and Temple. For, ringr, 
there is not any land granted, but the rents and ſervices of William 
Read, which is intended freehold ; and there being none ſuch, the 

grant is męrely void. : | 

In ejedment, on And for the sEcoNnD point, they all conceived, foraſmuch as 
a ſpecial verdit, the jury hath found that if it were a good patent, then for the de- 
il rhe jury fub- fendant, if otherwiſe, they found for the plaintiff; it is intended, 
=_ f 3 that there is a ſufficient title found for the plaintiff, unle's by this 
— the patent it be defeated and avoided; ſo that if the jury be ſatisfied 
Court will in- that the plaintiff hath any good right by any other manner of title, 
tend every thing the Court ought not to doubt thereof, as it is reſolved in Goodult's 


that is oe Caſe, 5. Co. 97. And it was adjudged for the plaintiff. 
to their giving 5 97 PI 
jaogment. Cro. E. Poſt. 130, 392+ 438. 5. Bac. Abr. 287. 1. Peere Wms. 190. 1. Term Rep, 
241- 2. Term Rep, 666, | 8 0 

cu 15. Smith againſt Trinder et Alias. 
Ns. Whether a [7 JECTMENT on a leaſe by ELIZABETH counteſs of Berkſhire 
Nie —— of lands in Mater Eaton. MR” 
Upon ev'dence to the jury at the bar, upon not guilty pleaded, 
rn av! of Bobfre parchafed the lead 


of himfelf and in queſtion to him and his wife and their heirs, in 41. Elix. After- 
—— and ward, in 16. fac. 1. FRANCIS ear! of Berkſhire, without his wife, 
dy e NN let this land to Six LawRENCE T ANFIELD, late Chief Baron of the 
6. 28. be good exchequer, for threeſcore years, if they lived ſo long, rendering 22cl. 


againſt the wife yearly rent at the two uſual feaſts. During the term Francis dies. 


— The queſtion was, Whether this leaſe ſhall bind the counteſs by 
FH the 32. Hen. 8. c. 28. becauſe ſhe was not made a party to the in- 
832 . denture? | Te : 
« Jac, 378. | : 
2. Cm. Lig, YELVERTON, HARVEY, and MYSELF, upon the firſt motion 
- ih abr, and peruſal of the ſtatute, conceived it ſhould bind the countels, 
_—_ 75. For the body of the act is, “ That all leaſes made of land, which 
p. 200, the huſband is ſeiſed of in right of his wife, of inheritance, or 
Poul, 33. 8 with his wite by purchaſe, during the coverture, or be- 
ny & fore, fhall be good and effectual; and that the wife ſhall have 
« ſuch remedy for the rent as he that made the leafe.” But then 
the yROV150 is, „That ſuch leaſe ſhall be made of ſuch land, 
x whereof the inheritance is in the wife by indenture, in his and his 
1 wife's narne, and that he ſhall ſeal, and that the reſervation ſhall 
& be to him and his wife, and to the heirs of the wife.” And that 
elaufe ſhall extend to lands of intail of the wife's jointly by put. 
chaſe during the coverture : for clearly, by the body of the act, i 
is a good leaſe, and not within the po becauſe it is not = 
| * : r E 
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fole inheritance of the wife: and the PRov180 extends only thereto; 


point 


words of the PROY15SO. | 


to have it found ſpecially. 

Upon the evidence it appeared, that anciently it was in leaſe, and 
occupied by two tenants; the one paid ol. and the other 180] and 
ſo for both 2401. yearly rent only: and now they are joined in one 
leaſe, and 280l. yearly reſerved, which is more by 40l a-year than 
both the leaſes were before: and, Whether this be a good leafe 
within the ſtatute, &c,? Whereupon a ſpecial verdict was found at 
the bar for both points, and afterwarcs it was ended by arbitra- 
ment. 

139. b. 3. Keb. 380, Hardres, 32 5. 2. Vern. 531, 543. Prec. Ch. 257, 3. Bac. Ab. 363. 
PDougl.. 570. 


* 
Hodgkinſon againſt Wood. 
Triniy Term, 19 Jac. 1. Roll 596. 


FJECT MENT of a leaſe of William Regers for lands in V. in 
the county of Salop. 


Upon not guilty PROS a ſpecial verdict was found, that To- 
mas Rogers was ſeiſed of the land in fee holden in ſoccage, and had 
iffue by ſeveral vENTERS, Francis his eldeſt fon, and Milliam his 
ſecond fon ; and deviſed the land in quettion to Francis his ſon 
for life, and after to the uſe, of the heirs males of his body; and 
for default of ſuch iſſue, to the heirs males of Milliam Rogers, and 
the heirs males of their bodies for ever ; and for default of ſuch 
iſſue, to the uſe of his own right heirs : and afterwards maketh a 
leaſe for thirty years to William his fon, to begin after his death, 
and dieth without ather alteration of his will. //:/hem enters, 
and ſurrenders his leaſe of thirty years to Francis, who enters and 
lets that land to the defendant for years yet enduring; and after- 
ward Francis dieth without Hue, William enters as heir male of 
the body, and makes this leaſe to the plaintiff. 


Two queſtions were hereupon made: 


gin after the death of the deviſor, and fo being to begin at the ſame 
time, that the deviſe of the inhcritance ſhould take effe&, be a 
countermand and revocation of that deviſe totally, 


point ALL TAE JUSTICES reſolved, it is not any revocation of tlie 
inheritance, but only for the term, for they both may ſtand toge- 
ther; and there ſhall nor he any revocation unleſs it be expreſſed 
that the intent of the teſtator is changed, or that they cannot ſtand 
together. And hete it may well ſtand with the inheritance : and 
tor that paint was cited the caſe of Coke v. Bullock (b), where one 
(a) By 29. Car. 2, c. 3. No deviſe of ſhall be altered by word of mouth, unleſs 


lands, &c. Mall be revocahle but by ſome put into writing in yhe teſtator's life, and 
writing declaring the ſame, or by deſtroying executcd as the act direds. 


the will; and nv will of any perſonal elite (5) Cro. Jag, 49. Godolph. 455. 
C 2 deviſed 


and it is out of the words and intent of the PROV18@: for the ap- T 
ment thereby is, that the reſervation thall be to them and the 
heirs of the wife, which is not intended of a joint eſtate ; but the * 
reſervation ſhould be to both their heirs, ſo out of the intent and pod on "ny 
F ers, 553. 

But Loxy Hos nr doubted thereof, wherefore it was directed 


23 


Suter 


ag ainſt 


KINDER, 


3, Co. 72. 


Two farms vſ1. 
ally let to ſi pa- 
tate tenants 
cannot be let by 
ens Icaſe to ome 
tenant hy 32. 
Hex, 8. C. 28. 
though a gic er 
rent be refervcd . 


5. Co. 4 a. & 
Cowp. 657. 


CASE 16. 


If a man deviſe 
lands ro 4, and 
his heirs, 2nd 
alter ward leaſe 
ſuch lands to 3 
ſtranger for 
years, to come 
mence after his 
death, this is ng 
revocation of the 
deviſe of rhe 
inheritance, ex- 
cept only Curing 
the term. See 
t he beginning of 
this Caſe, Cro. 
Jac. 690. 


1. Roll. Ab. 676. 
1. Chan. Ca. 193. 
Gilb, Dev. 103. 
2. Atkins, 71. 


Flas, Whether this leaſe made to William for thirty years be- Cs. Ch. 193. 


1. Vern. 329. 


2. Vern. 495. 
3. Com. Dig. 11 
| or only guoad Powtl on De- 
the term, and ſhall ſtand as to the inheritance («) ?—And as to that viſes, 625, 


. 103. 


ea! 3. 
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Honaxtxso deviſed land to his ſiſter in fee, and afterwards made a leaſe for ſixty 
— 4 years unto her of the ſame lands, to begin ater his dyceaſc. and 
delivers it to a ſtranger, to the uſe of his ſiſter, which ſtranger did 
not deliver it unto her in the htc of the teſtator, but afterwards, and 
ſhe refuſed, and claimed the inheritance, it was rcfolved, becauſ: 
the deviſe and the leaſe made to one an the fauwe perſon, begin- 
ning at the ſame time, caniioi fland together in one and the I 
erf n, that it was a countermand of the deviſe. But there they 
all agreed, except W aRZESTON, Juſlice, that it the Icaſe had been 
made to any other than the deviſee, they might fand together, and 
the leaſe ſhould not have been a revocation of the wilFas to the 
Inheritance, but only during the term. Another cafe was cited 
of C:ward v. Alarſhall (a), wiere one deviſed lands by his will in 
writing to one ot his younger ſons in tee, and atter by another 
clauſe in the ſame will levied the ſame lai.ds to his wife for lue, 
rendering annually to his ſaid younger fon twenty ſhillings. it 
was reſolved that both theſe deviſes may ſtand, and that one is not 
a revocation of the other. — But YELVERTON, Fr/tice, cited a cafe 
(5) adjudged in the kipg's bench, where one deviſeth to one in fee, 
and aiterwards make a — to the uſe of his wife for lite, re- 
mainder to his right heirs, ſo as it is qua the ancient reverſion; 
vet becauſe he departed w:*h all the eſtate, it ſhall be a revocation 
of the deviſe in all, and ſhall not be good without a new publica- 
tion: wherefore THEY ALL RESOLVED, that in this caſe there is 
not any revocation of the inhetitance; and appointed there ſhould 
be no more arguments at the bar as to that point. 


By a deviſe totbe SECONDLY, Whether this deviſe to Francis and to the heirs 
. males of his body, and for default of ſuch iſſue to the heirs males 

n or b of the deviſor, and the heirs of their bodies, and for default 
body; remain- x 2 a . g DEW" 3 
der to the heir Of ſuch iſſue to the right heirs of the deviſor, be a limitation 
male of the de- in tail to the heirs males of the body of the deviſot, fo that lian 
viſor and his inay claim by this limitation an eſtate in tail as by purcliaſe; or, 


heirs of his , vhether it veſted in Francis only, as being heir male tg the deviſor, 


— ag and not by purchaſe ; or it the inheritance in fee fimple veſted in 
ſecond venter him, for then his leaſe for years is executed out of the fee eſtate, 
ſhall take the and Millium, not claiming as right heir, is then bound hy that leaſe 
remainder. made by Francis ?—And of this point was more doubt conceived; 
NES 14- 22+ wherefore they ordered it ſhould be argued the next Term : and 
Co. r. 104. a, Afterwards in Hilary Term it was moved again, and adjudged for 


3. Cro. O0. the plaintiff. 
3. Rol. 841. Put. 354. Hob. 30. Dyer, 156. Cro, Eliz, 109. 2. Leon. 25. , 1. Mod. 226. 237. 
2. Mod. 207. . Vent. 18 1. 2.Vein. 529. Eq. Cai. 117. Cowp.31. 771. Ses Dougl. gol, 1. Term 
Rep. 63% 3. Term Rep. $7. 488. . 

(a) Cro. Elz. 721. Cro. Jac. 49. (5) 1. Roll, Ab. 616: 


Caze 179 William Platt, Aſſignee of Richard Platt, agaizſ Plommer. 
Michaeimas Term, 20. fac. 1. Roll 1759. 


A copybolder in COVENANT: Upon demurrer the cafe was, That a copyholder 


1 in fee, with the lord's licence, made a leaſe for twenty-one 
ſurrenders to the Years by indenture, rendering rent, wherein the leſſee covenants 


plaintiff, ure, for himſelf his executors and aſſigns, with ſufficient ſureties, that 

If he can main- he will erect a pale about ſuch a cloſe, and lay upon the lands de- 

tain an action as - e 

res againit the leſſce for non perſormance of covenant? Con. poſt. 44. Cro. Jac. 305, Yelv. 223. 

Hob. 178. Car ch. 205, Acc. 3. Lev. 327. 1. Salk, 185. Show. 285. Skin. 305, 1004 
- . s 8, » ml e 
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+4 vearly forty loads of dung, and ſufficiently repair the houſes. * 
* Eder ſurrendered to the uſe of the plaintiff and „ 
his heirs, who was admitted accordingly ; and for not per- $60 Ol. Tom. 


forming thele covenants the plaintiff, as atſignee, brings his action — 
2. Com. Dig. 


of covenant. Ne OI — 
The queſtion was, Whether the aſſignee may maintain this ac- 2 1. 36. 
tion by the common law, or by the ſtatute of 32. Jen. 8. c. 34.! Doug), a 


The deferidant upon this declaration demurred. ; 40 3 thas 


The principal doubt was, Whether a copyholder, who comes 434. 
to his — by ſurrender of the 1 be ſuch an aſſignce as 5+ Co. 16. d. 
may have an action of debt or covenant by the ſtatute of 32. Hen. 8. 


e. 34. | 

SEconDLY; Admitting he be not within the ſtatute; Whether 
by the common law (covenants being made by expreſs words with 
the leſſor, his heirs, and aſſigns) the aſſignee for theſe covenants 
may maintain this action? 


This caſe was moved by HExtAace Fincn for the plaintiff, and 
by CRAawLY for the defendant. Et adjournatur (a). 


(a) See S. C. Co. Copy. p. 85. 


Knight egainſt Harvy, Adminiſtrator of Harvy. Carr 18, 


Hilaty Term, 22. Jac. 1. Roll 635. 


DEL brought in Hilary Term, 22. Jac. 1. upon an obligation A miſtake of 
of eleven pounds, dated 20. Hay, anno <iceſſimo regis nunc. the date in « 
The defendant 1mparls ; and in &after Term, 1. Car: 1. the decla- <\ration of 
a - 2 . debt cn bond 
ration and plea of the defendant was entered, and he declared i, endable 
therein upon an obligation dated 20. May, anno 20. regis nunc. Af- after plea 
terwards, by order of the court, the ſaid declaration was amendcd, pleaded, 


and made regis Jacobi. Cowp. a 
N 7 ö Dougl. 114. 38. 1. Term, —— 
The deſendant pleaded therennto a judgment upon another bond rodcht on bond 
of one hundred pounds, dated anno quarto regis nunc (which was if the defendant 
miſtaken, for it ought to have been regis Jacoli), and that he had plead judgment 
riens en ſes maines but only to ſatisfy that judgment; and thereupon en 
the plaintiff joins iſſue, that the ſaid recovery was made by fraud and the plainut 
« and covin;” and found for the plaintiff. | reply per frau- 


This Term the defendant moved in arreſt of judgment, That — —.— 
this p!ca is repugnant and impoſſible; that a recovery ſhould be nd veraiet in 
an QUINTO regis nunc; and therefore the iſſue joined thereupon his favour, the 


is nov; ht, and no judgment can be given m this caſe, Pm ſhall 
% 6 ave jud . 
But AlL THE CouRT conceived, that foraſmuch as there was 2 


a default in the deſendant's plea, although the plaintiff had joined Pod. 54. 48. 
iſſue thereupan, which is found to be falſe, and the defendant hath 5. Co. 43. 4. 
not con ſeſſed aſſets in his hands but only for that judgment, yet 8. Co. 93. 

the plaintiff, having a good declaration, ſhall have judgment : = Jac. $6. 


whereupon it was adjudged for the plaintiff, Cro. Eliz. 227 


475. Hob. 326. Raym. 458. 1. Saund 228. 1 Salk. 173. Mod. 310. Carth. 370. Ld, Raym. 
Luiw, 1390, 1. Burr, 296, 1. Term Rep. 782. : ht a 


C3 | Sit 


an impoſſible da, 


to the ſheriff's 


26 Muuṽichaclmas Term, 1. Car. 1. In C. B. 


cas 19. Sir Edward Coke's Calc. 


Exceptions SIR EDWARD COKE, late Chief Juſtice of the common 
taken by pleas, and afterwards of the king's bench, and removed from 
Sir EdwardCoke his places, being made ſheriff of the county of Buckingham, had 2 
oath of office, 44145 poteſtutem to take his oathannexed to a ſchedule ; to which 
, . 3 7 
and reſalutions he took exceptions, for that there were more additions to the ſaid 
of the Judges oath than were in the ancient oath which is in TE RROISTER, 
thereon, and afterwards confirmed and appointed by the ſtatute of 18. Edu. 3. 
C. 4.: he therefore conceived there ought not to be ſuch additions 
unleſs by parliament. The additions were, 


FiRsT, ** That he ſhould ſeck to ſuppreſs all errors and hereſies com- 
* monly called Lollories, and ſhould be afſiſtant to the commiſſaries and 
* ordinary in church matters which part of the oath was added 
by reaſon of the ſtatute of 5. Rich. 2. it. 2. c. 5. and 2. Hen. 4. c. 15. 
whereby it is appointed that the fame thould be taken by the ſhe- 
riff, eſpecially for thoſe two canſes. But he thereto certified, That 
thoſe ſtatutes are repealed by the 1. Edu. 6. c. 1 and 1. £1jz. c.2. 
and therefore ought not to be taken. 


Tux SEconD ADDITION , That he ſhould return reaſan- 
able iſſues :** whereto he excepted, Becauſe it is appointed by the 
ſtatute, and penalties impoſed for not performing it; and it ought 
not to be upon oath. 

THE Tun ADppiTioN was, © That he ſhould return all juries 
* of the neare/t aud ſufſiciente/l perſons :“ whereto he excepted, Be- 
cauſe that part of the oath is not appointed by any ſtatute ; and it 
is againſt common practice that he himſelf ſhould return juries, it 

being commonly done by the under ſherut, who is alſo appointed 
by the ſtatute to be ſworn. | R 


Tux Fouxrn ADDITION was. That he ſhould cauſe the ſtatute 
* of Wix ron, and the ſtatutes againſt rogues and vagabonds, to be put in 
« execution,” whereto he excepted, Becauſe the ſtatute of into is 
altered, and the ſtatutes againiſt rogues and vagabonds are appointed 
to be executed by the juſtices of the peace, and not by the ſheriff, 


Upon theſe exceptions Txt Lord KEzreR aſſembled all the 
Tuſtices to confer with them about the ſame. And as touching 


The FirsT PorxT, They conceived it was fit to be omitted out 
of the oath, becauſe it is appointed by ſtatutes which are repealed, 
and were intended againſt the religion now profeſſed and eſtabliſhed, 
which before was condemned for herefy, and is now held tor the 
true religion. | 

For THE SECOND ADDITION, They conceived it convenient 
and for the ſervice of the king and ſubjefts, and the greater part 

of them were of opinion, that an oath in this and the other points 
may be well enjoined by the king and order of ſtate without par- 
liament, and it may be well impoſed upon the ſheriff to take, being 
for public. benefit and execution of the laws, 


For THE Trip ADDIT1ON, It is not ſo ſtrictly to be intended 
that he himſelf ſhould return juries, but it ought to be intended 
according to the conſtruction of law, that he himſelf, by himſelf 
or under-ſheriff, ſhould return juries ; which is a ſufficient per- 
formance ; for the law ſaith, qui per alium facit, per ſeipſum jr 
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— — yet may he well be continued for the —— benefit in 


& ſuch perſons: and although authority 
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not take away the ſheri 
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Sin Epwarn 
For TRE Four TH ADDITION, It reſts upon the former reaſons, — — 


given to the 
ſtatutes in execution, yet it doth 
1 e okr — is THE PuBLic ConsER- 
vaTOR(a). And ſo they delivered their opinions to THE EOD 


KEEPER at his houſe at Reading (C). 


(a) Lamb. b. 1. c. 3. 12. Hen. 7. (5) See the 3, Geo, 1. c. 15. ſ. 18. for 
= * . * 


pl. 17. 2. Hawk, ch. 8. f. 4. 5. Com. the preſent form of the oath to be taken by 


Abr. 449» 


Memorandum. * 


he 
; Und it was openly read there, and then t 
or Nats — — 2 all pleas, &c. unto I gſtminſter, 
&c. 


* 


C4 


— 


* | __ Hilary Term, 
| t. Car. 1. In the Common Pleas, 
AT WESTMINSTER. 
Sir Richard Hutton, Kat. Chief Juſtice. 
Sir Francis Harvey, Knt. 


Si. George Creke, Kut. Juſtices, 
Sir Henry Yelverton, Kut. 


Sir Robert Heath, Kut. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General. 


. 
— — ..... —— — —— 
0 


Ca:t i. | Memorandum. 


The death of JN this vacation Six Hexay Hon r, Knight and Baronet, Chief 
HozaxT,C.7. ® Tyſtice of the common pleas, died at his houſe in Blyckling in 
See 4 Term. the county of Nerfolk, being a moſt learned, prudent, grave, and 


De 9 20Þ+ religious judge. 2 


cu . Sir Richard Udall againf William Tindall, Vicar of Alion. 
* . Hilary Term, 22. Jac. 1. Roll 733. 


Nad, growing "TRESPASS, for taking two loads of woad. Upon not guilty 
— 1 pleaded, a ſpecial verdict was found, that if woad be minute 
be confidered as 4:cimer, then the jury find that the defendant is not guilty ; if it 


fmall tubes, be not minutæ decime, then they find for the plaintiff. 


Hutton, 77. And it was argued by HExDEeN, Serjeant, for the plaintiff, and 
ps 159: by BRIDGEMAN for the defendant. 
. 395. 


2. Atk. 364. On the behalf of the plaintiff it was ſaid, That inaſmuch as it 
Palm. 222. is fo found without more circumſtances, it ſhall not he intended to 
2. Inſt. 649. be minute decimæ; for it may be, that a great quantity of woad 
4. Roll. 643- may be ſown, and the greateſt part of the commodity of the pa- 
| riſſi may confiſt in woad, and then it cannot be reputed minute 
x. Sid. 443, Mdecime : for although in their own nature they be mizute, yet 
4. Mod. 184. they now become majores, if the greateſt part of the profits of the 
* pariſh conſiſts therein: for minute decimæ are properly intended 
1 — 93 ſuch which are but of ſmall conſideration in a pariſh, as herbs in 
1 garden, and ſuch like; therefore he ſaid that woad ſown in the 
field is not minutæ decimæ; and that in 3. Fac. 1. upon a ſpecial 
verdict in Eſex, in the caſe of Hertman v. Boxley, it was reſolved, 
that tithe of welde, which is a kind of graſs growing amongſt other 

grain, and commonly fown therewith, were not minute decime. 
BRIDGEMAN, for the defendant, vouched The Dean and Chapter Ml 
Norwich's Caſe (a), where it was adjudged upon a ſpecial verdict, 
that the tithes of forty acres of land planted with ſaffron appet- 

tained to the vicar and not to the parſon. : 


a) Reported under the name of Beddingfield v. Freak, Cro, Eliz, 467. Moor, 909. 
Owen, 74. Coldſ. 349, 
| 4 'HENDEN, 


Hilary Term 1. Car. 1. InC.B | 2% 


HenDEevn anſwered, That was not becauſe they were minute de. bott 
eimæ, but for that upon the endowment found the allegation was _ *84i"# 
that the parſon ſhould have tithe of corn and hay only. Tinpalte 


But YELVERTON ſaid, That was not the reaſon, but becauſe they 
were accounted as minute decime, and appertained to the vicar. 


And ALL THE JUSTICEs reſolved, That woad growing innature 
of an herb, the tithe thereof ought to be reputed for minute de- 
cime ; and judgment was given for the defendant. 


Mary Peacock, Executrix of Richard Peacock, againſt Car 3: 
Steere. | 
a. 


R AVISHMENT DE GARD. The plaintiff declares, That Plaintiff exe- 
one Fohn Steere held ſuch land of the teſtator by knights ſervice, oe. ſhall not 
and died leaving his heir within age; and that the ikea? ſeized * 

the ſaid ward and died thereof poſſeſſed, and afterwards the defen-  _ 2 
dant raviſhed him; the iſſue being upon the tenure, was found for - 3 
the defendant. The queſtion was upon the 4. Jac. 1. c. 3. Whether > Lev. 4 3 
the plaintiff ſhall pay any coſts? becauſe ſhe counts that ſhe brings Strange, 682, 


her action upon her own poſſeſſion. ' 977- 
| 6. Mod. 93. 


And HuTTon, Harvey, and MYSELF held, that the defendant * 203. 
ſhall not have coſts; but YELVERToON ? contra. Vide Goldſmith v. 3 * 
* (a), Haywarth v. David (b), and Feibenſlen uv. Ally- 
ard \C}. 


(a) Cro. Jac. 352. 2, Bulſt. . (6) Mich. 3. Jac. 4. C - 
Eliz. 503- — e E 22 


* 


— _ —.— 8 7 7 
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Eaſter Term, oh 


2. Car. 1. In the Common Pleas: 


Fr Richard Hutton, Kut. Chief Fuſtice. 
Sir Francis Harvey, Kut. 


Sir George Croke, Kut. FJuſtices. 
Sir Henry Yelverton, Kut. 
Sir Robert Heath, Kut. Attorney General. : 


Sir Richard Sheldon, Knt. Solicitor General: 


— 


Crumpe againſt Barne. Carr te | 


CTION FOR WORDS. Whereas the plaintiff was a ei- It is ,b 

A tizen of Glouceſter, and ſo had been tor twelve years, and *9 call + - 
uſed all that time the trade of a ſhoemaker, that the defen- _ " deals 
Jant to defame him ſpake theſe words of him, He is a bankrupt fo — 
6 rogue.” within the ia- 


After verdict, upon not guilty pleaded, and found for the plain- ue banks 
if, it was moved in arreſt of judgment that theſe words were not ae 
actionable; for “ bankrupt” is not ſpoken indefinitely, nor abſo- 2 Ja 288. 
ately by itſelf, but as an adjective to © rogue ;” ſo the words are Skin 162 
xtenuated. Alſo, a ſhoemaker is not ſuch a perſon as may have 3. bin, Gi 

n action for theſe words, no more than a labourer or huſbandman ; Bull. N. P. x 
For he doth not live upon buying and ſelling, or upon credit, but 4 Burr. 2148. 


pon his manual labour. 185 3 
But 1T WAS RESOLVED, that the action lies; for the addi- 2. l. Com. 476. 
tion of © rogue” to © bankrupt” doth not extenuate but aggravate p. 75% 
it, and ſhews his malice: and a ſhoemaker is ſuch a perſon as is 

vithin the ſtatute of bankrupts ; for he lives by his credit in buy- 

Ing leather, and felling it again in ſhoes, &c. and not upon his ma- 

ual labour only, as labourers and huſbandmen do. Whereupon 


it was adjudged for the plaintiff, 


Foſter again Smith. 8 


A SSUMPSIT. Whereas the defendant was indebted to the A declaration in 
* plaintiff in ſeven pounds, that in conſideration thereof he pro- </«np/t muſt 
miſed to pay, &c. The defendant pleaded non affumpſit, and found du af e 

pgainſt him: and it was moved in arreſt of judgment that the de- porch 
laration is not good becauſe he doth not ſhew any cauſe of the ante, 6. 
debt, viz. by bond or otherwiſe : and although he hath pleaded ,,, Co. 57. 4. 
hon aſſump/it, and it is found againſt him, yet the declaration being Cro. Jac. 407. 
ill the verdict doth not aid it. It was therefore aDjuDGeD for the 213. 642. 

. 


defendant. Heh 
f Noy, 146. ; 
1+ Bulſt. 153. 1. Sid. 182. 1. Show, 347. 1. Com. Dig. 152. Cowp. 886. Dough. 5. 


ö 
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| 
| 
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 Babeas corpora 


n treſpaſs for a J RESPASS FOR BATTERY in the king's bench, and judg- 
fore judgment | 


conditional da- plaintiff takes iſſue, 


r % ͤͥnn t.. eee as — — — 
- 


32 £ Eafter Term, 2. Car. 1. In C. B. and C. S. 


X R g SE : 
Can 3 Anne Smith ageinſ? Anne Lady Wade, Executrix of Si: 
| 8 William Wade. | 

If a name be A SSUMPSIT upon a promiſe of tlie teſtator's. After non gi 
miſtaken in 2 pleaded, and verdift found for the plaintiff, it was nibved in 
baten arreſt of judgment, that the writ and declaration were again 
— instead of ANNE, executrix of SIX WILLIAM Made, and the iſſue. Record 
Witliam, it may and vere facias were accordingly for a trial betwixt the ſaid par. 
be amended al- ties; but being tried by a 1 prius writ in London, the writ of 4. 


ter verdi. beas corpora was to have © corpord juratorum, c.“ betwixt the faid 
Hutton, 81. ANNE SMITH and Lady Made, executrix of SIR HENU Y Vd, 
3 = 3. knight ; ſo a miſpriſion of HEnzxy Vade for WILLIAM Made. 

8. 3 It was therefore moved in arreſt of judgment, that it was a tri 
354+ 396- without warrant ; for the record of nuf prius and the iſſue being 


Jones, 3922: againſt the executrix of Milliam Wade, the habeas corpora was not 


"2M 2 ſufficient, being by w1sr RIUs to try that iſſue. 


Bac Ab. 275. But ALL THE CouRT conceived, tliat inaſmuch as the iſſue i; 
| ns pi good, the record of ni prius good, the wenire facias good according 
at ' gg to the iſſue, although there be a miſpriſion in the habeas corpora, it 
782. was but the fault of the clerk, and may be well amended; becau(: 
3. Term Rep. there is not any alteration of the verdict, and it is well warranted 
657. by the former record: therefore it was appointed to be amended, 


and adjudged for the plaintiff; 


| Carr 4. Swayne againſt Rogers, 
| In the Exchequer Chamber, 


battery, if t ment for tlie plaintiff. 


. 
the force is par. Error in the exchequer chamber was aſſigned, for that the judg- 
doned, there ment was capiatur, whereas the battery was before the general par- 
Mall be no ea. don, fo as the fine is pardoned, and the judgment ought not tb 
—— eber have been a capiatur (a) ; for the Court is to take notice of the par- 
pleaded. don and give judgment for the party, but not any ſine.— Sed nen 
Poſt. 44. el/ccatur : for the Court necd not to take conuſance thereof withort 
Cro. Jac. 149. demarid of —_— and it doth not appear whether the party 3 


2. Lev. 36. any of the perſons excepted, or one who is to have benefit of the 
Foſter, 64 pardon, Is © 
Dyer, 28. a. 


ebſolute damage; battery, and impriſonment; and the defendant as to the battery 
— cox pleads a juſtification ; whereupon the plaintiff demurred : and as to 
a demurrer, and the impriſonment he 0 another juſtification, whereupon the 

8 e injurid ſud troprid, &c. and iffue joined: and 
mages to which at the trial the jury found as to the plea for the battery, that the 
_ defendant did it de injurid ſud proprid, and aſſeſſed damages five 


neous. pounds and coſts forty ſhillings ; whereas they ought not to have 
Poſt. 143- meddled therewith, becauſe a demurrer was thereupon, but only 
x. Burr. 383. have found conditional damages if it ſhould be aud ed for the 


Dong. 357.730. plaintiff : and for the impriſonment they did not find the iſſue. 
1- T Rep. i pl 


— — ut aſſeſſed conditional damages twenty ſhillings; ſo they found 


(a) See 16. & 17. Car. 2. c. 8. and 5. & 163. 178. Salk, 54. ard 2. Bac. Abr. 5:5 
6. Will, 3. c. 12. Poſt. 278. Cro. Eliz, i" notis, 


merely 


of Sir 


ten dit 
j Wed * 
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J 1 - Swavyns 
zerely croſs to what they ought, and the judgment upon this ver — 
ſict for the five pounds coſts and the forty ſhillings found by the 7 3 
ury nulla habitoreſpettu of the twenty ſhillings was merely erroncous. 
Wherefore, although it was prayed that it might be amended, 


again t appearing to be the miſpriſion ot the clerk who entered the judg- 

Rccord nent, yet nen allocatur; but the judgment was revetſed. 

aid Par- , ; : 

t of ha. Smith againſt Richardſon, Cap . 
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RROR upon an it in the King's bench; wherein the 4 promiſe, in 
laintiff declared, W hereas in conſideration the plaintiff had 8 5 
old to the defendant four bags of hops, whereof three bags weighed , hg 
eptem centenas et un quarterium centene, ANGLICE, ſeven hundred li pute, Au- 
and one quarter of an hundred weight; and the other bag weighed c:icr.2cocwt, 
ducentas centenas et dimidium unius centeng, ANGLICE, two hundred of , man 
and an half weight ; that the defendant aſſumed to pay according __ e 
o the rate of ſeven pounds for every hundred of the ſaid three ,,,,, 
bags, and according to the rate of ſix pounds ten ſhillings for every Pon. 386. 418. 
hundred of the other bag: er dicit in fatto that the aforeſaid three "ir" 
bags, according to the ſaid rate, amounted to the ſum of fifty pounds % Co. 130. a. 
and fifteen ſhillings; and the aforeſaid other bag, according to the 1. Lev. 33. 
ate afore ſaid, attained to ſixteen pounds five ſhillings, yet the de- 1. $4. bo. 


- * 
ſendant aforeſaid, &c. Dig. 


The defendant pleaded neu aſſumpſit; and found againſt him, and Cp. 682. 
damages given only according to the ſaid rate before mentipned, Post. 133. 
and. judgment entered. | „ 

A writ of error was thereupon brought in the exchequer cham- 

er; and the error aſſigned was, For that ducentas centenas et dimi: 

dium unius centenæ, ANGLICE, two hundred and an half weight, &c. 

his ANGLICE is void and repugnant to that which the AxGL1cg 

was before, and contrary to the propriety of the words: for du- 

gentas centenas is two hundred hundred, ſo it is much more than 

the price reacheth to; and it is without ſenſe, and therefore re- 

pugnant, and the declaration ill and judgment erroneous. 


But ALL THE JvST1CEs AND BARoxNSs held, that it was no error, 
being in diſadvantage to the plaintiff and not material; for it reſts 
only in damages, and the jury hath given according to that rate, 
Jo as there is not any prejudice to the defendant : and the ifſue 
being upon non afſump/it, and found as is alledged, it is goodenough; 
and judgment was afhixmed, | : | | 


COLD ol] 


— 6&4 A@ATFE—-+— 


A Caſe out of the Court of Wards. | Carr. 
PON the eleventh of May this Term all the Juſtices and Ba- A conveyance 


rons being aſſembled, THE CHIET Ba RON propounded a caſe 7 ** of two 

cepending in the court of wards, viz. Two jointenants to them CES 

and their heirs, the one of them makes a conveyance to the uſe of himſelf and his 

himſelf and his wife for a jointure and the advancement of his ſon : wife, and the 

Whether this be an aſſurance within the ſtatutes of 32. Hen. 8. c.1. 8 1 

9nd 34. Hon. 8. c. 5. fo as the king ſhall have the third part? tee 
| Qatutes of Hen, 3, of wills, Fide 12. Car. 2. 6. 24. 
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Co. Lit. 76. 78. 


2. Inſt. 210. 

3. Burr. 1489. 
2. Bl. Rep. 476. 
and Mr. Har- 
grave's notes 
(1), (3), (4)» 
Co. Lit. 111. b. 
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84 
gee Might's IT RANDOLPH CRew, the Chief Fuftice, and THE Culex Ba. 
Caſe, RON were divided in their opinions from THE OTHER JusT1cey 
8. Co. 163. b. : - i 
„ Barons in this point, who all, upon that ſudden motion, 
10. Co. 83, Conceived it to be · out of the ſtatutes: for the words are, © If any 


“ fole jeiſed, or jointly with others, & c,; there in ſuch caſes the ſta. 
tute provideth, that the king ſhall have the third part upon ſuch 
© conveyance :** but where two are jointly ſeiſed to them and their 
heirs, and the one makes a conveyance, this is out of the words of 
the ſtatute of 32. Hen. 8. c. 1. and therefore ought not to be within 
the intent of 24. Hen. 8. c. 5. for that is a ſtatute of explanation, 
and ſhall be conſtrued only according to the. words, and not with 


any equity or intendment ; for there cannot be an explanation 


upon an explanation, as it is held in Butler v. Baker (a).—And 


. Jones, 7uftice, ſaid, it was ſo reſolved in the court of wards by the 


Cart 7. 


A ſeive facias 
muſt inc from 
the court where 


- the judgment 


was given ; and 


opinion of the Chief Juſtice in the forty-third year of queen 


Elizabeth. LY, 
(a) 3. Co. 25. 4 2 


Memorandum, 


AT the ſame time another queſtion was moved amongſt them; 

Where judgment is given in debt at the — ſeiſions in Halen 
againſt a defendant inhabiting in one of thoſe counties, and the de- 
fendant dieth inteſtate, and one who inhabits in London takes letters 


Nu. What pro- of adminiſtration ; Whether any execution may be in Wales, be- 


ceſs ſhall be 


againſt an admi- 


niftrator in Es 
gland to an in- 


cauſe he neither inhabits nor hath any thing there? and if not, 
then, Whether that record may. be removed into the chancery by 
certiorari, and ſent by mittimus into the king's bench or common 


teſtate in , pleas, to the intent to take forth a /cire facias upon it, to have lands 


ay fuck a ſum 


on the marrizge 
of the plaintiff, 


gelics of the 
marriage need 


t be averred, 
por the day that 
the req eſt was 


againſt whom Out of Hales (or goods in the hands of the adminiſtrator liable to 
1 it there)? — And ALL THE JUSTICES AND BARONS conceived gue 
given at the nemy; for he may not have a ſcire facias in any court but where the 
grand ſeffions? judgment is given: and if ſuch courſe ſhould be uſed, all judg- 
for the record ments in the courts in London or in inferior corporations would 
cannot be re- be removed and executed here, which would be a great inconve- 
moved nience to the ſubject to make lands or perſons liable to ſuch judg- 
Sund 8. ments in other manner than they were at the time of the judg- 
1 n mente vherefore there is no remedy but to execute ſuch judg- 
Vaugh.397-417. ments in their peculiar juriſdictions. N 
| ; =o 54+ 1. Lev, 291. g. Com. Dig. 667. 2. Bac. Abr. 357. 1. Term Rep. 388, 3, Term 
„. | 
Car 8, Crane againſt Crampton. 
In an aſumpfit ACT ION ON THE CASE on an 27 That the deſen- 
a promiſe to dant, in conſideration of a ruf/-band delivered to him by the 


plaintiff, promiſed to pay to him at the day of the ſaid plaintiff's 
marriage the ſum of three pounds; and alledgeth in ſact, that he 
was married ſuch a day, et /icet ſæpius requifitus, yet he hath not 
paid: and judgment was given upon 15 dicit. 

After writ of enquiry of damages executed in Norfolk, it was 
moved in arreſt of judgment, that the declaration was not good, 


made [tated in becauſe he doth not ſhew that he gave notice of his marriage before 
the declaration. he married, for otherwiſe the defendant is not bound to take notice 
$.C. Hutt, , thereof; for it reſts in the privity and knowledge of the ou 
| 5 -» 
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and not of the defendant : and jt cannot be a breach of promiſe Caan 
unleſs the defendant hath notice given him before the marriage : FR. 4 ; 
alſo, the payment ought to be after requeſt, and the day of requeſt * | 
ought wh mentioned, for /icit ſepius regaiſitus will not ſerve: and 

it appears not that the requeſt was after marriage ; for requeſt be- 

fore will not ſerve. 

Horrox, Harvey, and YELVERT@N, Juſtices, conceived it 

was good enough: for the defendant at his peril ought to take 

notice, and the plaintiff needs not ſhew that he gave notice of the 

marriage (a); and poſtea requifitus ſufficeth (b) without ſhewing the 

day of the requeſt. 


But I doubted thereof; for a precedent was cited of one Morſe (c 
in the king's bench, where for not alledging notice the judgment 
was reverſed. | ; 

But, notwithſtanding this exception, judgment was given for the 
plaintiff, | | 

(«) Cro, Jac. 102. 228. 405. 432. f. Sid. 36. 5. Com. Dig. 52. 54- 

Yelv. 168. Cro. Eliz. 64. 1. Term Rep, {c) Cre. Elz, 73.238. Cro, fac. 183. 


$90. 3- Term Rep. 374- 23. Velv. 66. Hutton, 2. 4- Leon. 2, 
00 Co, Jace 183. Poſt, 139. 385. inch, 2. 


Lacon againſt Barnard, Attorney. Car g. 
Hilary Term, 20. Fac. 1. Roll 850. 
TROVER AND CONVERSION ofone hundred m_ ſhew- A recovery in 
ing that the plaintiff upon the twenty-fifth day of Marg, % for 


19. Fac. 1. was poſſeſſed of thoſe goods and loſt them, and that taking and driv= 


upon the laſt day of April they came to the defendant's hands, who 1 
the ſame day ſold and converted them to his proper uſe, ſmall damages 
"Sy given, is no 


The defendant for eleven of them pleaded not guilty ; and as to n ener for the 
the eighty-nine, the reſidue, he pleaded, that the plaintiff at another came ſheep, if 
time, viz. on the eighteenth day of September, 19. Jac. 1. proſe- the plaintiff re- 
cuted an original writ out of the chancery, returnable in this — 
court, againſt the defendant and one, Brian Smith, quare ceperunt et , 4 taking 7 
abduxerunt 100. bert; and thereto they — and the plaintiff ,,q not for the 
counted againſt them of their taking of a hundred ſheep upon the valve. 
fourteenth day of April, 19. ac. I.; and thereto they pleaded not 8. C. Hutt. 8:4 
guilty for the eleven ſheep, and for the eighty- nine reſidue they styles, 20x, 
pleaded a recovery in debt by the defendant againſt Edward Hat- Cro. Jac. 73. 
eli of a debt of ſixty pounds; and that the faid Edward Hatcii w_— 61 
was then poſſeſſed of the ſaid eighty- nine ſheep, and that by virtue + bas as: * 
of a fieri facing thoſe goods were fold to him, whereupon he took 1. com. Dig. 
them into his cuſtody. The plaintiff thereto replied, and took 112. 
iſſue, and found for him, and damages aſſeſſed to twopence : and 4. Bac. Ab. 17. 
thereupon the plaintiff had judgment of the ſaid twopence da- — 
mages, and had fix pounds for coſts; and avers, that the ſaid tak- 3' * 
ing and driving, for which the recovery in treſpaſs was had, and 
the converſion of the ſaid eighty-nine ſheep in this action be all 
one, and that the ſaid judgment is yet in force. 


To this plea the plaintiff replies, that true it is he brought ſuch 
an action, and recovered the twopence for the taking and driving 
of the faid eighty- nine ſheep, and fix pounds for coſts ; but he far- 
ther ſaith, that the ſaid twopence damages was not aſſeſſed for os 

. ' « * + . *4 b a , 


againſt 
NINA d. 


NA: 1 Rich. 2» 
tit. Treſpaſs,207. 
40. EA. 3. f. 27. 
46. aw. f. 18. 
14 Hen. 7 1. 12. 
44. Edu. 3· f. 2. 
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value of the ſaid ſheep and the converſion of them, and that the 
ſaid defendant, at the day and year in the bill, fold the ſaid eighty. 
nine ſheep and converted them to his own uſe: the which con- 
verſion is the ſame converſion whereof he now complaineth; and 
traverſeth, that the ſaid taking and driving in the faid action, 
whereupon the judgment was given, is the * Air treſpaſs as to the 
— of thoſe goods whereof the plaintiff now declareth. 


Upon this replication the defendant demurred generally: and it 
was now argued at the bar by SEzjJEAnT CRE, for the defendant, 
and by SERJEANT HENDEN, r the Plaintiff; and after the ſaid ar. 
guments at the bar, it was reſolyed 


By Hur rox, Harvey, and MYSELF, that this replication is 
good, and that the plaintiff ought to recover; for the damages of 
twopence given for the cighty-nine ſheep being ſo ſmall, is in itſclf 
an implication. (and the Court ſhall ſo intend it) that it was given 

only for the taking and driving of them, and that the plaintiff had 
them again, and not in lieu of the value of them; for if it ſhould 
be given for the value of them, then the plaintiff ſhould thereby 
loſe the property in them, and have nothing for his ſheep but two- 
pence, and the defendant ſhould have the theep : but the law will 
rather intend (and ſo it may be averred) that thoſe damages were 
given only for the taking and driving, and that the plaintiff had 
them again, and afterwards loſt them, and that the defendant 
found and after converted them, &c. : and this demurrer is a con- 
feflion that he converted them after the ſaid taking and driving; for 
the action treſbaſs is ſuppoſed to be upon the 14th April, 19. Fac. 1. 
and the trover and conver /ion in this action is ſuppoſed to be upon 
the 3oth April, 19. Fac. 1. which well ſtands with the former ac- 
tion ; for the defendant may take and chaſe them one day, and the 
plaintiff recover damages for the chafing, and after loſe them, &c. 
And this firſt action is brought for the firſt taking and chaſing, 
and the ſecond for the converſion, ſo both may ſtand together, 
which is now confeſſed by the demurrer, and that the damages 
were given for the firſt taking and driving and not for the conver- 
fion ; therefore they concezved the plaintiff ſhould recover. 


But YELyERTOXN held, Becauſe the action of treſpaſs is cepit et 
abduxit, therefore it includes that the defendant had them, and 
ox/ted the plaintiff of the poſſeſſion: and although the damages be 
ſmall, it ſhall be intended to be given for the ſheep ; and if ſo, then 
he cannot have an action for converting them afterward, - hut 


judgment was given for the plaintiF, 
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Trinity Term, 
2, Car. 1. In the Common Pleas. 


Sir Richard Hutton, Kut. Chief Fuſtice. 


Sir Francis Harvey, Kut. 
Sir George Croke, Kut. 

Sir Henry Yelverton, Kut. 
Sir Robert Heath, Kut. Attorney General. 
Sir Richard Sheldon, Kt. Solicitor General. 


— — —— — 


Crips againſt Gryfil. CA3E Ts 
Trinity Term, 1, Cari 1. Roll 1932. 


JECTMENT of lands in Leighton- Biſard of the demiſe of a qzvice or all 
| Robert Key, Upon a ſpecial verdi& the cafe was, That 4 my mort- 


Tuſtices. 


John Gry/il, father of the defendant, was ſeiſed in fee of the“ gages” cvn- 
aid lands, and upon the 10th Oefeber, 16. Jac. 1. by indenture of n — — 
eoffment mortgaged them to Peter Key and his heirs, upon con- ,, — 
lition, that if he or his heirs paid to Peter Key and his heirs one hun- although open 
Ired and fixty pounds upon the 20th October 1624, he might re- to the equity of 
nter. That afterwards, upon the goth March 1619, the ſaid RIES A 
Peter Key, by his will in writing, gave to Robert Key © all his goods, y enter on 
* monies, bills or bonds, mortgages or ſpecialties for monies,” and non-payment. * 

ade him his executor, and died; and that the one hundred and Poſt. 447. 450. 
ixty pounds not being paid, Robert Key entered and let to the Moor, 39. 
plaintiff, —And, without argument, the opinion of THE Cove T was, *: Vernon, 627. 
hat theſe words * all my mortgages made a good deviſe of the —— — 33. 
inde | — Whereupon judgment was given for the coup. 34. Ufy. 
plaintitt. 660. 

| Dougl. 759. 263. 3+ Term Rep. 356, 

Nor. 122 was not forfeited at the time of making the will. L. C. J. 

AKs MSS. 


Reymund againſt Hundred of Oking. Cann 2, 


A CTION upon the ſtatute of Vinten. Whereas one Palmer, The maſter of a 
the plaintiff's ſervant, was rohbed within the faid hundred of ent robbed 
fxty- eight pounds of the plaintiff's money by perſons unknown, — — 
nd had mace HUE AND CRY according to the ſtatute, and none of own name on 
he thieves were taken; and the faid Palmer had made oath before .the ſtatute of 
uch a juſtice of peace of the ſaid county next adjoining to the D bur the 
1d hundred within twenty days before this action brought, that — — = 
he did not know any of the parties who robbed him, — dos the io 27 5 
aid hundred had not made him any recompence. b. 13. 
Upon not guilty pleaded, and tried at the bar this Term, and W 
found for the plaintiff, it was moved in arreſt of judgment, that dare 4 
this action lies not, becauſe the plaintiff himſelf was not ſworn that 4 Mod. 303. 
e knew not any of the parties who did the robbery: for it is not 12. Mod. 54. 


ſufficient that the ſervant who was robbed was ſworn ; for by the S915, 256. 
* Latch. 127. 
i _ 142. Leon, 323. 3. Mod, 268. Shower, 94+ Carth, 145. Holt, 460. 3. Com, Dig. 
ſtatuge 


eko. CAR, v 


3 Trinity Term, 2. Car. 1. In C. B. and C. S. 


Rxvuvxv ſtatute of 27. Flix. c. 13. the party who brings the action oughit 76 
nya. ot Make the oath : and it was argued, that the ſerrant who was robbed 
Oring, Ought to have brought tlie action, and then his oath would have 
been ſufficient ; but when the maſter brings the action, he himſelf 

ought to be ſworn that lie knew not any of the robbers, otherwiſe 


he might not bring it, and tlierefore the action lies not. 


Poſt. 336. But it was reſolved by THE Court, that the action well lies for 
— ES the maſter, and that the ſervant's ozth was ſufficient ; for it is pro- 
1 perly in his notice that he was robbed, and did not know any of 
the robbers, and the maſter knows fot that he was robbed, or who 
were the perſons, but by report of his ſervant ; and it would be in- 
convenient if the maſter ſhould not bring the action, but the ſer, 
vant only, for the ſervant might releaſe or compound, or diſcon- 
tinue the ſuit, and ſo the maſter ſhall have the loſs by his falſchood; 
therefore the maſter ſhall bring the action, and have his ſervant 
who was robbed be his witneſs; whereupon it was-adjudged for 
the plaintiff. —SEx Co. Kut. where ſuch adion is brought by ths 

maſter, and the ſervant ſworn, 

See 8. Geo, 2. c. 26, 


Carr 3 Sir Robert Baniſter's Caſe. 


x he leſſee of DEBT for not ſetting out of tithes, Upon a ſpecial verdict the 
Uches may caſe was, A parſon made a leaſe of his rectory q. E172. for hxty 
dun of debt for Vears, Which was confirmed by the ſuge#eding biſhop and ſucceed- 
got ſetting them INS patron, neither of them being biſhop or patron at the time of 
out. thc leaſe.— Reſolved PER TOTAM CURIAN; that it was good, accor- 
2. Roll. Rep ding to the opinion in Newcomer's Caſe, 5. Co. 15. And fo with 
171. 36c, out argument it was adjudged for the plaintiff, 

So. Lit. 301. b. t. Roll. Ab. 481. 3. Bulſt, 238. 


Carr 4 Ayleſworth agoinft Chadwell. 


I the Exchequer Chamber, 

A cleric! mif- 7 d 4 7 7 2 "WY 
—— — judgment in debt, upon an obligation in the king's 
cial procefs is - . L 
amendable. Tre FirsT Error aſſigned was, That the parties being at il- 
Poſt. 90. ſue, the awarding of the roll was of a venire facias returnable dit 
Dyer, 129. Martis poſt Craſtin. Purificationis. And the venire facias was made 
Yelv. 64. returnable die Sabbati poſt Oftabis Purificationis. 


ole. Jac 6g Tux SeconD ERROR was, That the venire facias did bear dat 


1. Com. Dig. the twelfth day of February, and was returnable die Sabbati poft ofabn 
316. Purificationis, which is before the zefle. 


— — Sed non allocantur : for being a judicial proceſs, and the fault of the 


Cowp. 407-425. Clerk, it ſhall be amended ; and thereupon judgment was affirmed. 
$41. Devgl. 115. 136. 1. Term. Rep. 782. 3. Term Rep. 349. 657. 


Cast g. . Browne againſt Taylor. 
| | Hilary Term, 22. Jac. 1. Roll 166g, | 
A. being ſeiſed FJECTMENT of a leafe of Sir Jahn Scvil and others of lands 


_— by e in Stapleton. Upon not guilty pleaded, it was found for u- 

hnigbt's ſervice, or rs certain perſons to the uſe of himſelf for life, and after his deceaſe to the uſe ol 

ſuch pe ſon or perſons as he ſhould appoint by his will, for ſuch intereſts as in his ſaid will ſhould be 

ſpecified ; and pevisis certain term to all his tenants to commence after his deceaſe, that A. F. 

have the rents out of hi: land for life; and that his wife ſhould have all his land in C. for her life. T'* 

viſe ſhall take the land by the immediate deviſe, and not by the dcc/aration of uſes, 5 
| 9 


Trinity Term, 2. Car. t. In C. B. T9 
parts for the defendant, and a ſpecial verdict for a third part, that Browns 


ought t - 
—— one Holgate was ſeiſed of theſe tenements holden by KNIGHz's ageinſt 
uld have des vie; and in 21. ac. 1. infeoffed Spencer and others to „the Terres. 
e himſelf « yſe of himſelf for life, and after his deceaſe to the uſe of ſuch 
therwiſ « perſon or perſons as he ſhould appoint by his will, for ſuch in- 
« tereſts or otherwiſe as in his ſaid will ſhould be ſpecified.” Af- 

11 nes for terwards he makes his will in writing, and there y deviſeth that 
= all his tenants of his farms ſhall enjoy their tenements for twenty- 
1 LE of one years after his deceaſe, and that &. T. ſhall have the rent out 

bs aA > of his land for his life, para at two Feaſts of the year ; and de- 
f Pr ny viſeth to his wife ALL his lands in Stapleton for her life.” 
the fer The queſtion was, Whether this is a good declaration of the uſes 
diſcon- to limit it to his wife, and that ſhe ſhall take it by the feoffment ; 
Iſchood; or whether by the immediate deviſe (and then the deviſe is void for 

ſervant a third part, becauſe the lands are holden Id cAPITE) ? 
22 After argument at the bat, withovt any at the bench, Hur rox, Co: Lit. 271. by 


t by tl Harvey, and YELVERTON agreed, that they ſhould take by che + Co. 18, 6.7, 
deviſe, and not by declaration of the uſes : FOR THEY HELD, that 23 
after the feoffment in this manner he hath a gualified fee in him — © 
as oxner, ſo as he may make his will of thoſe lands and deviſe 111. vore (1), 


the rent as owner thereof; and then the land being held by Cre. Fl. 877. 


dict the KNIGHT'S SERVICE (a), the deviſe is void for a third part: or he — 2 ou 

for ſixiy may declare his will, as upon the feoffment, which ſhall inure as a 10. . 

ſucceed- declaration of the uſes upon the feoffment ; and then a/! the land 2 Roll.ab. 263. 
time of paſſeth ; ſo that here, when he makes his w:/], without reference Jones. 392. 

d, accor- to the feoffment, the law will conſtrue it as the will of one who is 1. 7% 225. 

o wich- owner, and may diſpoſe of it as owner, and not as a declaration of 2 


the uſes, which is an _— only. Alfo the will appoints rexts 1. Ch. Caf. 103. 
to be paid, which is a good will and deviſe, but the authority /imits 1. Lev. 150. 
him, that he may not appoint any rents to be paid: and to have it f9v*! on 

to be a will for one part, and to diſpoſe as by authority for another * * 
part, cannot be good in law; therefore it ſhall be adjudged as a 665. 3 


will to enure for both. 


But I douhted thereof, and conceived it might be well conſtrued 
as a declaration ; and thereby it ſhall be a good limitation for all 
the lands ; and that by thg faid authority he might diſpoſe of the 
rent out of the land; and his declaring that his terants ſhall hold their 
farms for twenty-one years after his deceaſe cannot be but by declara- 
lion: and it is more for the advantage of the parties that it ſhould 
be ſo conſtrued ; and the law ſhall expound for the greateſt benefit 
of the parties, when by any conſtruction it may be: and by this 
means all the parts of the will may take effect. 


But THE THREE OTHER JUSTICES held, that he could not diſpoſe See 6. Co. 17 
of the rent, by reaſon of the ſaid words, but of the e/ate of the land - = 1 
only. Whereupon, without any argument, they adjudged for the , Co. $5. Lo» 


plaintiff. vie's Caſe, 
| £4) See 12. Car. 3. c. 24+ 
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Michaelmas Term, 
2. Car. 1. In the Common Pleas. 


Sir Richard Hutton, Kut. Chie/ Juſtice. 


Sie Francis Harvey, Kt. N 
Sir George Croke, Nut. Juftices. 
Sir Henry Yelverton, Kut. wee 1 
Sir Robert Heath, Knt. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General, 
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a — — 1 * 4 ; | 


Love againſt Playter. 
Eater Term, 2. Car, 1. Roll 386. 
2s. If aration & CTION FOR WORDS. Whereas the plaintiff is, and 


Gas 7. 


enn be moin. had been an attorney of the common pleas for thirty year, 
— cal- That the defendant to deprave him -ſpake theſe words, 


Abet without Thou art the diſhoneſteſt 22 in Engiand, and if any be 
alledgingit to be more diſhoneſ} than thou art he deſerves to be hanged.” Aftet 
in his preZice. verdict, upon not guilty pleaded, it was found for the plaintiff; and 
Ante, 192. now moved in arreſt of judgment, that theſe — are not ac- 
Moor, 61. tionable, becauſe he doth not fay that he was diſhoneſt in his prac- 
tice as attorney; and it may be in other matters: alſo he doth not 
aver that there were any diſhoneſt attornies in E#xglend ; and th: 
Court ſhall not intend it, without ſhewing thereof. And a pre- 
cedent was cited of Malter v. Brown, ** Thou art as very a thief a 
* any is in England; and he did not aver that there was any thif 
in England; and no judgment was there given for the plaintif: 
whereupon THE Court would further adviſe ; but there was n 

judgment given herein, for the parties agreed. - 


cn 2. Windſor againſt the Inhabitants of Farnham. 
| | In the Court of Chancery. : 


A decree in N E. Upon a reference out of the chancery betwixt 7homar 
— de IVindfor and the inhabitants of Farnham to SiRRAN pOHHC AEN, 
GireQions of an Chief Juſtice, Six JOHN WALTER, Chief Baron, Sts WILLIAM 
act of para - JONES, and to MYSELF, the ſole queſtion being, Whether a decre 
ment, cannot, made by commiſſioners upon the 43. Elix. c. 4. of charitable uſes, and 
like cue dc. exceptions put in againſt it in chancery, and there examined, heard, 
pr er vn and confirmed in part and altercd in part, may now be re-examined 
bill of review. upon bill of review, as other bills of review, upon decrees in chan- 
Jones, 147. cery.—And ir was RESOLVED by all of us, that this 2% of review 
N. R. 38. is not allowable, but the decree in chancery is conclufive, and not 
Poſt. 357. to be further examined, becauſe it takes its authority by the at 
1 , of parliament; and the a& doth mention but one examination; 
1 Atk. 534, and it is not to be reſembled to the caſe where a decree is made bf 
2. Alk. 530. the chancellor by his ordinary avthority.—And'Joxts ſaid, that 
2. Peere Will. ſo it ĩ upon a decree made upon the ſtatute of 37. Hen. 8. c.. bf 
283. the major part, and confirmed by the chancellor, which is not te- 


. Freem. 88. 2 6 : 3 1 1 x 
3. Vera. 6. examinable : and fo thoſe opinions were certified in chancery- 


Hinde, g6t0 66, Mitſord's Pleadings, 78, 79. 4. Vin, Abr, 414. And fre Williams's edition of Him 
| Tuttet 


ſon Chancery, p. 169. 


Michaelmas Term, 2. Car. 1. In C. . 11 


. Tutter againſt The Inhabitants of Dacorum, Cart ;. 
; Trinity Term, 2. Car. 1, Roll 1717. 
N upon the ſtatutes of I inten and 27. Eliz. c. 13. of hue It is not necef- 
a you alleging the robbery to, he committed at Shely and = — 
1 Nidge, in diviſis hundredorum de Dacorum et Cafhio, in the county of the 27. Elim. 
g ertford, and that he made hue and cry, and gave notice of the rob- c. 13. in «vs 
dery at South Mims, within the county of Middleſex, near the hun- 8 
Ireds aforeſaid, and ſhews all other circumſtances according to the __ I 
atutes, The defendants plead not guilty ; and found againſt % Lge given * 
hem. near to the place 
1 And now moved in arreſt of judgment, that this declaration is — 
dot good ; for he alledgeth the notice to be given at South Mims, mitted it is (yt- 
xithin the county of Middleſex, which is in another county from ficient. 
hat where the rohbery was commirted 7-and he doth not ſay prope Fol. 379. 
cm ubi rgberia fafta fuit, but propt buntredorum, which may be ten Show. g4- 
is, and miles from the place where the robbery was done; and then it is March, 11. 
ty years, ot according to the 27. L. c. 13. which appoints it to be given e 10. 
e words, ear the place where the robbery was done: and divers precedents dal A. r. 10. 
F any be ere ſhewn to that purpeſe (a). And likewiſe the words af the 4 
After ſtatute of 27. Alix. c. 1 0 were inſiſted upon, © That none ſhall have 
tiff; and actions upon thoſe ſtatutes except the ſaid perſons ſo robbed, 
> NOt ac- with as much convenient ſpeed as may be, give notice of the 
his prac- „ robbery to ſome of the inhabitants of ſome town, village, or 
doth not « hamlet, near the place where any ſuch robbery ſhall be commit- 
and the * ted:“ and ſo, not being alleged that notice was given to the in- 
id a pre- habitants near the place where the robbery was cammitted, it was 
| thief 25 ſaid not to be good. 1 
| @ny thuf But on the other fide it was urged that the allegation that notice 
plaintif: was given to the inhabitants in a village out of the county is clearly 
e Was 10 good, being near the place where the robbery was committed, for 
a ſtranger cannat know the diviſion of the counties ; and fo it hath 
been ruled here: and the allegation that Sourh Mims is near the 
. hundred is good enough, and may be well intended in the divifion 
where the robbery was done; eſpectally it being after verdict, and 
> Thame that the jury would not have found the defendants guilty unleſs it 
HCnew, had been fo proved. And a precedent was cited (4), where an ac- 
ILLIAM tion was brought againſt the hundreds of Langtree and Crawthorny 
a decrit and the robbery was alledged to be at Terſton, in divifis hundredorum 
uſes, and pred:Aorum, and notice and hue and cry were alledged ta be at 
d, heard, Cirenceſter, in the diviſion of the hundred aforeſaid ; and the plain- 
. tiff after verdict had judgment. a 
n chan- And ALL Tat Cour, upon view of that precedent, concgived 
f review the declaration to be good enough, and that the hue and cry being 
and not alledged to be made out of the county was not material, being near 
the ach the place where the robbery was done; which place being alled ed 
nation; to be near the diviſion of the hundred aforeſaid, ſhall be — — 
made bi near the diviſion of the hundreds where the robbery was done, and 
id, * hot at the moſt remote place thertof; for that ſhould be a foreign 
&» 
not te- (a) Trinity Term, 30. Elia. Rol! 00 3. Jas. 1. 6 
8 19d Hilary Term, 36, a. Roll 30. | (9) s Jas nnd. Tac, p _ 
2 of Hum v 3 intend- I 
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Torres int:ndment, but it ſhall be good either way; and the beſt cours 
again js to alledge it to be at the place where the robbery was committed, 
i neg or at the village near the place thereunto : but prope divi/is ſhall be 
TArme”* ſo intended, eſpecially after verdit, Wheretore it was adjudged for 
" the plaintiff. —In the caſe of Foſfer v. the Hundred of Speltharn (a), 
(a) Cre, Jac, ſuppoſing the robbery to be made at Hodſem, PROPE divi/is bungres 
675, dorum prædicterum, and alledges the hue and ery was made, and no, 
tice given to the inhabitants of Hation, PROPE diviſis hundrederun 

prediftorum ; and yet adjudged for the plaintiff. 


See B. Geb. 3. c. 16. for other forms of procte ding upon hue and ery, 


Can | Rowden again Maltſter. 
8 Trinity Term, 18. Fac. 1. Roll 1051. 


If a copyhold be "P RESPASS for entering into lands in Menewden. 


3 2 Upon not guilty pleaded, a fpecial verdict was found, That 


will, and deviſed George Sterling, a copyholder in fee of the manor of Menu den, in 
to A. in tail, 39. Eliz. ſurrendered it into the hands of two of the tenants of the 
. — iſſue 120 manor, to the uſe of his will, and had iſſue two ſons, Jahn and 
8 Henry, and deviſed the ſaid copy hold land to John and the heirs 
fo: life, and there male of his body, the remainder to Henry and the heirs male of his 
is no cuſtom to body, with remainder over; and afterward died. This ſurrender 
entail fuch was afterward, in 41. Elig. preſented by the homage, and John the 
_ is eldeſt ſon admitted thereto, habendum to him and his heirs. Aſter- 
tional; and the Wards John bad iſſue three ſons, and ſurrendered the ſame to the 
ſurrender to his uſe of his will, and thereby deviſed it to Katharine his wife for her 
wife is good, the life, and dies; and in 43. Elix. the ſurrender .was preſented, and 
no ny ſhe admitted; afterwards the three ſons of the ſaid John died with. 
F birth af ive. Out iſſus : and they further find, that no e er may ſurren 
$.C. Godd. 367. der or deviſe his copyhold lands in tail: and that afterwards the 
1. Rol. Ab. ö 38. {aid Katharine married J. S. who let to the plaintiff for a year, who 
Co. Lit. 60. entered accorcingly, and the defendant, by the command of Henry, 
_ (3), _ ouſted him. . Hire op materiam, c. ag 

rr. The ſole queſtion was, When a copyholder in fee ſurrenders to 
9 the uſe of or in tail, there being he cuſtom to warrant ſuch ai 
25. 101. 189. Entail, whether it be an eſtate tail by the ſtatute of Weſtm. 2. de dos 


2. Vezcy, 603. conditionalibus, or 2 fee ſimple conditional at the common law? 
Co. Copy h. ſect. « : N 


2e It was argued at the bar, and after ſolemnly at the bench, he- 
4 Bl, Rep. 946. cauſc it was a general cauſe, and might concern divers copyholds. 


3-BL Com. 113. Burr. 206. 979. 1. Will, 26, Strar ge, 1197. N 


Copyholds are VELVYERTOR, the puiſne Juſſice, held, that. it was an eſtate tail by 
_ = _ the equity and intent of the ſtatute de donis conditionalibus, although 
words of a fla. it were not within the expreſs words thereof; for in all ftatutes 
tute, © lad, made for the good of the commonwealth, and wherein no prejudice 
3 au accrues to the lord ur tenants, by reaſon of the alteration of any 
114 , 

* when no prejudice thereby enſues to the lord. 3. Co. 8, 3. Lev, 327. Savil, 67. Dr. 
lifon, 16. 2» Inſt. 34. Carth. 23. 2. Com. Dig. 327. - $31. $0006" : 

P01 | 1 intereſt, 
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5ntereſt, ſervice, tenure, or cuſtom of the manor, there the general Rowe w 
words of ſuch acts of parliament do extend to copyhold lands (a) ; M againſt 

: . . , 2 ALTSTERL 
as the ſtatute of Merton, c. 1. which gives damages to a ems covert 
upon a recovery ina writ of dower, where the barn died ſeĩſed, ex- 
tends to copyholds: and the ſtatute of //:/?minfer 2, c. 3. and the 
three ſeveral branches of that ſtatute; the one, which giveth the 


cui in vita upon a diſcontinuance made by the huſband ; the ſecond, 


which giveth the receipt to the wife upon her huſband's refuſal 
to defend the wife's title; and the third, which gow a quod ei de- 
orceat to particular tenants, extend to copyhalds : and the ſtatute 
of 32. Hen. 8. c. . againſt champerty and buying of litigious titles, 4: c. 26. 2. 
. . 3 f r Co. Lit. 36g. h. 
and 32. Hen. 8. c. 28, which giveth an entry in lieu of a cui in vita, 
extendeth to copy holds, becauſe theſe ſtatutes are beneficial to the 
commonwealth, and not at all prejudicial to the lord in che altera- 
tion of tenure, eſtate, ſervices, &c. ; as the caſe cited in 4. Co. 26. 
& 30. proves (5), and from whence he inferred the fame conclu- 
fion, that this ſtatute de donis conditionalibus being made for the ge- 9. Co. 105. a. 
neral good of all, and the extending 1t OED was no way 
prejudicial either to the lord or tenants, and therefore they are to 
be intended within the equity and meaning thereof: otherwiſe 4 
FORMEDON IN DESCENDER would not lie of a copyhold, which 
none can have but tenaat in tail; and a remainder limited upon 
ſuch an eſtate hath been allowed, and therefore is no fee condi- 
tional; for neither upon a fee abſolute or conditional can a re- 
mainder in tail by any means depend, And as to that objection 
that a copyholder in fee cannot hald at the donor, but muſt hold 
of the lord, he ſaid, that he might well hold of the donor, as 
11. Co. Sir Henry Nevill's Caſe, 17. b. where we find that a manor Co. Lit. 58. b. 
was held hy copy of court roll, and had other copyholds under it ©'9+ Jx. 26% 
f ; and by the ſame reaſon tenant in tail of a copy- © Jap 
hold may hold of his donor, and he {hall hold over of his lord, 
And as to the objection which was made, that if an eſtate tail 
ſhould be allowed in copyholds, there wauld be a perpetuity main- 
tained: ſo as it could not be cut off, he ſaid, it might be cut off by Co. Lit. 69, b. 
a recovery in the court of the manor, as the VEAR- Books are ih 
23. Hen. 8. BROOK © Reco: ery in Debt,” 27. and 19. Hen: 6. pl. 64. 
and 26. Hen. 6, pl 6. and Plowd. 59. And he faid, he knew no 
reaſon but a copyhold might as well be intailed as titles of honour, . 
which concern the perſon of a man, or a villein, or liberty of fran- 
chiſe ; and if copyholds might not be intailed, it would deprive 
them of one of thoſe privileges which any man who hath an inhe- 
ritance ought to have, viz. where a gift is to him and the heirs fe- 
male of his body, if he hath a ſon, his daughters ſhall not inherit: 
and for that he vouched 37. Hen. 8. Done,” 61. and ſaid, there · 
were many precedents and authorities that copyholds might be in- 
tailed ; and cited Lite. = 16. / 76. Plowd., Manxell's Caſe, fol. 2. Ce, Lit. 56. b. 
15. Hen. 8. ** Tenant in Tail by of Court roll,“ 24. et anna 3. Marie, 
Dyer, 192. and the Old Book of Entries, 129. where are two prece- 
dents, the one in 3. Hen. 8, the other in 29, Hen. 8. 


(a) 2. Inſt, 34% 3. Co. 9.3. 3. Lev. Bmitations. Moor 110. Ld. 

326. Strange, 253. 258. Gilh, Ten. 164. 132. Strange, 3 53. 253, d. Raym. 28. 
69 Copy holds are within the ſtatute of 
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are 
pot within the HyTToN, HARVEY, and MYSELF, that this was not an eſtate tail 
> arenas by THE $TATUTE OF WESTMINSTER THE SECOND, & dons con- 


vice, tenure, 


evilom, or in- uſe of his wife for life being aſter iſſue had, ſhall give to her an 


tereſt of the 


land; and there- 
fore a joiaiure 
made vi copy- 
hold lands is no nant, there the general words of ſuch an act ſhall not extend to co- 


bar to dm r 


3 extendeth not to copyhold lands, becauſe it would be prejudicial to 


C 10. 
2. Init. 397. 


3 Co. 9. A. 


Ante, 24, 25. 
Fro. Jac. 305. 


60. Tag. . te 
_  poxeths chat che intent 


ſion, by the ſole operation of the ſtatute without allowance of the 


che lord, to hold to him and the heirs of his body, cannot hold of 


will unto him, and ſhall do the ſervices to him as lord. Yid: 
. diu. 4. pl. G. 4 Hen. 6. pl. 17. 41. Edw. 3- pl. 45. & 45 


eſtate; the ſtatute never intended to provide remedy for them not 


Michaelmas Term, 2: Car. 1. In C. B. 
But on the contrary it was argued by the three other juſtices, 


Aitionalibus, but a fee ſimple conditional at the common law, and 
then the plaintiff hath a good title ; and that the ſurrender to the 


eſtate for life, and is good as well againſt the donor as his ifſue: 
for when an act of parliament altereth the ſervice, cuſtom, tenure, 
antereſt of the land, or other thing in prejudice of the lord or te. 


pybolds (a]; as the ſtatute est. 2. c. 20. which giveth the clegi, 


the lord, and a breach of the cuſtom, that any ſtranger ſhould have 
antereſt in the lands holden by copy without the admittance and 
allowance of the lord. And the ſtatute of 27. Hen. 8. c. 10. of uſc;, 
toucheth not copyhold (5), becauſe the tranſmutation ef poſſeſ. 


lord, would tend to the Jord's prejudice. And, the ſtatutes of 
31. Hen;8. c. 1. and 32. Hen. 8. c. 32. whereby juintenants and te- 
wants in common are compellable to make partition, extend not to 
copyholds (c). And the ſtatute 32. Hen. 8. c. 28. which confirmeth 
leaſes for twenty-one years made by tenants in tail, or by the huſband 
and wife, of the lands of the wife, touch not copyhold lands (4), 
for that ſtatute warrants only the leaſing of ſuch lands as are 
antable by deed ; but ſuch are nat copyhold lands; for though 
by the lard's licence they may be demiſed by indenture, yet in their 
own nature they ate denuſable only by copy, and therefore out of the 
general purview of that ſtatute. And for the ſame reaſon the ſtatute 
32. Hen. B. c. 34. which giveth an entry to the grantee of a reverſion, 
upon the breach of a condition by the particular tenant, toucheth 
not copyhold. So here in this caſe we held, that the ſtatute 1/7. 2. 
ic. 4. of intails, did not extend to copyholds, becauſe it would be pre- 
judicial to the lords: for by this means the tenure Would be al- 
red ; for the donee in tail, without any ſpecial reſervation, ought 
to hold of the donor by the ſame ſervices that the donor holdeth 
Hyver; and he who comes in by ſurrender and the admittance of 


aim wbo ſurrendered; but ſhall hold of the lord, and is tenant at 


Srconnsv, We held, that in reſpect of the haſeneſs of ther 


their alienations: for the words of the ſtatute are, * Quod voluntus 
Aangtaris incharta ſua 5. expreſſa de cetero obſervetur ;” which 
t of the makers of the ſtatute was, that no 


(5) 4. Mod. 8 f. Cop. 7:9. Dougl. 516. 

(e) 3- Fac, Abr. 322. . 

4d) Co. Copy. 152. Co. Lit. 44. 6. Co 
37. * Ley, 7 7. BS ſh 4 : 


Aa) 3 Co. 8. 3. Moor, 228. Stra. 5 6. 
Ld. Ray. 1666. Gilb. 3 Salk. 297. 
Mod. 83-33. J. Bac, 32. . 
To. Li, 187. 3. note (2). * TP 


* . 
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ougl. 116. 
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— was or might be given by charter or deed : but copyholds | 8% 


are no ſuch hereditaments, and theretore not within the meaning 
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reditaments ſhould be entailed within this ſtatute, but ſuch as Rowvew 
MaLiTSTERS 


of that act; and for that were cited Litt. fol. 16, 21. Hen. 6. pl. 37. 
11. Hen. 4 pl. S. 2. Hen, 4. pl. 12, 1g. Rich, 2. Faux ade 


« ment,” 7. 14. Heu. 4. pl. 34. 7. Edw. 4. pl. 19. 21. Edw. 4. 


pl. 50. 4. Co. 21. 


And wE ALSO HELD, that copyholds could not be entailed, be- Copyholds can. 
cauſe copyholders at the time of making the ſaid ſtatute, and for — 294 
divers ycars after, were only tenants ag vill ot the lord, and the flatute d. donis 
lord might have ouſted them, and the) had no remedy unleſs in only ; cuſtom 


hancery. muſt e -2perate 
- 4 with the ſlatute. 


Co. Lit, 60. a. b. 3. Co, 8.  Carth, 12. e naler 3. Lev. 3a. 4. Mod. 86. 2, Atk. 101, 
3. Term Rep. 470. | 


TrirDLY, If copyholds might be intailed, then the perpetuity A fine cannot 
of ſuch eſtates muſt be maintained; for a fine cannot be levied of be levied of co» 
copyhold lands to bar the intail; nor can a recovery in value be — 
intended of ſuch an eſtate where warranty cannot be annexed to it: 
alſo many other miſchiefs would enſue thereupon, as well to the 3 = wn 
lord as to the copyholders themfelves ; for then the tenants could 8 Lit. 6a, 
not provide for their wives and children, nor make leaſes to others | 
for years to bind their iſſue with the lord's licence: and lords 
would loſe the wardſhip of their tenants in ſuch manors where by 
cuſtom they belong to them; and there wauld not be ſo often 


changes of tenants as before, whereby lords would loſe their fines. 


LasTLY, We held, that neither eſtate tail, nor eſtate tail after Neither an c 
poſſibility of iſſue extin (which hath a neceſſary dependence upon * nor an eſeate 
an eſtate tail), can by any particular cuſtom be allowed (a); for . , 
no eſtate tail was before THE STATUTE DE bois, but all inhe- man Hey 
ritances were either FER SIMPLE 4bſo{ute or conditional ; and the . * 
ſtatute being made 13. Edw. 1. which is within time of memory, co th. 6 b. 
no cuſtom can have commencement ſince then; for then a cuſtom Co. cop. f. 48. 
might begin within time of memory, which is repugnant to the 4, 138 358. 
rules of cuſtom : and in proof thereof were cited 34. Hen, 6. pl. 36. 637- 
4. Co. 87. 5. Co. 52. And in anſwer to the ck vouched, . — 5 
we ſaid, there were none which mentioned copyhold lands to he «id. 3, ” 
either within the words of the ſtatute DE Dots, or within the Cro. Eliz. 717, 


- 


equity thereof, beſides PLOWDEN, in, Manxell': Caſe : and that the 97: 
general current of opinion in all our books is, that an eſtate in f. 
copyhold lands, limited to a man and the heirs of his body, is a fee 1. 3 


| imple conditional at the common law; and ſo LiTTLETON, and Cath 22. 


the caſes there cited, ought to be intended: and agreeable hereunto Pod. 33. 
are the reſolutions in Loxp Cox k, 3. Rep. 7. Heydon's Caſe, and * 
5 Kr. 305. Whereupon it was adjudged for the plaiotiff, = 


5 Richard 


* 
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cn. Richard Hodges, Adminiſtrator of Thomas Hodges againf 
Thomas Moyſe and John Scriven. 


An a&tion for CTION UPON THE CASE. Whereas the plaintiff, in ſuch 
an eſcape from a court of pypowders held at Glouceſter 222 conſuetudinen 
anarreſt by pro- civitatis illius, brought an action of debt of two hundred pounds 
| . — againſt Milliam Hodges, and thereupon the ſaid Milliam Hodges, by 

peed not er due proceſs of the ſaid court, was arreſted, and under cuſtody of the 
by what autho. defendants, ſheriffs of Glouceſter, according to the cuſtom there, 
riey the inferior until he ſhall find bail; they permitted him to go at large, ſo a; 
— —_— he hath concealed himſelf, and not anſwered him his debt. Upon 
the fyle of the not guilty pleaded, and found for the plaintiff, it was now moved in 
court is but in- arrelt of judgment, that this action lies not. 


duc-ment to the . 
action. Fixsr, Becauſe it is not alledged that the court is there held at 


Cro. Jac. 184. Glouceſter by cuſtom or charter, and then it is clear they hold court 
23. 532+ without authority, and their proceſs idle, and the defendants nat 


2 C. 233. chargeable, 
Do. Ln. 203. $gcoxDLy, Becauſe a court of pypotoders hath no authori to 
r pleas but for contracts or batteries in markets and fair ra 


x: Lev, 35. not for debts : and to that purpoſe were cited 8. Co. 73. and 8. C. 
2. Lev. 1. 133. a. Turnor's Cajc. o 


8 TrrnDLy, In pleading a recovery in an inferior court, it ought 
wy — AY to ſhew by what authority the court is held, whether by patent or 
gt» preſcription ; for otherwiſe they had no authority, and the reco- 


very void. 


And ALL THE JuDGEs conceived, that the court being ſtiled 
*« a Court of Pypowders (which is a court incident to fairs and 
markets, and for cauſes only arifing within them), ſhall not be in- 
tended a court unleſs it be ſhewn to be held by charter or pre- 
ſcription ; and that the ſheriff, who is to take advantage thereby 
he being an officer of the court and arreſting the party), -ought to 
ewit: as ſtewards when they make any certificates out of inferior 
courts, ought to ſhew therein how the ſaid courts are holden, for 
they know beſt their own authority; and the omiſſion thereof is 
juſt cauſe to reverſe and annul all their proceedings : but other- 
wiſe it is in the caſe of a ſtranger, as here, where the ſtyle of the 
court is but an inducement to his action. | 


The 1 roll And theſe words, ſecundum conſuctudinem civitatis,”* being in the 
r ipparlance roll, THE CourT was of opinion, that the omiſſion of 
takes by the them jn the i ſſue roll, whereupon the trial was had, was but vitium 
Sarleste roll, clerici, and might be amended: for the imparlance roll is the prin- 
if it make no cipal and guide to the other; and that the addition thereof would 
alteration in the not alter either the ifſue or verdict. And accordingly it waz 


Ihe or the vero amended and adjudged for the plaintiff. Yide 13. Edw. 4. pl. 8. 


wp. 405. 425. Dougl. 115, 136, 377. 730. t Term Rep, 782. 1. Term Rep. 349. 749. 


Balda 
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A : | Car 6, 
again Baldry againſt Packard. 
Trinity Term, 2. Car. 1. Rall 617. 
OHIBITION. Whereas the plaintiff ſued him before the On <oſtstaxed 
in ſuch P — 5 4 of the biſhop of Norwich for defamation, in which — — 
etudinem ſait he had ſentence, and fix pounds aſſeſſed for coſts; and the de- ty appe- l, 


reof is 
other- 
of the 


pounds fendant appealed from the ſaid ſentence to the court of arches : and then a pars 
dges, by that all this was depending in 1622, and by the general pardon, _ _ out, 
y of the 21. Jac. 1. the — of the defamatory words was pardoned, 9 
a there, which was pleaded in the court of the arches, and that notwith- d annolled 
ge, fo a; ſtanding they proceeded in the appeal, where the firſt ſentence was with colts to the 
Upon — - and in that ſuit ſixteen pounds aſſeſſed for coſts to the aprellant, the 
ovedin appellant, where by law they ought nat to have proceeded, nor 9 — 
given any coſts, A prohibition was prayed; and it was there- , "04m, 
upon demurred. by the pardon, 
1 And after argument at the bar, debated and reſolved by THz gc | 
wid 9s Cour, that here was no cauſe of prohibition : for although the „ * * 
I pardon hath diſcharged the offence of the deiamation quead any 
puniſhment, to be inflifted by way of penalty or otherwiſe, yet in Cro. Jac. 1249. 
ority to reſpect of the coſts in the firſt ſuit, which be not diſcharged by the — tat 243. 
rs, and pardon (being aſſeſſed before the day to which the pardon relates, 2. Rol. Rep. 
18. C. as it is agreed in Hall's Caſe (a), if they be not duly afleſled, the 178. 
Court may well proceed in the appeal to diſcharge the party of 1 1 
them; and if they reverſe the 2 ſo as it appears the 5 1 
t ought coſts were unduly taxed, and the party pnjuſtly vexed, they may * 
tent or well in the appeal aſſeſs coſts ; for the, pardon doth not extend to 
> Teco- ſtop the ſuit commenced in the appeal; nor by reaſon of the par- 
don had they cauſe to ſurceaſe that ſuit : and although the coſts 
in the appeal be aſſeſſed after the pardon, yet they are well aſſeſſed, 
z ſtiled the cauſe of thoſe coſts not being taken away by the pardon. 
Irs and Whereupon conſultation was awarded; but HuTTox, Juſtice, 
be in- doubted hereof: for the pardon diſcharging the offence (which is 
or pre- the principal), he conceived they ought not to have proceeded ſot 
hereby the coſts. 8 
ught to 
nferior (a) 5. Co. f t. b. f | 
n, for Gee, Biſhop of Chicheſter, againſt Freedland. Cart ye 


Eaſter Term, 1. Car. 1. Roll 607. 


R EPLEVIN upon a diſtreſs taken in Alingland Park. 17 5 de- 2 ee 
in ſee 


murrer the caſe was, The bi/hop of Chichefter was ſeiſe 


of the laid park, jure epiſcopatus, and had the office of parkerſhip, oy 8 
in the which the diſhop granted to the ſaid Freedland for life, and allo fees only an- 
Bon of granted to him for the execution thereof an annual rent of 41. 6s. 8d. nexed, if con- 
vitium wna cum hiberatura of 1 38. Ad. by the year, together with paſturage for 22 v. 
e prin- two horſes in the ſaid park yearly, and the windfalls in the park, r i, 3 
would with clauſe of diſtreſs for the ſaid rent of 31. 6s. 8d. and the livery in 32. H. . 
it was of 133. 4d. in all the poſſeſſions of the biſhoprick in the ſaid county, : nor re- 


18, which was confirmed by the dean and chapter: and for 3 trained by 


ment of the ſaid rent of 31. 6s. 8d. the defendant took the diſtreſs; 1, Far 44 

and avers the office and the fee of 31. 6s. 8d. to be ancient, but doth tut he can 

not make any ſuch averment for the reſidue. br grant a new o- 
; fice, nor add 


13322 except they ein: ; nor can they grant er i any manner not wa'ranted 
; x wr" 6 . Bri 26, 71. 3 C . 2. Pollexf. 1 . 
e Jac, 173, Co, Lit, 44. NT Ne D. de . 34+ 4. Mod. 16 


Baldi 


? 


3. 
3+ Com: Dig. 
231, 
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Ge The plaintiff in bar of the avowry confeſſeth the grant, and 
_ <p . rom the 1. Eliz. c. 19.; and that the ſaid 8 for two 
wWtenb. horſes never was granted before; and that the biſhop who made 
Poſt. 557. the grant 1 died, &c. and the plaintiff was elected biſhop, 
— — 5% Whereupon it was demurred. 
N The ſole queſtion was, Whether this grant of the office, with 
4. Mod. 16. the ancient fee of 31. 66. 8d. confirmed by the dean and chapter, be 
Carth. 213. good to bind the ſucceſſor, notwithſtanding the 1. EU z. c. 19. or 
3-Burr. 2:9. void only for the things added in the grant; or if the addition of 


n _ on things ſhall make all the grant void againſt the ſuc. 


— 


After argument at the bar, it was argued at the bench, and held 
by HvuTTox and YELVERTON, Juſtices, that the grant was good 
for the affice and the ancient fee of zl. 6s, 8d. being in a ſeveral 
grant by itſelf, and not conjoined or mixed with the other grants, 
and then the one may he good and the other void; but if the grant 
had been of the fee of 51. where the other fee was only 31. bs. Sd. 
becauſe it is entire in the grant, it would have been void for all: 
but here the grant for the rent is one by itſelf, and the grant of the 
paſturage is another, and diſtin by itſelf, and the one doth not 
open upon the other; ſo it may be good for one and void for the 
other: and although the grant for the paſturage is void againſt the 
ſucceſſor, yet the rent may be good. 


And*'HvTTON ſaid, that if the biſho had granted the office and 
rent for him and his ſucceſſors, and ha _ the paſturage only 
during the time that he ſhould continue biſhop, and ſo had diſtin- 


| 23 yo them in his grant, there had been no queſtion, but both 


been good: and as he by his expreſs limitation might have 
limited them, and they ſhould have been good; fo the law {hall 
make conſtruction that the one 13 good againſt the biſhop himſzlt, 
the other againſt the biſhop and his ſucceſſor: and the one being 
ill and void againſt the ſucceſſor, ſhall not deſtroy that which is 
good; for utile per inutile non vitiatur : and although the office itſelt 
is not within the words of the 1. Eliz. c. 19. yet it is within the 
equity thereof, The offices of parkerſhip and ſtewardſhip, and 
other offices which are of neceſſary uſe for the hiſhop, are admitted 
and allowed to be grantable, although they be new offices and neu 
fees, if they be teaſonahle (and of + neceſſity of them, and of the 
reaſonableneſs of the fees, the Court ſhall adjudge): and therefore 
in Hilary 10. Fac. 1. Rot, 758. in C. B. in the caſe of E 03 
Ely (a), where the biſhop of Ey, the 2oth April 1. Eliz. (which 
"Was S after the ſtatute), granted the office of the 1 ot 
his houſe and garden, with the fee of 31. per annum, to another for 
His life, which was afterwards confirmed by the dean and chapter. 
thaugh there were not before any ſuch office, yet being a necel- 
| es. ng the fee reaſonable, it was adjudged againſt the 
veceffor, and not reſtrained by the 1, Elix. c. 19. And although it 
Hath been objected, that the livery or fee of 138. 4d. and the wind. 
falls be not averred to be ancient, yet Hur ron conceived it ſhall 
be intended they were ancient, when the contrary is not averredi 


48) Ley, 9%. Myer, $3. 2. Brown), 137, Bom. 243, 
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but the paiturage» And the avowant diſtraining only for the 
L 6s. 8d. needed not to aver any other to be ancient than the rent 
which was in queſtion: and if one grant had been of that office and 
ancient fee of 31. 6s. 8d. another grant pro meliore exercitione ejuſderit 
Aci (and for pin better maintenance) of the livery, 138. 4d. and 
the paſturage and Windfalls Theſe bei 
the firſt ſhould „ being diſtinct 
ſhould be void ; ſo by conſtruction of the law it ſhall be taken 
here as ſeveral grants, rather than the grant ſhall be deſtroyed 


by ſuch ſeveral 


But YELVERTON agreed; that if he had granted the office for 
life, and had further granted for the executing thereof theie fees 
following, viz. the rent of Fs 6s. 8d. the livery or 138. 4d. the paſ- 
turage and windfalls ; and ſo pt together the ancient rent and 
new addition, the grant ſhould be void in all, becauſe they be all 
in one ſentence : but here being in ſeveral ſentences, the one not 
depending upon the other, it may be good for the one, and void 
for the other againſt the ſucceſſor. Whereupon they concluded 
judgment ought to be given for the avowant. 


But it was argued by Harvey and MYSELF, that judgment 
ought to be given for the plaintiff : for it is agreed on all parts that 
the 1. Elix. c. 19. was made for the benefit of the ſucceſſor, that his 
poſſeſſions might not be charged to impoveriſh him; wherefore 
all eſtates and grants which are to the prejudice of the ſucceſſors 
are void. And true it is, that grants ot ancient offices, with their 
ancient fees, which are confirmed by the dean and chapter, are 
made good by the intention and equity of the ſtatute : and that 
they ſhall have officers reaſonable, with reaſonable fees, although 
they be not warranted by the words of the ſtatute, it being within 
the purview, intent, and meaning thereof, as 10 Co. 61. The Bi/hep 
of Sarum's Caſe; which is the reaſon that a grant of rent or annuity 
pro conſilio impendendo is reſtrained by the intent of the ſtatute, al- 
though it be not within the words, becauſe the ſucceffor is thereby 
impoveriſhed and prejudiced, as by the books of 22. Elix. Dyer, 370. 
10. Co. bo. The Biſbap of Saliſbury's Caſe, the Caſe of Bolton there cited, 
and 5. Co. 15.; and that grants of ancient offices are taken to be 
within the intent of the ſtatute, and are to be allowed, appears, be- 
cauſe in another ſtatute, made the ſame parliament of 1, E. c. 4. 
ancient offices are coupled with leaſes reſerving the ancient rent 
made by the biſhop. But although grants of ancient offices may 


he other part to be new ow 
againſt 
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be allowed for neceſſity, yet they ought not to be with a new addi- 


tion of a new charge upon the ſucceſſor to impoveriſh him; and 
therefore it ought to be granted as uſvally it had been, and not 
otherwiſe: for it is at his peril who takes ſuch a grant, that he 
doth not take a new addition or alteration ; and therefore if an 
office uſually granted for one life be granted for two lives, of if it 
be granted for life, reverſion for life, and confirmed by the dean 
and chapter, it is void againſt the ſucceſſor, as well for the firſt life 

a as 


Poſt, 255 


nts, Poſt. "oY 280. 
y itſelf, and the other Dyer, 379- 


Eo. Lit. 44. b. 
6. Co. 37+ 


clauſe of diſtreſs, with the rent of 41. 6s. 
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as for the ſecond (a), becauſe it is not granted according to the 


uſual courſe: and although one of the tenants holds it during the 


lite of the biſhop who granted it, yet not being good at the time gf 
the grant, the ſubſequent a& ſhall not help it ; fo this addition of 
the new charge makes the grant void, as in the Lord Monty: y's Cas, 
5. Co. 4. Leaſe for years of land uſually demiſed, and of other land 
not demifſed before, reſerving the ancient tent for the land former 
leaſed, and twelvepence for the land not uſrally let, which was the 
full value ; yet it was reſolved that the leaſe was not good, by reaſon 
of that addition. And —_— it hath been ſaid that the livery 
and paſturage are diſtin clauſes, from the firſt grant of the rent, 
and not depending upon nor conjoined with it, ſo that the rent 
may ſtand, and for the other it ſhall be void; it was anſwered, that 
It appears fully they be one entire grant, and not ſeveral : for the 
rent is granted una cum liberatura, or thirteen ſhillings fourpence, et una 
cum paſturagia; which is a copulative, and one ſentence. Sz 
the Tear-Books 8. Hen. 7. 4. and 38. Hen. 6. 34. in the Abbeſs of 
Syon's Caſe. And for the 138. 4d. or m_ it is conjoined in one 

ſo as they be but one 
grant, and upon one conſideration; but if they had been in ano- 
ther clauſe, or that for another conſideration, he had granted the 
faid livery of 138. 4d. and paſturage, then the grant might ſtand for 
the one, and be void for the other. And where it hath been ob- 
jected that the livery and windfalls, although they have not been 
ſufficiently averred to be the ancient fees, yet may well be ſo intend- 
ed; foraſmuch as the contrary is notſhewn on the other fide. It va 
anſwered, that the avowant (becauſe he is to make his title) ought 
to aver the ſeveral things granted to be ancient fees to the office, 
otherwiſe the averring that the one is ancient doth imply that the 
other is not ancient; for a plea ſhall be taken moſt ſtrong againſt 
him who pleadeth it: and in proof thereof /ce Plowd. 46. & 103. 
1. Co. 46. and 5. Cs. . Brudenel's Caſe : and it ſufficeth the plaintiff 
to alledge that any of them is a new addition; and he m_ not 
to alledge the reſidue to be new, for then peradventure it would be 
double. Alſo, for the principal point in the cafe, the additions 


trench to the prejudice of the ſucceffors ; and this ſtatute hath been 


always conſtrued to redreſs the miſchief which was at the common 
law, upon grants confirmed by dean and chapters in charge, or-to 
the prejudice of the ſucceſſor, and to make them void ; as _ 
C. 2. & 3. and in Scambler v. Mats (C], where two offices of 
eward or under- ſteward of a manor, uſually granted ſeverally, 
with ſeveral fees, were held void for both. Alſo to both offices 
the ancient fees are appendant, and parcel of them, and ſhall 
by grant of the office cum pertinenti:s : but thoſe fees newly added 
cannot be ſaid appertaining, nor parcel, to be recovered by aſſiſe, a 
Webb's Caſe (c), and the Book of Aſize (d) proves: therefore the 
grant, being of more than was anciently granted, was void. And 
to expound this grant of the office with new fees to be good for all 
during the time that the grantor is biſhop, and to be afterwards 
good in part and void in part againſt the ſucceſſor, and ſo to mak 


() Lamb's Caſe, (e) 8. Co. 49. b. 
(5) Cro, Elz. 636. (4) 39. Aﬀſize, 4. 
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$ations of grants, is againſt the expoſition of grants, and againſt 1 

all former conſtructions and interpretations. of this ſtatute; and pve. 

therefore they conceived, that this grant was void in all ab initie 
voad the ſucceffor, and the plaintiff ought to have judgment.— 

Court divided (a). 


(a) Bridg. 32. Ley. 71. 


Robert and William Eyres again the Executrix of 644 h 
Chriſtopher Eyres. 
In Chancery. | | | 
N a ſuit in chancery this Caſe was made and referred to THE mor ing 


MasTeR OF THE RoLLs, DoDERIDGE, JoxEs, and MYSELF, oe, 
Fuſtices, and to Six Joun Warp and DocTor LEE, Maſters of be Will give his 
the Chancery and Civilians, | brothers any 

Chriſtopher Eyres the teſtator, 15. Jac. 1. made his will in 8 
writing, and thereby deviſed legacies to charitable uſes, and to n nting;* 
the plaintiffs Robert and William Eyres, his brothers; to the one, this does not 
two hundred pounds; and to the other, one thouſand pounds; revoke a former 
and divers other legacies to his other kindred; and made his wite —=— 1 
executrix, ſaving that he appointed his ſaid two brothers to be leg 
conjoined with her, as executors in truſt for his wife, for per- No. Jas. 115. 
formance of his will. Afterwards, 22. Fac. 1. being fick, and 2 mY 
ſending for Mr. Damport, parſott of the pariſh, and for Ar Stege, 1. Roll. Abs. 

a reader of the Temple, they came, and demanded of him, What 615. 

friend he thought beſt to be his executor, to take care of his fu- Moor, 874. 
neral and ſee his will performed? and, Whether he truſted any — hg 
perſon more than his wife? He anſwered, that his wife was the , 3.4. + 
fitteſt perſon, and therefore ſhould be his ſole executrix. Being 3. com. Big t 
then moved by Mr. Stone to give legacies to his father, brethren, Powe} on De- 
and kindred, he anſwered he would not give or leave them any ve 533. 
thing, but he bequeathed to Lionel! Atwood, his godſon, twenty or — 
thirty ſhillings; and being thereupon requeſted by his wife to give Dovgl. 31. 39. 
him a greater legacy, he anſwered her, Thou knowe/? not what thou 241. 716. 717; 
e deeſt ; do not wrong thyſelf ; thirty ſhillings is money in a poor body's | 
* puſe :*' and for others he left them to his wife's diſcretion or diſ- 

poſition: and the teſtator did ſpeak theſe words, or the like in 

effect, ( animo teſtandi et ultimam voluntatem declarandi.” All this 

was ſet down in a codicil, and the firſt will and that codicil proved 

in commun forms (5). | 


Whether this codicil were a revocation of the firſt will for the 
legacies given to his two brothers, now plaintiffs ? was the queſtion. 


After divers arguments, as well by the civilians as common 
lawyers, IT WAS RESOLVED by them all, and ſo certified under 
their hands, that they conceived it was not a revocation of the ſaid 
legacies, but they did not certify their reaſons. The principal rea- 

( See flat. Frauds, 29. Car. 2. c 3. witneſſes ; and enafts, that no deviſe of 
ſ. 5. which requires that a will ſhall be lands ſhall be revoked but by writing; or 
figned by the deviſor, or by ſome perſon in any will of perſonal eſtate, by word of 
his preſence and by his expreſs directions, mouth, unleſs i; is reduced into writing in 
and atteſted and ſubſcribed, in the preſence the teſtater's life-time, and executed as the 
of the deviſor, by three or four credible act directs. 

| ſons 


— 
— 


e 
— — 
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R.&W.Erzzs ſon; of their ſaid reſolution were, Becauſe there was an abſolute 

_ and formal will made in his health, and there being no ſpeech 

ral of made by him of his former will, nor of the legacies thereby deviſed 

C.Evxzs, to his father, brothers, and kindred, nor that he ſeemed to te- 

member his former will. That an anſwer to a doubtful queſtion 

ſhall not take away the legacies deviſed before; for non conſtat what 

his intent was in uſing thoſe words, for it may be his meaning wa 

not to give more than he had given before, or that he would not 

give more at that time by that will; and non conſtat that he heard 

all the words when he was moved to give to his father, brethreq, 

and kindred ; and he anſwering, ** I will not give them any thing,” 

non conſtat what he intended by thoſe words : and therefore upon 

fuch doubtful ſpeeches to nullify a will adviſedly made without 

clear or perſpicuous revocation, or words which tantamount, ſhall 

not be permitted. Alſo the civilians affirmed, that there is an ex- 

preſs canon, there cannot be a revocation of legacies among} 

children without preciſe mentioning the firſt will and legacies 

22 thereby to the children; and they ſaid, the law is taken to 

ſo when he hath not any children, and deviſeth legacies to his 

brothers, and there doth not. appear any cauſe of — to 

provoke him to revoke his will, nor do his words import any ſuch 

intention.—80 upon theſe opinions THE LoD KEEPER, being 

f aſſiſted with TR Mas TER oF THE RoLLs and the ſaid TEE 

Jus tries, decreed the ſaid legacies to the brothers, the ſaid codicil 
not having made any revocation of them. 


* —— 
— — 22 — — 
r — 4 


” 
— we Aon Cann Ces 
— — _ 


— 


— 2 — 


"x OXY Py . 
* * b 
Colter nr nt TT — 
— * — * * 2 * = 1 a. 
. To EEE hr Ire 


1 
— 


77 ˙ . . is ri anions 
—— — — — 


F ———— - 
— — 
— — — 


8 1 


Caxw, C. J. UreN Friday, being the tenth day of November, Six Rax- 
2 vorn CREW, Chief Fuſtice of the king's bench, was diſ- 
Poſt 65. 375. charged of that place by writ under the great ſeal, for ſome cauſe 
of diſpleaſure conceived againſt him, but for what was not gene- 
rally known (a). 
(a) Hue ſays, he was diſcharged as unfit - purpoſes of, the court, 6. Vol. Hiſt, Eog, 
for, and not ſufficiently obſequious to the p. 166. 


Powell and Wife againf Plunket. 
In the Exchegaer Chamber. | 


In an aQien for FRROR in the exchequer chamber of a judgment in the kings 
ſaying . 4. fole L- bench, in an action by Plunket for theſe words ſpoken by the 
2 _ 3 wife: © Mr. Plunket did ſteal my plate out of my chamber.“ The 
not juſtify that defendants pleaded that they were poſſeſſed of ſuch plate, which 
he ſpoke the was ſtolen out of their chamber, and ſhe, ſuſpecting the plaintiff 
words ona to have ſtolen it, ſpake thoſe worlds and it was demurred there- 
u“ upon, and adjudged for the plaintiff A 3 
Gro. Jac. 600. This error was aſſigned, That the declaration was not good 
2. Elpin. Dis. for a feme covert cannot have plate, but it is the plate of her huf- 


Cai 10. 


_ Rep. band; fo the words are inſenſible and not actionable. 
mr But it was reſ6lved by ALL THE JUsTICEs AND BARONS, that 


the action well lies; for although ſhe may not have plate, yaus 
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common ſpeech well known that the wife accounts her huſ- Pcwert and 
and's goods her goods, and ſo what ſhe intended by thoſe words 5 — fi 
a great ſlander, and the juſtification clearly ill; for ſuſpicion is plex AT. 
o good cauſe to juſtify the ſpeaking ſuch words. Whereupon | 


e judgment was affirmed. p 


Morris aguinſt Fletcher. Cazr 11 
In the Exchequer Chamber. | 


RROR of a judgment in the king's bench in an aſſumpſit, A promiſe, in 
where the plaintiff alledged, that in conſideration he would <onfideration of 
marry the defendant's daughter, the defendant would pay for the = — 
edding apparel ; and the plaintiff alledged, that he married the bnd, « d. 
defendant's daughter, and provided for her two gowns and two « ding apparel,” 


detticoats ; and that the defendant, /rcet ſiepiũs, Sc. means apparel 
ſuitable to her 


The defendant demurred upon the declaration; and judgment qigniry during 
yas given for the plaintiff. | 2 2 2 


The errors aſſigned were, FixsT, That he ought to pay only not the clothes 
or one wedding gown and petticoat which ſhe uſed upon her mar- merely in which 
iage-day, and not for more; and intire damages being given, the the 7 
judgment was erroneous, —But ALL THE JUSTICES AND BARONS Tammy OW» 
onceived, that wedding apparel is to be taken, according to the 5 
ominon parlance, for apparel to be uſed upon the wedding-day . om. Pit. 
and time of feaſting, which is commonly for ſome days after, ac- 
ording to the dignity of the perſons ; and therefore the declara- 

ion was held good, ànd the damages well aſſeſſed. | 


Taz Second ErRon afligyed was, That thedefendant appeared It cannot 
by John Green, his attorney, in oftabis Hilarii, anno 22. Jacobi regis, figned for 
vhereas the ſaid fon Green was dead before the day which was rer, that the 
alledged to be confeſſed by pleading in nullo | Lac pr — A = 
allocatur ; for it is an error affigned againſt the record: and al- before the day of 
though it was ſaid there ought to have been a ſpecial demurrer for appearance. 
that cauſe, | wa jt was held, that the in nullo eſt erratum alledged Cro.Jac. 11.359, 
againſt the demurrer extends to the three exrors aſſigued in the 52 684. 
writ of error. da F — _m_— 
Tux Tuixn Exkox was, That the writ of inquiry of da- 8 
mages was awarded returnable die Lune poſt quinden. HILAR11 primo chamber wi 
CAROLI, and the ſheriff returned the inquiſition taken before him not take cog- 
27. die N which was after the day of the return of the izance of an 
writ, and ſo without authority.—But foraſmuch as it was not aſ- ha _—_ 
ſigned upon the record, although in truth it was ſo, THE CourT n be ra * 
would not take cognizance thereof; and it may be, that die Lune error. 
poſt quinden. HIL Ak II was the 28. or 29. day of JANUARY, and 1. Roll. Ab. gag. 
then the 1 is well taken, and fo it ſhall be intended; 1. Sid. 301. 
and if not, Court ſhall not take notice thereof, unleſs it had Yelv. 35. 


been afſigned. W bereupon the judgment was affirmed. ty 


| I. Ray. 354. Stra. 197. 5. Com. Dig. 522. 

Edward Davie againſt John Hawkins. se 13. 
PRES? In the Exchequer Chamber. * „ 
ASS of his cloſe breaking, and depaſturing with his In pleading pre- 
cattle, The defendant juſtifies, For that one William Birch- ſeription, it the 
more was ſeiſed in fee of a meſſuage and tenement in D. and he 28 
n Rv. If this is amendable } 


; CRO, AR. 0 
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Devin and all thoſe whoſe eſtate, &c. the ſaid Edward Davie had in the 
* 4 ſaid renement, had uſed common, and ſo miſtakes Edward Davi: 
for William Birchmore; and that the ſaid William Birchmore let 

Ante, 25. thoſe tenements to the defendant, who put in his cattle upon the 
* 1. common. . Y 


Seidl. The plaintiff replies and traverſeth, ansque Hoc, That the 
1. Lev. 190. ſaid WILLIAM BIRCHMORE, et omnes illi quorum ſtatum preditty 
Cow p. 425 EDWARDUS habuit in tenementis, Sc. and ſo miſtakes Edward for 
Dongl. 114. William; and thereupon iſſue joined in the ſame manner, and the 
3- Term Rep. verdict found, That the faid WILLI AU BIiRCHMORE, et omnes ill 
257. worum tatum idem E DW ARDUs habuit, non habuerunt communiam prout, 


and judgment was given for the plaintiff, 


Error thereof was brought in the exchequer chamber, and thi 
matter aſſigned, That it is a vain preſcription, and none ought to pre- 
ſcribe in the party in whoſe right common is claimed in him or 

dis anceſtors, &c. And to alledge a que eſtate in the party is idle 
and repugnant, and the verdict finding it is void in itſelf ; and ſo 
the —— given thereupon is erroneous. 


But it was moved, that it was but a miſprifion of the clerk, and 
the defendant may not take advantage of his own inſufficiency in 
his plea, and prayed that it might be amended according to the 
Caſe of Sir Anthony Cook, Dyer, 260. 11. Hen. 7. 2. 


Six JohN WALTER, Chief Baron, YELVERTON, MYSELF, and 
OrTHExs, conceived it could not be amended, becauſe it is in matter 
of ſubſtance in all the proceedings, and in the verdict, &c. But 
HuTTox and OTHERs doubted thereof; whereupon the defendant 
in the writ of error, for his expedition, and that he might proceed 
de novo, moved by Mr. TVTok, his counſel, that it ſhould be n. 
yerſed ; and fo, without further argument, it was reverſed. 


Cart . 25 Player againſt Warn and Dews, 
| In the Exchequer Chamber. | 


In trever againſt A CTION of trover and converſion of two thouſand laads of 
—_— 1 > coals. Upon not guilty pleaded, the defendants were found 
Get ndants/ fe- guilty ſeverally for ſeveral loads of coals, and were found ſeveral, 
verally guilty not guilty for the reſidue, and judgment accordingly, and intin 
as to part of * coſts, and one Ydeo in miſericordid againſt the defendants, and one 
_ — ides in miſericordid againſt the plaintiff, pro falſo clamore. 

— rol And thereupon a writ of error was brought” in the exchequer 


Poſt. 178. chamber, and the error aſſigned, Becauſe the judgment was againſt 
v. Roll. Ab. 75. both the defendants for the ſeveral damages ſeverally: for it vu 
2-Roll, Ab.684. alledged, that ſeveral damages ought not to have been aſſeſſed, but 
Jones, 242- there being ajoint trover and converſion laid to their charge, they 
- wo +44 94. ought to have been both found guilty, and they ought not to haue 
Cro. Eliz. 860. been divided in the verdict and in the aſſeſſing of damages; and 
2. Bac. Ab. 9. if they might be ſevered, yet the plaintiff ought to have but thc 
Sit. damages given againſt one of them, as it is in Sir John Heydms 
3 bis. Caſe, 11. Co. 5. J. 44. Edw. 3. 7. | 

— + Dovgl.377-730. But ALL THE JusTICEs AND BARONS agreed, that the plaintif 
| 2. Term Rep. ſhquld have ſeveral damages; for being found ſeverally guilty af 


* ſeveral parcels converted, he ſhall have judgment according 
— And it is not like Sir John Heydon's Caſe, where there was but = 
35 | j 


\ 
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the int and ſole treſpaſs of — and fo found; and there, al- P 
Vie hough the damages were ſeverally aſſeſſed. yet the plaintiff ought 0 WF. 
let take his judgment for damages but of one: but when the treſ= Us. 


afs is ſeveral, and ſo found, as in this Caſe, v,. the one at the W 
ne time, and the other at another, although jt be contrary to the cro. 2323 
ppoſal of the writ, yet being found by verdict, it ſhall not abate Cro. Tz. ko. 
ie writ, and the plaintiff ſhall recover according to the verdict, 

it is ſaid there in Heydon's Caſe : fo here this being ſeverally 

pund, and the converſion by them ſeverally of ſeveral things, the 

amages are well aſſeſſed ſeverally, and he ſhall have judgment 

gainſt them ſeverally for damages according to the verdict. And 

was ſaid that there were divers precedents in the king's bench 

id common pleas to that purpoſe. 


his 

re- Tux SEcoNnD ERROR aſſigned was, That there ought to have There ſhall be 
or en ſeveral judgments de ides in miſericordid againſt the defendants, only one judg- 
dle nd being otherwiſe it is error. But againſt that 11 was ALS0 Mt. — ae 
1 £50LVED, that there ſhall be one judgment only of miſericordia (a), defendants a 


though the defendants be ſeverally tound Suilty and fo are the ſev-rally ſound 
recedents. Whereupon the judgment was affirmed. Vide 44. Edw. 3. guilty. 


' & 9. Hen. 6. 12. Aſſes, 76. n 
11. Co. 43. 4. 


(a) See 16. &. 17. Car. 2. c. 8. & 5. & 6. Will. 3 C. 12. Poſt. 178. note (a), 


Sir John Bennet againſt Doctor Eaſedale. CASE 14+ 


AN ASSISE being brought by Sir John Bennet for the office of 

chancellor of the archbiſhop of 22, the defendant endea- — — 
oured to obtain an injunction out of the ſtar chamber to ſtay ſpiritual court 
is the ſaid Sir John Bennet's ſuit, he having lately by ſentence and of fine, impri- 
ecree there (for bribery and other miſdemeanors in his office of — 
dge of the prerogative court) been fined twenty thouſand pounds, biber 3 
nd cenſured to be impriſoned, and made incapable of any office office of chan- 
f judicature ; by reaſon whereof, being diſabled to hold the office cellor of a pro- 
queſtion, the defendant obtained it, and pretending this aſſiſe pres 4 
as brought by Sir John Bennet that he might enjoy the ſaid office —— 
dntrary to the decree, he therefore prayed to ſtay his proceedings. tence but the 

conſequent diſabilities. 

Sir John Benner, thereupon, having day given him to ſhew cauſe g. Co. 51. 
by an injunction ſhould not be granted, ſhewed then a pardon Cre. Jac 335- 
om the late king after the ſaid ſentence, wherein was recited all *: BY! 182. 


nt e bribery and offences contained in the ſaid decree, and all ago Fug 
: , Pe- Cro, Eli 
— lties and puniſhments by reaſon thereof, and all diſabilities and — — 18 
* e and * concerning the ſaid ſentence, except the 2. Hawk. P. C. 
e of twent | | 633- 
0 — 


The court of ſtar· chamber thereupon requeſted Six Joun WAL - 
ER, Chief Baron, and Six Faavcnk aer, third Julie of the 
— Pleas, to call to them all the juſtices and barons, and to 
8 . er of the ſajd decree and pardon, and to certify their opi- 
* whether it were fit to permit the proceedings in the aſſiſe or 

and all the juſtices and barons being aſſembled at Serjeants- 


+ the ſentence and on read be 
gued by cqunſel on boch a „ 


— 15 was reſolved by THE JusTIcgs anD Barons, that this 


ath taken away all force of the ſentence in the ſtar chamber, 
E 2 except 
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Sin J-BunntT except for the fine of twenty thouſand pounds, and all inabilities 
. % re diſcharged thereb , and that the ſentence never took from hi 

Da.EaSzPALL. * m 
the office, but the execution thereof, nor gave authority to place 

others: but if the arehbiſhop, before the pardon and after the ſen- 
Poſt, 65. tence, had appointed him to execute his office, and he durſt not do 
Co. Lit. 233-b. jt, then peradventure the ſaid archhiſhap, for his non-attendance, 
9- Co. 50. might have ſeized the ſaid office, and have granted it to another; 
but the ſentence by itſelf cannot take away the office, which is a 

freehold ; and the pardon having taken away all the offences, they 

therefore conceived it convenient to permit him to proceed with 


his aſſiſe, and, if dqubtful, it may be found ſpegially, and ſo - 


cezve a judicial hearing. 


Cas 75. | Memorandum. 


The death of AFTER the death of Six Heyry HoBART, knight and baronet, 
— CY: Chief Juſtice of the common pleas, Sik RicuhAR D HuTTox 
nor fat as Prime Judge all Hilary Term following, and in both the 
Ricxanpsow, Terms of Eaſter and Trinity until the laſt day of Michaelmas Term, 
viz. 28. November, 2. Car. 1. when Six Thomas RicHaRDsox 
was made-Chief Juſtice of the ſaid court, and all the writs which 
iſſued the ſaid Michaelmas Term, from guindena Sancli Martini to 
the end thereof, did hear tee as well under the name of the ſaid 


S1R RICHARD HUTTON as of the ſaid THOMAS RICHARDs0N, 


Hilary Term, | 5 
2. Car. 1. In the Common Pleas. 


Sir Thomas Richardſon, Kut. Chief Juſtice. 
Sir Richard Hutton, Knt. 

Sir Francis Harvey, Kut. : 
Sir George Croke, Nut. * 
Sir Henry Yelverton, ut. 


Sir Robert Heath, Knut. Attorney General. 
Hir Richard Sheldon, Kut. Sohcitor General. 


— —— 
Hearn againſt Allen. 
Trinity Term, 22. Jac. 1. and Hilary Term, 1. Car. 1. Roll 1876. 


FJECT MENT of two acres of meadow in Mingbam, of the de- A deviſe of a 
miſe of Anne Keene, upon the 26. March, 22. Tac. 1. for ſeven houſe * cum 


years from the Purification before the ejectment. A 


Upon not guilty pleaded, a ſpecial verdict was found, that one at a diſtance, 
Richard Keene was ſeiſed in fee of a meſſuage and of two acres of though occu- 
land in Chipping Norton, and of the ſaid two acres of meadow in Pied with the 
Kingham, and uſed and occupied the ſaid two acres of meadow, Sod 29 
being four miles diſtant from the ſaid houſe, together with his Poſt. 169. 308. 
lands and tenements in Chipping Norton, and held them all in /oc- Hutton, B ;. 
cage; and being ſo ſeiſed, upon the 20. May, 30. Eliz. by his will Bend. 128. 
in writing deviſed the ſaid houſe, ** cum omnibus et ſingulis perti- Moor, 222, 
« nentits ad inde wel aliquo modo ſpectautibus THOME KEENE, filio EO 
« ſur, et heredibus ſuis IN PERPETUUM)} et pro defectu hæredum pre- 1. oO” 
« diffi THOME KEENE, to Anne Keene, daughter of the ſaid Richard Cro, Jac. n2r. 
„ Keene, and to her heirs for ever; and for default of the heirs 174. 
« of the ſaid ANNE KEENE, tunc prædietum meſſuagium cum perti- Oo. Lit. S. $6. 
© nentiis JOHANNT KEENE, conſanguines ſuo, et heredibus ſuis 1N , 
« PERPETUUM.” And the ſaid Richard Keene by the faid will de- 443. 
viſed nes terras ſuas, e®omnia bona ſua mobilia et immobilia, to 2. Peere Wms, 
Elizabeth his wife during her viduity. And the faid Richard Keene 303. 369- 
afterwards died, the ſaid Them Keene being his ſon and heir; 2 OR 
and that the ſaid ElZabeth entered and was ſeiſed : and the ſaid 37 Tem Rep. 
Thomas Keene entered into the ſaid two acres of meadow and diſ- B. R. 300. 502, 
ſeiſed the ſaid Elizabeth; and afterwards, upon 12. December, | 
37: Eliz, infeoffed thereof Edward Keene with warranty againſt 
um and his heirs : and that Thomas Keene died without iſſue, and 
that the faid Anne, daughter to the ſaid Richard Keene, was his fiſter 
and heir; and that afterwards Edward Keene, being ſo ſeiſed, de- 
viſed that land to Anne his wife for her life, and died; and that the 
ſaid Anne Keene entered, and let to the plaintiff, who entered, and 
the defendant ejected him; et fi ſuper totam materiam, &c. 

This caſe was argued at the bar: Fixs r, Whether by this deviſe 
of Richard Keene of the meſſuage cum 6 thoſe two acres 
of meadow paſſed, being uſed with it 
And ALL Tye Covar conceived they did not paſs (a), becauſe 
the words cum pertinentii“ land paſſeth not, but only ſuch 
| («) Vide poſt, 169. and fee Ewer v. with the houſe. Sed vide Owen,74. and 2.An- 


» Moor, 355. that the land did paſs der. 123. centre. L. C. B. Parker's MSS. 
| E 3 things 


Carr x, 
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Hraxzx. things which properly may be pertaining. Otherwiſe it is if! 
2 _ had deen „cum terris — 2 then that which was uſed u 
it would have paſſed; but by the bare words cum pertinentiis, with. 

out other circumſtances to declare his intent, they ſhall never paß. 

Vide H. li v. Grange, 23. Hen. 8. 6. 


A eeviſetof. The SzconD QresTION was, Admitting they paſs, Whether | 
_ 3 be an eſtate-tail in Thomas and the remainder in Anne (under whom 
withour har the defendant pretends to claim, as it was affirmed), or a fee ſimpe 
_—_ in Themas and the remainder void? For it was agreed, that if the 
frranger, paſſes remainder had been limited to a mere ſtranger, the firſt eſtate had 
- N He been a fee and the remainder void, as it is 19. Hen. 8. & 29. Hens. 
deri te. Deer, 33. becauſe no intent appears to make an efſtate-tail, but 
and his heirs, fee fimple, by the words, and then the remainder over is void: but 
and if he de here, when it is limited to the brother and his heirs, and, if he de 
without her without heir, to his ſiſter, who is his heir, to whom he intended 
3 — gt it ſhould go, thoſe words ſhew what heirs he intended, v/z. hein 
eftate in 1 Of the body; wherefore by his intent an eſtate-tail was to be 
only; for the created. But in this point Rieu AxDsox, Chief Juſtice, HUTTON, 
fiſter being bis and HAxvEV, Juſtices, conceived it to be a fee, and not an eſtate- 
heir, it appears tail, and the remainder to be void; but YELVERTON and MrsrLe 
OY held the contrary, and that ſuch conſtruftion ſhould be made 2 


of bi: lech. {hould make it agree with the intention of the party. 
Cro, Jac. 290, 416. 591, Moor, $53. 3. Bulſt. 195. 2. Roll. Abr. 836. Hutt. 85. Com. Rep. 
92. Salk. 233. 238. 3. Lev. 71. 1. Peere Wms. 24. Ld. Raym, 568. 2. Eq. Caf, Abr. 30 f. cd. 
1. Vezey, 89. Dougl. 254. Cowp. 234. 833. 1. Term Rep. 596. 3. Term Rep. 83. 143. 484. 


Un a devife tio But wE ALL AGREED, there was a collateral warranty (a) de- 
A. and his ſcended which barred the remainder, and not a warranty com- 


nies, with > mencing by diſſeiſin, as was objected. Vide 10. Co. 95. Seam"! 


vers remainder 
over, if A. en- aſe. | 
ter and make a ſeoffment with warranty, the remainders are barred, Poſt. 156. Co. Lit. 366, Powell 
on Dev. 238. 


„% K % --® 


„ HR THF 2 


But becauſe no title is here found at all for the defendant hu 
yr mer poſſeſſion, the matters in law cannot come in iſſue; aud there- 
fore, quicunque vid datd, judgment ought to be given for the plain- 
tiff; and judgment was given accordingly. 

(4a) See the 4. & 5. Ann. c. 16. and Co. Lit. 373. h. note (2). 


Carr 2. Smith againſt Aſhe and his Wife. 


| In an ation FOR a debt due by the wife before marriage, the huſband was te- 


— turned © outlarwed,” and the wife * zvaived;” but before the 
ad be return of the exigent, one ELLWIST, an attorney, procured for the 
taken upen a Wife a ſuper/edras, ſurmiſing that the ſaid wife had appeared by 
eapin; ” 2 lun as her attornev. 

ixioent, he 11:9! RCA g 

not reverſe the IV: now moved, that this appearance of tlie wife ſhould 
ourlawry until be rccerved. 

ORs Ip And a1t THE Cour conceived, that if hpon the exigent the 


J rs; or if . „ 90 5 . 
EL. harter lhetiff had returned © reddidie ſe,“ or upon plurics capias had re- 
of parden, ard turned “ cepi corpus for the wife, then her appearance ſhould be 
« {rr fies entered, but not by attorney as It is here; and the exigent ſhould 
pon . , ilſue only againſt the huſband, and idem dics ſhould be given to 
ſha'l not be als „ 50 | 
| lowed without 0-10 WII. 
te wiſe.— 8. C. Hutton. £6, Cro. Jac. 443. t. Poll. Abr. 393. 2. Leon. 138. Cro. Elz. 113, 
Hob 179. 6. Mod. 27. 1 Falk. 115. 3 Bac, Abr. 771. : a R Bi 
f 


1 Term Rep. 
738. 
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But when the huſband upon the exigent is returned © outlawed,” SMITH 
then it ſhall be entered ales ſans jeur for the wife, for the pro- i _— 
ceſs is determined; and if he will purchaſe his pardon, he thall Wirz. 
not liave allowance thereupon in a /cire facias, unleſs he appeared 
for himſelf and his wife. 

But if for the huſband the ſheriff ſhould return © cept corpus” 
upon a pluries capias, and a ** non eff inventa for the wite, yet an 
exigent ſhall iſſue againſt both, becauſe it is intendable the huſband 
might bring in his wife ; but if upon the exigent the ſheriff returned 
& reddidit 15 for the huſband and for the wife, and ſhe is warved, 
the huſband ſhall go ſine die. wer 

But in this Caſe, becauſe the exigent was returned againſt both, 
to be outlawed, the ſuper ſedeas, ſuppoſing the appearance of the 
wife, is merely idle and void ; whereupon it was diſallowed, and 
the exigent appointed to be filled againſt both. Vide 40. Edw. 3. 34. 

43. Edw. 3. 18. 14. Edw. 3. 1. 3. Hen. 6. 14. 34. Hen. 6. 29. 
14. Hen. 6. 14. 10. Eliz. Dyer, 271. 11. Hen. 4. 71. & 89. 
9. Edw. L 23. 18. Edw. 4. 4. 


Sir Henry Mildmay's Caſe. e. 
In the Exchequer Chamber. 


81 HENRY MILDMAY, as adminiſtrator of SY Thomas An admini- 
Mildinay, brings error of a judgment given againſt h in debt rtr mall not 
upon an obligation where plent adminiſtravit was pleaded. — * 
The queſtion now was, Whether it ſhall be allowed without ment tie = dt 
bail upon the ſtatute of 3. Fac. I. c. 8, ? becauſe the words of the of l inteſtate. 
ſtatute are general, “ in every action.“ Oro. ſac. 136. 
But becauſe the plaintiff brings error only as adminiſtrator, and 357 Sd vide 


RIGHT, Clerk of the Errors, ſaid, was the common prac- 555: 


tice upon that ſtatute. 4 MCs 
See 13. Car. 2. . 2 ſ. 9. and 16. and 17. Car. 2. C. 8. ſ. Fo 4 Mod. 7* 
Sir Charles Howard's Caſe. Cat 4 


In the Exchequer Chamber, 


[JPON a conference of ALL THE JUSTICES AND BARONS in the Aparkofwhich 
preſence of Sir James LEW and THE EARL or MARL- theking is ſeifed 

BOROUGH Lora Treaſurer, who commanded them to be aſſembled, > wes (x0. 

on a Caſe out of the exchequer, upon an information by Engliſh pray ng 


bill againſt Sir Charles Howard. therein granted 


Tux Kixc was ſeiſed in fee of a park called Patney-moore-clap, our, dy lemtem- 
and King AMES, by his letters-patents under THE GREAT SEAL, — 
granted officium cuſtodis of the ſaid park to Sir Charles Howard, and by ſuch a 
HABENDUM to him the ſaid office, cum omnibus vadis, feodis, grant the office 
wind- fall trees, profits, and commodities thereto belonging, in tam ol Keeper is vir- 
anplis Mode et forms prout gliquis 2 Meiarius illud exercens habuit, au ddelvse. 


„ 8. C. Hot. 86. 
4 Fenut, Jones, 131. 


— 
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SiS CuanLteEs 
How asp s 
Cask. 


If the king 
Frant the office 
of parker, and 
afterward de. 
Nroy the patk, 
the office is 
virtually extin- 
tzuihed, and 
all. the caſual 

f et thereto an- 
need irreco- 
verably loſt. 


Co. Lit. 233» 
2. Int. 199. 
Hob. 41. 47. 
Cro. Ja:.'i8. 
9. Co. 50. 
Hutton, 86. 

; 4- Com. Dig. 
301. 

a 2 Bl. Com. 33. 
436, 


| hath that office for his- life, and the profits thereof conſiſt in ca- 


in reſpe& thereof, and in continuance of time they are become ap- 


mwmined, the-office is 
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tenuit, et occupavit, ſeu gaviſus ſuit, et etiam pro conſideratione prædidi 
granted unto him an annual fee of thirty pounds per annum iſſuing 
— — all his majeſty's manors in that county, HABENDUM to him 
or life.“ 


Afterwards the king which now is, by his letters- patents unde: 
THE GREAT SEAL, publiſhed his pleaſure for diſpa — the ſaid 
park, and grants all the deer therein to Sir Richard Heſton, chan. 
cellor of the exchequer, with liberty to take and carry them away 
&c. 


THE AFTORNEY GENERAL argued this Caſe for the king ; and 
Mk. AnDREws, reader of Lincoln's-inn, for Sir Charles Howar( 
Tux Jusriezs AND BARoNs afterwards gave their opinions. 


THE FIRST QvesTiown was, Whether by theſe letters-patent; 
the king may diſſolve the park? and, If thoſe letters- patents be 
diſſolving of the park ? 

THEY ALL AGREED, That the park is well diſſolved, and ſhal! 
no more be accounted a park, all the deer being deſtroyed ; for : 
park conſiſteth of vert and veniſon and encloſure, and if it be de- 
termined in any of them, it is a total diſparking ; and notwith- 
ſtanding the grant of the office the owner may well diſpark it, ac- 
cording to the opinion of VHyther's Caſe, 6. Edw. 6. Dyer, 71. 


Tus Second QUESTION was, Admitting the park be diſſolved, 
Whether the office of the keeper be determined ? and, if determined, 
Whether Sir Charles Howard may have any remedy for the caſual 
fees and profits? 


Turxv ALL HELD, That the park being diſſolved, the office de- 
pendent thereunto 15 — pe and the grantee of the cuſtody 
thereof hath not any remedy ; for it being the will of the owner 
of the park to diſpark it, and to deſtroy the deer, the cuſtody i 
then determined, tor he cannot be keeper where there is neither 
deer nor wood, but all deſtroyed. And although it be true, that 
an officer who hath the t of an office for life or years, and is 
to have the profit of caſual fecs, as ſteward, bailiff, or parkerſhip, 
{as it is in 31. Hen, 8, grant: Broke, 134. & 34. Hen. 8. grant. 9) 
cannot be diſcharged of the office, for then he ſhould not have lis 
caſual fees, that is to be underſtood, that the grantor cannot 
appoint another where the park or manor always continues, 2 
18. Edw. 4. fol. g. reſolves ; but when the park itſelf is determined 
and diſparked, the office which is appendant thereunto ſhall be alſo 
determined; but fo long as the park continues a park, he may not 
diſcharge him of the office and make another officer, becauſe he 


fualties : but the office of a keeper is in reſpe& of the keeping of 
the park, and his caſual profits are in re. pect of his pains and at- 
tendance upon the game, the keeping theteof; and it is to be in 
tended, that at the beginning of that office they were only granted 


pendant to the office, and when the park is deſtroyed fo as there 
needs not ſuch attendance, then ceſſante cauſa Ke effettus as if one 
grant the office of ſteward with all profits of courts, if the manot 
de deſtroyed, the office, and with it the caſual profits, are deter- 
mined alfo; ſo here thgę park and — of the park being deter · 

rmaned in itfclf, | 1 


- 
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edi; Tur THIRD QUESTION (admitting the office to be determined), —— ag 
1 p 4 collateral fee, 
ſſuing Whether the annual fee of torty pounds, being granted in —_— — 


i ereof, iſſuing out of the king's manors in the county of , ear to a 
- — — And Six ou WALTER, Chief Baron, — for life, 
held clearly it was; but ALL THE OTHER JUSTICES AND BARONS for the exerciſe 
diſſented from him in this point only, becauſe it is granted by a — —_— — 
diſtin& clauſe, and not out of the park: and although the office be — 
determined, yet becauſe it is not by the act or default of the grantee be dicharzed, 
himſelf, but by the act of the grantor only, they, conceived the and the office 
grantee ſhould enjoy that annuity. Fe 5, Edw. 4. 8. 7. Edw. 4. thereby diſſolv- 


22. Plow. 457. Sir Thamas IWroth's Caſe, and 381. Sir Henry Ne- ed. 


> him 


under 
e ſaid 
chan- 
away 


war, mA Hutton, 86. 

ct. | Ante, 49. Poſt. 280. Cro. Jac. 18. Co. Lit. 233. b. 

tent; | p . 

be 2 Sir Gregory Fenner againſt Nicholſon and Pasfeild. Cat 5. 

Hilary Term, 22. Jac. 1. Rell 239. 

ſhai! IR GREGORY FENNER bring; a quare impedit againſt Ni- 1f a Tzavensx 

for 2 8 cholſon and Pasfeild, and the Biſhep of London, as ordinary for — 

de. the church of Chelmsford; and ſhews, that Sir Thomas Mildmay WAS confeſſion and 

it. ſeiſed, and preſented Pasfeild, and let the manor to which the ad- avadance, it 

A vowſon is appendant to the plaintiff; and that the church became — the plæa 

. void by the reſignation of Pasfeild, by reaſon whereof it belonged to 4. 

ved, him to preſent, | Velv. 155. 

ned, The Biſbop pleaded nothing but as ordinary, Pasfeild entitles 

ſul himſelf to it by preſentation, as to an advowſon in groſs, and tra- ; 
verſeth the appendency ; whereupon the plaintiff taketh iſſue. 

de- The defendant Nichalſen pleaded as parſon 8 of the preſen- 

ody tation of the king; and, conteſſing the title of Sir Thomas Mildmay 


andthe leaſe for years of the manor made to Sir Gregory Fenner, pleads 


Y 1s over, that the ſaid Six Thomas MItDMAY pro guadam pecuniæ 
her ſummd, betwixt him and one 70%n Jeſſelin, preſented the ſaid Pas- 
that feild, and pleaded the ſtatute 31. Elix. c. 9. (which makes a preſenta- 
d 1s tion upon ſimony, and the inſtitution and induction thereupon, to 
up, be void), and that the king ſhould have the title to preſent: ſo by 
55 reaſon of this preſentation made by ſimony it is void, and belonged 
11s to the king to preſent ; who preſented the defendant Nicholſon, who Poſt. 354. 
not was admitted, inſtituted, and inducted ; and traverſeth, that the | 
2 church became void by the reſignation of Pasfeild, prout, Wc. 
- And thereupon it was demurred, and ſhewn for cauſe, That the 
110 traverſe was inſufficient to traverſe matter not traverſable, and that 
= thus plea is double (a). | | 
* Henpex argued at the bar that this traverſe is ill, becauſe the 
of preſentment is the principal; which being confeſſed and avoided, 
at cannot be traverſed : for theavoiding and traverſing make it double; 
n. and that being ſpecially ſhewn for cauſe of demurrer, and the other 
red joining in the demurrer, judgment ought to he for the plaintiff (5) : 
p- alſo the pleading of the ſimony, that . pro 2 pecuniæ ſummd”” = 
re 2 agreed, &c. and not ſhewing for what ſum, is uncertain 
ne a III. N : 
ot | (a) By 4. &. 5, Ann. c. 16. the plaintiff and 5. Com. Dig. 67. : 
- in replevin, and the defendant in any action, (Y And. 1. 1. Leon. 44. 80. 3. Mod. 
1 may with the leave of the Court, plead as 319. Yelv. 151. 2. Vent. 213. Lut. 1553. 
many pleas as he ſhall think fit. Vid 2, Saund, 59. Carth. 166. | 
ix Karnes, 357, Forte, 716. 1. Wilf, 223. But 


i Poſt. 202. 
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Fru un But ALL THE COURT conceived that the plea was good; for thy 
- «za, Plea maketh the traverſe but argumentative that he might not re. 
pus. tign ; and being alledged that the church is void per mortem vw! 
re/ignationem, or otherwiſe, it ought to be confeſſed or traverſed, for 
that is the cauſe of his preſentment; and the iſſue ought to hare 
Poſt. 105, been taken, ſi vacavit per mortem, vel deprivationem vel refignationen : 
for the preſentation, admiſſion, and inſtitution, are but conducing 
to the reſignation; and the reſignation or avoidance is the chieſeſ 
matter. In Say's Caſe (a), there was ſuch an iſſue, f vacavit per mortem; 
and in Hilary Term, in Paſchall's Caſe (b), in a quare impedit fimony 
was alledged, and preſentment by the n reaſon thereof, &c.; 
and traverſeth the vacancy per mortem : and in Michaelmas Tern, 
2. Car. 1. a preſentment 2 ſimony was all to be made, and 
concluded with a traverſe of the vacancy per mortem ; and fo are the 
cedents, that the iſſue may be entered upon the avoidance, tz. 
if it be pleaded per mortem, deprivationem, wel refignationem, as the 
principal matter traverſable, according to the precedents in the Bt, 
ef Ent. 485. 490. 511. Whereupon judgment by conſent was re- 
tolved to be given for the plaintiff againſt Pasferl/d, he relinquiſhing 
bis plea, and confeſſing the action; and upon the demurrer judg- 
ment ſhould be given for the defendant ; and fo it was, and relcaic 
of errors on both fides. 


(a) Dyer, 376. Co. Ent. 499. (5) 15, Jac, 1. Roll 2091. 


Cas 6. Fotherby's Caſe. 


Tf the ordinary, PROHIBITION by Fetherby, adminiſtrator of Fotherby, for ſuing 
afrer be has in the eccleſiaſtical court againſt him as adminiſtrator, to make 

gone Jeers diſtribution of ſome part of the perſonal eſtate to the ſiſter and heir 

| tion, libel the Of the inteſtate ; ſurmiſing, that by the law of the land, the admi- 

ada niſtrator Niſtration being committed to the inteſtate's wife, the ordinary 

to make diſtri- hath no authority to intermeddle with making diſtribution of the 

bution of the goods of the inteſtate to the children or kindred. 

inceſtate's ef- 

fects to his SERJEANT HENDEN and SERIE ANT FixcH ſtrongly urged that 

children or kin- ſuch prohibition 1s not allowable: for when one dies inteſtate, the 
uſual courſe hath been for the ordinary, after all debts paid, te give 
order for the diſtribution of one y=ue of the goods to the wife, and 
another part to the children; and if he hath not any children, then 


— - 68. to his kindred. 


9. Co. 39. b. But HuTTos, Fuſtice, ſaid, it is not reaſonable, nor ſtands with 
Palm. 57. Jaw, that the ordinary ſhould afſume ſuch a power: for by the 
1 ſtatute of 31. Edi. 3. c. 11. the ordinary is compellable to commit 
Hob. 33. 197. adminiſtration (a) ; and the adminiſtrator is only chargeable, and 
1. Lev. 155. the ordinary hath no more to meddle with it; and it would be 
186. 233. 395- miſchievous if the ordinary ſhould compel him to make diſtribu- 
333 3:* tion; for peradventure he may be chargeable with actions of debts 
— Bo unknown after good accompt ; alſo the adminiſtrator, by the ad- 
1. Mod. 211. miniſtration of the goods committed to him, hath an abſolute in- 
1. Peere Will. 8. tereſt in them, with which the ordinary hath not to meddle : and 
— 9t- although at the civil law the adminiſtrator was accountable, as ſer- 
— bis. „ant to the ordinary, and might be diſcharged by him, and a re- 
4. Com, Dig. peal might have been of the letters of adminiſtration at the ordi- 
512. nary's pleaſure, yet at this day, eſpecially aſter the ſtatute of 


() By mandamus, Strange, 552. 892. 


21. Hen. 8, 


2 oro „ e BYE -:A © 2 © 


„ ry. 
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21. Hen. 8. c.. theadminiftration being duly committed by the ordi-F Foran 
nary, cannot now be repealed ; and if there be a ſuit to have it re- Cr. 
ed, a prohibition lies; and divers prohibitions in ſuch caſes R. 3. 141. 

have been granted. As to the caſe in queſtion, he ſaid, he knew 
when he was at the bar, and ſince he came to the bench, that divers 
prohibitions had been granted, where the adminiſtrator was ſued to 
make diſtribution ; as in Clerk's Caſe, and Mich. 20. ax 1. Roll 2196. 
Jane Swyft, adminiſtratrix of Hugh Swyft, ſhe being bound in Hetl. 68. 
an obligation of two hundred pounds to the ordinary to make true 
2dminiſtration, exhibit a true inventory, make a perfect accompt, 
and to diſtribute the ſurpluſage after all debts and legacies paid, at 
the appointment of the ordinary; and being ſued before Dr. Seaman, poſt. zt. 
commiſſary to the biſhop of Glouce/ter, to make diſtribution, moved 
for a prohibition ; which. was granted upon good advice by award 
of the court. So hereupon a prohibition was likewiſe granted in 
Trin. 14. Jac. 1. f | 

HokAR T, WARBERTON, Wincn, and HuTToy, reſolved, in 
the Caſe of Tooker v. Loan (a), that a prohibition ſhould be granted 
to the delegates in an appeal of ſuch ſentence from the ordinary, 
for adjudging to make diſtribution (5), and Hilary, g. ac. 1. 
Kell 1608. for Watts. , 

(a) Hobart, 191. See alſo Levane's Caſe. 23. Car. 2. c. ro, Raym. 499. 1. Peere 


Poſt. 201. Will. 7. 2. Bac. Abr. 411. 414. 29. 
(4) See the ſtat. of diſtributions, 22. & Car, 2. c. 3. f. 35. 


Sydley againſt Dr. Mundtord. Car 7. 
In the Exchequer Chamber. 


FRROR in the exchequer chamber of a judgment in the king's Taz5r ass for 
bench. The caſe was, That Dr. Hundford brought treſpaſs tor . J*5*71- 
three loads of oats taken at Tewing 20th Sept. 20. Fac. 1. The defen- „ * = 
dant juſtifies, becauſe the place wHERF, &c. is parcel of a copyhold Ron. lngere 
in Tewing, and makes title to it, and juſtifies for damage feſant. 90 et die antea 
The plaintiff ſhews, that long before the time wHEN, et prædicto be Nas pariſon 
tempore quo, &c. he was parſon of Tewing, and that the place wHERE uu hay ; 
is within his rectory and the titheable places thereof; and that the ſufficiently — 
defendant being a copyholder there, the 20th Sept. 20. Fac. 1. let it tain, though he 
to one Hawkes, to have it from year to year, quamdin ambabus par- does not ſhew 
tihus placeret ; and that Hawkes entered, and plowed, ſowed, took himſelf parfes 
the crop, and ſet out the ſaid oats for his tithes ; and the defendant bo. og Bea 
de injurid ſud proprid took the oats, prædicto tempore quo, &c. The Ante, 6. 
efendant maintaining his bar traverſed the leaſe; and it was Poſt. 30. 195. 
found for the plaintiff, and judgment for him. 3. Bulſt. 336. 


And now the error was aſſigned, For that he alledged he was Co. J*<+ 67-36. 
parſon tempore quo, &c. and at the time of the treſpaſs ſuppoſed ac ek. = 
diu antea, but doth not ſay that at the time of the ſeverance of the Burr. = 
corn he was parſon, for it ſhall not be intended without ſhewing it, Comp. 682. 
but rather that he was parſon at the time of the treſpaſs, and not Pougl- 138. 
O 2 2 of the ſeverance; and then he makes not a ſufficient 
m. 


But ALL THE Jusricks AND BARONS conceived it was well 
enough, and ſhall be intended, by all the circumſtances, that he was 
par lon at the time of the ſeverance ; for it is ſaid, © anteaet tempore 
nue fuit PARSON, et adbuc eff, &c.;” and eſpecially the defendant 

havirg 
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Sr>rzy having admitted that he was parſon, and the ſaid tithes due to hin, 
it and making traverſe to the leaſe, which was an idle traverſe, any 
therefore good cauſe of demurrer: and the replication is good; fy 
being pleaded that “ diu antea et tempore quo, &c.”” he was parſon, i 
eo. Jac. 67. is certainly enough intended he was parſon at the time of the {. 

verance, as well as at the time of the taking. Whereupon judgment 

was affirmed, notwithſtanding Tus Y EAr-Book 35. Hen. G. fal. 


which was much inſiſted upon. | nt 

; 3 | I 

Cain R. The Earl of Lincoln's Caſe. cl 
In the Star Chamber. is 


Peers of the MEMORANDUN. That upon the 13th February 1626, in the ve 
realm in all eri. court of ſtar chamber, all the juſtices of both benches being 1 
133 there (except JusT1cE DopERI DGE), and all the barons of th: 
equity put in Exchequer, and a very great aſſembly of the lords, v1z. The Lon 
their anſwer Keeper, Lord Treaſurer, Lord Preſident of the Council, Te 
upon oath; and Duke of Buckingham, The Earl of Pembroke, Lord Steward, The 
where ey © Earl of Suffolk, Earl of Carliſle, Earl of Holland, The Lord Chan. 
tween party and cellor of Scotland, The Lord Comwey principal ſecretary, The Lori 
pariy, they Carlton, and divers others of the privy council ; 


_ ha IT was MoveD, Whereas Sir Henry Fines, knight, had exhibited 

: his bill in the ſtar chamber againſt the Ear! of Lincoln for diven 
— 7. riots and other miſdemeanors, and the Earl ef Lincoln had taken: W 
{Bed 15+ commiſſion forth to put in his anſwer pn oath in the country, and 
2. Salk. 512, he offered before them his anſwer upon his honour, but would not 
1. Peere Will. put it in upon oath, becauſe he was a peer of the realm; which 
46. matter being now reported by the commiſſioners, it was nov 


— A. moved by the KIx 's SoLiciToOR to have the reſolution of the 


14. pl. 4. Court. h 
Mitford's Plead- And it was held by ALL Tur JvsTICEs, who delivered their g 
* opinions ſeriatim, that the lords, in caſes crummal, eſpecially when 


the king is party, ought to put in their anſwer upon oath ; and in 
all caſes where they are to be witneſſes between party and party, 
they ought to be (worn. And the Lord Keeper ſaid, quod in judici 
non creditur niſi juratis, and that he had cauſed precedents to be 
ſearched, and had found divers ſince the firſt of queen Elizabell, 
wherein peers of the realm being impleaded in chancery, or ſtat 
chamber, or court of wards, have been always ſworn : and he ſaid, 
when a peer affirms any thing which is not true upon his honour, 
there is not any remedy ; but if he affirms that which is falſe upon 
his oath, there is remedy by the 5. Eliz. e. g. againſt perjury: 
wherefore THEY AL. RE-OLVED that the Ear! of Lincoln ought to 
be ſworn. Allthe lords and counſellors were of the ſame opinion, 
which they delivered ſeriatim, nullo contradicente, becauſc it is Jura- 
mentum purgationis, and not promiſſionts : and princes are ſworn to 
all their leagues and confederacies, which is called juramentum cui: 
firmationis ; neither is it any diminution to the faid eaxl's honour 
— be ſworn about that which he would not ſhould be put upon hu 
' honour. | 
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Sutton: 
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bs: Sutton's Caſe. | csg. 

d ; fm UTTON, chancellor of the biſhop of Glouceſter, moved for a The Court will 
fon, i © prohibition to ſtay a ſuit before the commiſſioners eccleſiaſtical, dot grant a pro» 
the ſe or that articles were there exhibited againſt him, becauſe he being myers dre. 
gment divine, and havinga rectory with cure of ſouls, and never brought 4.Gagical court 


pp in the ſcience of the civil or canon laws, and not having any againſt thechan- 
ntelligence in them, took upon him the office of the chancellor of cellor of a bi- 
he biſhop of Glouceſter : whereas there were divers canons and ſhop, —— 
cleſiaſtical conſtitutions, and alſo direct ions from the late king ne b, Niles in 
Namen, and from the king that now is, that none ſhould be admit- the civil law, 


ed to have thoſe offices of chancellorſhip to a biſhop, unleſs he although 


in the vere inſtructed and learned in the canon and civil laws, becauſe de biſhop _ 
being divers cauſes triable in the ſaid courts are of weight; and the S er f le. 
of the hudges there ought to have knowledge of the laws, otherwiſe they Ante, 56. 


annot adminiſter right to the king's ſubjects. 


Upon theſe articles Mr. Sutton being examined, confeſſed that — — 
e was a divine, and had a ſpiritual living, and that the office of Latch. 228. 
ie chancellorſhip of the biſhop is grantable for life, and that ſuch — Ihe 
a biſhop of Glouceſter had granted to him the office for his life, . pa any 


which the dean and chapter had confirmed, whereby he had a free- Ray. 88. 


ited hold therein, and ought to enjoy it during his life; and that not- Fitzg. 190. 273+ 
liven withſtanding this anſwer they intended to proceed againſt him: 

ken 2 wherefore he prayed to have prohibition. 

, and But Tux CovkT denied it; for if he be a perſon unſkilful in 


thoſe laws, and by law _—— not to enjoy it, they may peradven- 
ture examine that : for although a lay perſon, by his — — and 
jnſtitution to a benefice, hath a freehold, yet he may be ſued in the 
ſpiritual court, and deprived for that cauſe ; but if he hath wrong, 
" | ay peradyenture by aſſiſe try it, Therefore a prohibition was 


their nl 


din Memorandum. Car 10. 


IN this Term Six NichorAs Hype, of the Middle-Temple, was Hvox appoint- 
made the king's ſerjeant, and by ſpecial commiſſion directed to e Chief Juſtics 


beth Six JAMEs Ley, lord treaſurer of England (becauſe the Lord — 
far Keeper was fick), being made by writ Chief Juſtice of the king's Ante, 52. 

* bench, he was there ſworn in the place of Six RAN DoITH CREW, Pod. 225. 375. 
our who was the laſt Term diſcharged of his place. >< 

pol ( 

ry: 
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Faſter Term. | &7 
3. Car, 1. In the Common Pleas, 


S Thomas Richardſon, Kut. Chief Juſtice. 
Sir Richard Hutton, Kut. | 


Sir Francis Harvey, Kt. 
Sir George Croke, Knt. Juftices. 
Sir Henry Yelverton, Kut. 
Sir Robert Heath, Knt. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General, 
— —  — — — _— — 
Memorandum. Carr 1. 


T's firſt day of this Term two new ſerjeants were made, viz. The ceremonies 
SIR RoBERT BERKLEY, of the Middle Temple, and ROWLEY to be obſerved 
WARD, of the ſame houſe: they had their writs in the 99 a call of 
vacation, returnable quindena Paſchæ, and appeared in chance ſerjeants. 
the firſt day of this Term: and upon the Thurſday ſe'nnight fol- Foſt. 71. 
lowing, ALL THE JUSTICES AND BaRoxs being aſſembled at 
Serjeants-Inn, in Fleet-ſtreet, the new ſerjeants came in their party- 

coloured robes, with the marſhal and warden of the Fleet before 

them, and ſo preſented themſelves before the juſtices ; and becauſe 

it was againſt courſe, for they ought to have come in their robes 

of brown-blue, ALIAS black-coloured, they were ſent back again. 

Alſo they came into the ſaid hall, each of them having his ſervant 

bearing his ſcarlet hood, his quoi, and cap before him; but that 

alſo being againſt courſe, for every ſervant — immediately to 

follow, and not precede his ſerjeant, they were directed to go back 

again, and return in their gowns of brown-blue, and then (without 

any ſpeech made to them by the Chief Juſtice, as the uſual man- 

ner is) they recited their counts, and had their writs read. They Poſt. 85. 
directed their ſpeech to the chief juſtice of the common pleas, and 

then went and kneeled down before the two chief juſtices, who 

putting on their 470 and ſcarlet hoods, they then returned to 

their chambers, and from thence went in their party-coloured robes 

to Weſtminſter, and were each of them preſented at the common 

pleas by two ancient ſerjeants, and-gave rings with this inſcription, 

Lege Deus et Rex; and they made their feaſts at Serjeants- Dm, 

in Fleet-ftreet, at which the Lord Treaſurer, the Earl of Mancheſter, 

Preſident of the Council, and all the Juſtices, Barons, Serjeants, 

the King's Council, and prothonotaries were preſent, and none 

others, The ſaid Six RoBEerT BERKLEY was the ſame Term 

ſworn the King's ſexjeant at law. 


The Caſe of Lord Morley and the Biſhop of Chicheſter, © > 
In the Star Chamber. -| 


I this Term all the juſtices were aſſembled at Serjeants-Inn, It a bin in equity 
upon a Caſe referred out of THE 8TAR CHAMBER betwixt Lord againſt two de- 


Merley and the Biſhop of Chicheſter, which was thus: —ͤ— * 
Gal againſt one of them, and after a pardon of all conteinpts, the bill be taken off the file and diſmiſſed as 


{capdalous with coſts, the coſts are diſcharged by the pardon, Ante, 9. 47. Poſt. 199. 


ord 
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loop Monuxy Lord Marley and Sir Richard Molinenx exhibited a bill in th; 

— againſt. ſtar.chamher, in Michaelmas Term, 19. Jac. 1. againſt the Bijh:» u 

Tou Bisnor of (5, - cheſter and James Hutchm ſon, which was ſcandalous, and a ſibel 
MICHESTER, : : Py 

againſt the bithop. In the 21. Fac. 1. came the general pardon, 

8 Co. sr. wherein all offences (not treaſon) were pardoned. Afterwards in 

ro. dic. 335. the 22. Jac. 1. there was a motion in the ſaid court for the biſhoy, 


—— img that the bill againſt him being ſcandalous might be taken off tie 


Ve. 99, file ; whereupon it was ordered accordingly, unleſs cauſe yer 
2. Hawk, P. C. ſhewn before ſuch a dzy : when no cauſe being ſhewn, it was g. 
$58 _ deredtobe taken off the file, and the plaintiff to be fined one hun, 
dred pounds to the king ; and one hundred pounds damages wer 

given to the biſhop. | | 
The plaintiff now prayed to have benefit of the pardon, and t 


be diſcharged of coſts to the party; and thereupon cited the cal 
of Beverley v. Poyer (a), where, upon ſuch bill, fine being given to 
the king againſt the one detendant, and the other diſmiſſed, and 
fine againſt the plaintiff, and damages of 500 marks aſſeſſed to the 
defendant againſt the plaintiff, becauſe the bill was ſcandalous and 
a libel as againſt him, although the bill was before the gener 
pardon, and the ſentence after, 7 it was reſolved by advice of al 
the juſtices, that the pardon ſhall relate and diſcharge the plaintiff”; 
offence, and that the ſentence againſt him, for the fine and coſt, 
was taken away, becauſe it was not a bill depending, quoad the ſaid 
. defendant againſt the plaintiff ; but quad the other 99 the 
ſentence was good, being for an offence whereof the bill is de- 
pending, which is excepted within the pardon ; therefore the fine 
was well aſſeſſed as to him; but quoad the fine againſt the plaintif, 
the pardon takes hold and remitteth it. K 
So here 1T WAS RESOLVED, that the fine and coſts are diſcharged 
by reaſon ofthe pardon, and that there is not any difference betwixt 
this and Beverley s Caſe, although that day was here giyen to ſhey 
cauſe ; for he hath not any means to plead the pardon. W herefor: 
they all reſolved, that this general pardon intervening betwixt the 
bill and the ſentence for the fine and coſts, the plaintiff ought to 
be diſcharged of the ſaid fine and coſts by reaſon thereof. 
(«) Hutton, 79. 


.  — Langham againſi the Wife of John Bewett. 
Upon a bab. cor, Uto an habeas torpus to London to remove the body cum cauſa 
returning that 


3 of the wife of Bewet!, it was returned, that an action of debt 
was detained was brought againſt her and her huſband in London, as a feme ſol 
for debt as « merchant, for wares bought by the ſaid wife, wherein the huſband 
Jeme fole mer- is only named for conformity, and by the cuſtom the executio! 
— "cx ſhould be only againſt her. Upon this returned before the Lo 
DE Richaxbsok, be took bail 4 bene eſſe, becauſe it was affirmed 
that ſhe was not that the feme merchandized only for her Hufband in buying wines 
fecb a trader, (her huſband being a vintner) 3 in which caſe it ſeemeth ſhe is out 
in order to ad. of the cuſtom, and ſo t not to be charged. Andi it was moved 
mir her to bail to have the direction of the Court what thould be done, for tht 


28 a fen: covert. b N 5 
Moor, 135, eme continped in priſon. 


Hetl. 9. Mod, Rep. 26. 3. Burr. 1376. 1776. 1. Com. Dig. 544. 4. Tem Rep. 361, 
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The cuſtom of London was read, That a feme ſole merchant is 
« where the feme trades by herſelf in one trade, with which her 
« huſband doth not meddle, and buys and ſells in that trade,” there 
the me {hall be ſued, and the huſband named only for conformity; 
=g if judgment be given againſt him, execution ſhall be only 
againſt the feme. | 


RicHARDSON and YELVERTON conceived, that ſhe ſhould be 
Giſcharged ;, for when it appears by examination that ſhe uſed the Jude, Ref, 89, 


trade which her huſband uſed, ſhe in lau is but ſervant to her huſ- * 5 em Rep 
band, and the wares coming to his uſe, he, by intendment, is to be 


ſued: and this caſe is out of the cuſtom ; for it ſeemeth this cuſ- 
tom intendeth only where the feme uſeth one trade, and the huſ- 
band another, and doth not meddle with his wife's trade, nor the 
wife with the huſband's ; but when the deals in her huſband's 
trade, and in none other, it ſhall be accounted her huſband's trade, 
and then the huſband ought to be ſued, and not the wife. 


But Hur rox, Harvey, and MYSELF were of another opinion, 
foraſmuch as the writ had returned, that ſhe was ſued in Lendon as 
a feme ſole merchant, according to the cuſtom of Lenden; and there- 
fore this is ſuch an action and cauſe wherewith this court ought 
not to meddle. nor take cognizance, nor can give the party relief, 
although he hath good cauſe of ſuit : for in London they are judges 
of their own cuſtoms, and by intendment will proceed in their 
courts there according to heir cuſton s. and not otherwiſe; and 
therefore we ought not to take away their privileges, nor remove 
the action out of that court, where we cannot give remedy in this; 
and it is a foreign ſurmiſe, that it appears not in the return the 

me uſed the ſame trade her huſband uſed, 


Alſo they canceived, although ſhe uſed the ſame trade that her A wife may 
huſband at any time uſed, as in this caſe is pretended, yet becayſe — on her 
at that time of the contract (as was affirmed) the huſband did not — - _— 
meddle with the trade, but ſhe only uſed it, and the huſband was ſole trader; TY 
then in the king's ſervice beyond ſeas as a ſoldier (a), and although Term Rep. 
he now returned bare and needy, yet as he did not meddle with the. 618 | 
trade (as was affirmed by oath), and theſe contracts were made ix ; 
his abſence (as was likewiſe teftified by oath), it is no reaſon ta 
accept bail where an action cannot he grounded upon that con- 
tract in tliis court, but to remand the cauſe, according to THE 
YEAR-Books of 1. Edw. 4. pl. 6. 35. Hen. G. pl. 28. 9. Edw. 4. 

. 35. 21. Hen. 7. pl. 18. . 


Afterwards it was agreed and compounded, and nothing done. 
Vide Mich. 29. Hen. 6. Rell 244. Geppings v. Harding (b). T is 
caſe pleaded, and ifſue taken, Whether the were a eme ſole Werl 
in treſpaſs for yon taken by her delivery ? and found for the 


plaintiff, that the was not a feme /ole merchant : ſo that every feme 
vle who trades in Landon is not a merchant. 


(s) 2. Inſt. 213. 3. Peere Will. 379. where it is ſaid that this caſe is not to be 
(6) See 1. Bl. Rep. g71, 3. Burr. 1778. found in the Year-Books, 1. Com. Dig. 544+ 


BewsTT. 


A 


CRO, FAR. 6 March 


70 Eafter Term, 3. Car. 1. In C. B. 
e. March againſt Culpepper and Anne his Wife. 
Ililary Term, 2. Car. 1. Roll | 
In an aſump/it A SSUMPSIT. Whereas one Hugh Geddard was indebted to the 
Ny * plaintiff in-1071. for wares ſold to him by the plaintiff, and 
UE would ſub. died inteſtate, the faid 10571. being due, and not paid, and admini- 


mit his accounts ſtration committed to the wife of the defendant, for which 10%. 
to 4 B. the the plaintiff intended to ſue the ſaid wite as adminiſtratrix ; but 
1 the huſband of the ſaid Ax NE, dum ſola fuit, deſiring to know the 
meu be fans true debt which the ſaid Hugh, her former huſband, at the time of 
due from his his death owed to the plaintiff, the zoth July, 1. Car. 1. required 
wife an executrix the plaintiff, gued quidem WILLIHELMUs WHITEMAN, EG1D1vs 
cot former Dis, et Hoco OwEN, ſuperviderent compatum betwixt the plain- 
* tiff and the inteſtate of and concerning the ſaid wares ſold, &c. ut 
3 of Juam certitudinem cognoſceret ; whereto the plaintiff aſſented : and 
the accounts io then they finding, /uper v:/t:m compoti, that the ſaid Hugh the inteſ- 
inſpedion of the tate, at the time of his death, was indebted to the plaintiff in the 
— ſaid ſum of 1071. gave notice thereof to the defendant Anne the 
" Gderation, anne day, &c.; and the ſaid Aune knowing that the inteſtate at the 
8. C. Hetley, 1. tie of his death was indebted to the plaintiff in the ſaid ſum, the 
"cv ' ſaid ANNE, dum ſola fuit, in confideration of the premiſes, adtunc f 
Cro. Elia. 67. ibidem, SCILICET, the ſaid 3oti Ju, 1. Car. 1. promiſed the plain- 
150. tiff to pay to him the ſaid 1071. in this manner, viz. part thereof 
2. Bac. Ab. 170, before the end of Afichaclmas Term then next enſuing, and the re- 


: 8 ſidue within reaſonable time after: and alledges in fact, that the 
479. ſaid Michaelmas Term began at Reading, and ended ſuch a day, and 


that neither the ſaid Anxe, dum /o/a uit. nor the huſband and wife 
during the coverture, had paid the ſaid 1071. or any part thereof. 


| The defendant pleaded to iſſue; and it was found for the plain- 
, tiff: and alledged in arreſt of judgment, that here is not any ſuth- 
* cient conſideration ſhewn to ground the action; for there is not 
| any matter of profit or advantage to the defendant, nor any matter 
of charge or trouble to the plaintiff, and without one of them there 
is not any conſideration to charge the defendant, and to make him 


liable to pay it out of his own proper goods ; for the promiſe of 
the wife, dum ſola fuit, ſhall not tie him without valuable conſi- 
deration. 2 | | Fes | 


But Loxp RicHAxbsox, Hur rox, Harvey, and YELVER- 

Tox conceived, he did a thing at her requeſt which he needed not, 

viz. ſhew his accompts to her three friends appointed by her; 

160. Which is a trouble to him, and more than he needed to have done. 

And it ſeemeth the confideration is ſufficient, and the breach of pro- 

miſe made thereupon juſt cauſe of ſuit, eſpecially ſhe promiſing to 
ay at two days; which implies that in the interim the plant! 

ould forbear his ſuit ; wich being found by verdict, is a good 

confideration. And thereupon the plaintiff had judgment. 


Poſt. 79. 
273- 409. a 


Memorandum. 
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Memorandum. 0482 8. 


FTER the end of this Term, two other new ſerjeants were A call of fer- 
made, viz. ALIFF, of Lincoln's-inn, and ROBERT CALLICE, ants. 

of Gray's-imm. Their writs were returnable tres ſeptimanas PAs- 
N; they appeared in chancery quarts die poſt the fame return ; 
ept their feaſts at Sergeant'-1mn in Fleet-ſtreet ; obſerved the ſame , 
oria in their preſentation as was before ; and gave rings, gugrium 
ſcriptie fuity © REGIS ORACULA LEGES, | 


ute, 67. 


The Soldier's Caſe. can 6, 


HIS Caſe, by his majeſty's command, was propounded to all A foldier in- 
the judges to be by them reſolved; Whereas one who had lijted, _ = 
eceived preis- money to ſerve the king in his wars, was enrolled, i 2 ws 
ad taken pay, and was delivered amongſt the other ſoldiers to 3, lending vim 
coNDUCTOR to be brought to the ſea-ſide, did afterward with- to the fea-fide, 
Iraw himſelf, and ran away without licence: Whether this de- i guilty of fe. 


parture be felony, &c.? — 33 
Upon conference and debate hereof, it was conceived by HUT- tutes make a 
rox, YELVERTON, and MYSELF, That it was not felony, either epartu © in 
dy the ſtatutes of 7. Hen. 7. c. 1. or by 3. Hen. 8. c. 1. which —_ 3 
re the ſole material ſtatutes to this point ; as it is reſolved 6. Co. 27. 22 
be Caje of Soldiers, that thoſe ſtatutes mention only departure from the public fer- 
heir captain, who is a ſpecial named perſon, and of ſpecial note vice and good 
ad place, and the ſoldier who departs ought to be delivered to him of in realm 
s his captain, and he ought to be a captain in war; and A CoN- on eg 
dvcToR is ſuch a perſon only who is hired to guide them in the in this caſe as 
ay, or part of the way, to their captain; and ſuch conduQtors caprain. : 
re new officers, for in ancient time ſoldiers were taken and s. c. Hutt. 134. 
reſſed by the captains themſelves : therefore this not being a de- Co. Lit, 71. 


jarture from Lis captain, is not felony. — 
But it was reſolved by HiDE and Rica DSO x, Chief Juſtices, 4. Bae. Abr.652. 


VALTER, Chief Buran, DobkR DGE, Harvey, Joxks, and 
VHITLOCK, Ju tices, and DEN HA and TkEvoOR, Barons of the 
xchequer, That ſuch departure without licence from his con- 
attor was felony : for they held, that a conductor is a captain 
"thin the intention and meaning of the ſtatutes of ee 7. e. 1. 
3. Hen. 8. c. 1. which ſtatutes, although they be penal, yet 
eing made for the public ſervice and good of the king and realm, 
ay very well be taken liberally according to the intent of the 
akers; for a captain is but a conductor, leader, or chieftain, and 

d 13 conductor, for he is ane to command and lead them the wa 

Wy arc to go; and the ſtatute of 7. Hen. 7. c. 1. doth not ſpea 
captains, but of lieutenants, which in common acceptation is 
dmewhat more than a captain, and yet no doubt but a captain is 
thin the faid ſtatute ; and by the * reaſon a conductor, who 
ſomewhat leſs than a ca tain, may be a captain within the 
Mute of 3. Hen. 8. c. 1. which ſpeaks of captains and petty cap- 
ins, and a conductor is a petty captain: conductor dicitur @ condu- 
nd), which is to hire or preſs, or to guide, direct, or go along 
ether in the way; and canductores militum are preſſers of ſoldiers; 
7 F 2 therefors 


| 
| 
! 
| 
! 
| 
| 
| 
| 
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(«) See the 
Mutiny AR, 


may try it by their commiſſion, 
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therefore a conductor is a captain within theſe ſtatutes, and a de. 
parture from him without licence is felony (a). 

ANOTHER PoINT was moved, How and before whom this fe. 
lony ſhould be tried ? becauſe it is a new law which makes a ney 
felony, and it appoints, that it ought to be tried before the juſtice; 
of peace at their ſeſſions. Whereupon a doubt aroſe, Whether 
Juſtices of affiſe, and juſtices of oyer and terminer, may by their com. 
miſſion try it or not? And herein was not any reſplution given; 
but the greater opinion was, that the juſtices of ger and terming 


Trinity Term, | Ss 
3. Car, 1. In the Common Pleas, 

Fy Thomas Richardſon, Kut. Chief Fuſtire. 

Sir Richard Hutton, Kut. 

Sir Francis Harvey, Knt. | Juſicer. 


Sir George Croke, K nt. 
Fir Henty Yelverton, Kut. 


Fi Robert Heath, Kut. Attorney Generah 
Sir Richard Sheldon, Knt. Solicitor General, 


——————— remote 
Wilcocks againft Bradell. 88 


ROHIBITION by Vilcects againſt 7axe Bradell, the wife of The wiſe and 
Jebn Bradell, principal of St. Mary Hall in Oxford, and daughter of 4 
Chri/tian, the daughter of the ſaid John Bradell, to ſtay their ſuits Principe! at d- 
in the vice · chancellor's court of Oxford, for that whereas— Jane oy” — — 

Bradel! had libelled againſt him in the vice-chancellor's court of court of the 

Oxford for calling her ** bawd”* and © old bawd,” which is termed vice-chanceltor 
the action of injury ;—and Chriſtian for theſe words, “ ſcurvy here for afavle 
« where” and © jade, and that he did ſttike her. For ſtaying of — 
theſe ſuits, ſentence being given againſt him in both, Milcocts — — 


prays to have ſeveral prohibitions. him in any 


And now the agent for the univerſity moved for a conſultation, — 22 
and ſhewed the charters of the univerſity of the 14. Rich. 2. and — 
the 14. Hen. 8. whereby is granted to them, that they may inquire this privilege. 
of all treſpaſſes, injuries, and of all pleas and quarrels, and of all e poſt. 87. 
other crimes and matters (except pleas of franktenement), where Year-Book, 

2 ſcholar or their ſervants or miniſters ** ſunt una partium, et cog- 8. Ben. 4. pl. 

* nitionem et cor rectionem inde habend. ſecundum eorum flatuta vel con- 2 laßt. 548. 

* ſuetudines, vel ſecundum legem regni naſiri ANGLIA, aud voluntatem Herley, de 

* cancel[111; ; ita qued juſticturti de banco regis five de communi banco, Jenk, 8 2. 
* vel juſticiarii de aſſiſis, non je intromittant. Et ſi iidem ju, ticiarii in- pl. 88. 

* guirere, ſeu aligualiter cognoſcere, ſeu intromittere perſtrinxerint, tunc Hardres, 189. 
* ſuper certificutionem, notificationem, „eu fignificationem cancellarii uni- 85 —4 

* verfitatis jeu cjus commiſſarii, inguiſitionem ſeu cognitionem hujuſmad: r 
. ſuper/edeant, nec partes ad reſpondendum coram tis ponant, /e pots Law, 33. 
l corom cuncellerio jeu cmmiſſaris ſuo ſolummodo caſtigatur et pu- 2+ Ld. Raym, 

* iatur in formd prædictu; and that theſe charters were confirmed 335; 2364+ * 
by act of parliament, 13. Elia. c. 29. (and ſo were recited verbatim 3 = 
in the act): and becauſe /#;lcocks was a ſcholar and maſter of arts Hob, 3, 


of the ſaid univerſity, it was prayed that the cauſe might be re- 1. Bl. C. intro d. 
manded. ; 3. Bl, Com. 84. 


It was much debated at the bar and bench, for that the parties Wood's lan. 
plaintiffs were women, who were not any perſons privileged ga. | 
there, and the defendant who is the ſcholar doth not defire that 5-3ac-Abr.y20 
privilege, but would oppote it, and prayeth theſe prohibitions, 7% er 14 


. Vern. 
Sing, 810 2. Wil, 406. 5. Com. Dig. 611. B. R. H. 241, $- Bac, Abe. ED 


9 But 


roll and impri- 
ſoned for ſuing 
a capias in debt 


20. Hen. G. pl. 37. 


1. Bac. Abr. 192. 


a2 writ, be ſhall 


Cro. Jac. 694. 


off quart impedit 


may be amend- 


the origin. I in- 
ſtructions given 


to the curſitor. 
2. Roll Abr. 198. 


Barnes, 4. 12. 


1. Bac. Abr. 97. 
2. Hawk. P. C. 
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Put rux Cour agreed, foraſmuch as the charters are, thy 
the univerſity ſhall have cognizance of thoſe pleas where 
pars g Kholaris;” and fo the plaintiffs being thereby intorc;y 
to ſue there, therefore thc cauſe mould be remanded. 


ES Jerome's Caſe. 
IMJEMORANDUM this Term. Becauſe one Ferome, an attore; 


had proſecuted three ſeveral actions of debt, every one of 
them being above the ſum of forty pounds, and fo finable to the 
king; and procured judgments to be entered upon them, no of. 
ginal writs being ſued forth, he himſelf having received the 
charges for ſuing the originals, as well fog the fine to the king 2 
for the ſaid writs (as he himſelf confeſſed upon his examination), 
and becauſe it was done voluntarily, in deceit of the king for his 
fines, and againſt his oath as attorney that he ſhould not practit 
any deceit, it was ordered, that he ſhould be put out of the rol 
of attornies, and be caſt over the bar and committed to the Fx; 
but no fine was impoſed upon him, quia paper ; and in Tut 
YEar-Book, 20. Hen. 6. fel. 37. there is the like judgment: and 
it was forthwith put in execution accordingly. 


1. Com. Dig. 447, 448. Dovgl. 114. 


A PRECEDENT was ſhewn, which was entered in the roll 30. El 
that one Oſbaſton, an attorney, for falſifying and forging a writ af 
capias, was ordered te be put out of the roll, and caſt over the bat, 
and fined five pounds, and ſworn never to practiſe after as attorney, 
and to be brought to the king's bench bar and exchequer, that 
knowledge might be taken of him that he was not to practiſe any 
longer as attorney in thoſe courts. 


2. Burr. 797. 3 Com. Dig. 447. So. Hawk, 219. 
See St. Hejt. 1. 3. Edw. 1. c. 29. and 3. Jac. 1. c. 7. 12. Ges, 1. c. 29. 


Turner againſt Palmer. 


UARE IMPEDIT ad preſentandum ad eccleſiam de W ATTOY; 
and before appearance of the defendant it was moved, that 
the writ might be amended, for his title of preſentation is to the 
vicarage of the ſaid church, and not to the parſonage. And becau! 
it was in a writ original, and in point of ſubſtance, 1E Coval 
much doubted whether it ſhould be amended; for it is clear the 
writ was miſtaken ; for the words ** ad preſentandum ac ecclefian 
always intend right of advow/on of the parſenage, but when the titt 
is to the vicarage only, there is a ſpecial writ ad praſentandum al 
vicariam. Fit. Nat. Brev. 32. & Dyer, 323. But becauſe G4), 
the attorney, gave a note to the curſitor of the chancery to draw? 
writ ad præ ſentandum ad vicariam eccleſiæ de W ATTON, and becauk 
it is a peremptory action in a que impedit, the ſix months being 
paſt, the party being a purchaſer of the advowſon, and that mil- 
priſion happening by the fault of the cierk, who did not purſic 
hs maſter's direction, it was ordered that it ſhould be amended: 
and the curſitor, being preſent in court, was appointed to amend 
It. a N ; | 

, Term Rep. 782. 3. Term Rep. 349. 749. | 
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Whiteacres againſt Hamkinſon. 
Hilary Term, 2. Car. 1. Roll 


JjEBT upon an obligation with condition to pay a hundred If one obligor 
pounds. The defendant pleads, That one John Woodcork was be in execution 
bound with him jointly and ſeverally in the ſaid bond, and that — 
the plaintiff recovered againſt him, and had him in execution upon uo the ob- 


a capias ad ſatisfaciendum, and that ſuch a ſheriff {bers & voluntarit ligee may ſue 


C= 4. 


permitted him to go at large; et hoc, &c. the other — 
ö Cor, notwith- 
It was hereupon demurred. * 


: ed; i , ADJUDGED for the remedy againtt 
And being moved, it was, without argument, ADJU he may the de'# 


ſheriff, yet that ſhall not — him of his 2 againſt the C o. E. 478. 

other obligor; but if he had pleaded, that the ſheriff ſuffered him $55- $73: $50, 
to go at large by the licence or command of the plaintiff, it had — 12 143- 

been a diſcharge, and might have been pleaded in bar. Be, 40%. 

1. Com. Dig. 115. 3. Com. Dig. 310. 


Thorowgood and Jaques again Collins. 


TRESPASS. Upon demvrrer the caſe was, That one Dzb/on A deviſe to two 
deviſed the land in queſtion to the two plaintiffs, and to four and their heim, 
other perſons, HABENDUM to them, their heirs and affigns, in per- C and part 
petuum, et quid eorum omnes haberent æqualem et conſimilem partem, . — — 
ANGLI1CE, “ part and part-like, and every of them to have as much mon, and not 
« as the other.” The queſtion was, Whether this were a joint- ent eſtate, 
tenancy or tenancy in common? The defendant claimed by de- Herley, 29. 
viſe under one of the deviſees.— And, without argument, tr was Dyer, 25. 326. 
ADJUDGED, that by reaſon of theſe words, ** part and part-like,” ps 2 d, 
and being deviſed © to them, their heirs and ns, and being in C. 2 
a will, it was a tenancy in common, and not a joint-tenancy, and 443. 696. 
that the defendant had good title. Wherefore it was adjudged for : Leon. 258. 


the defendant. 5. — — d. 
z 


2. Roll, 89. 2. And. 17. 3. Com. Dig. 34. 2. Atk. 441, 1. Verey, 165. 3. Burr. 1881. 1896. 
— Caſe of Fiſher v. Wigg, 1. Pecie Wms. 14, and 3. Bac. Abr. 196. Cowp. 352. 657. 1. Term 
396. 


Casr 5. 


Eve againſt Wright. CA 6. 


Hilary Term, 1. Car. 1. Rell 732. 


REPLEVIN. The defendant made cognizance as bailiff to Lord A verde in 
Peters, becauſe Lord Peters was ſeiſed in fee of the manor of !ivin finding 
Writtle, and he and all thoſe whoſe eſtate, &c. have had within — mw 

the faid manor A LEET of all the reſiants in * rittſe, ſemel in gnno, ae had 
IIZ. upon the Aſonday next after the Feaſt of Pentecoſt tenendum, pleaded, is good; 
and all amercements in that leet for not coming; and that the and ſubſequen:. 
2 was . and for the ſaid N the 8 . Ae 

en; and iſſue being joined upon this preſcription, the ju 
a the bar found this Greek 1 rann 7 . 


5 e 


rejected as ſur- 


75 Trinity Term, 3. Car. 1. In C. B. and C. 8. 


Eve That Lord Peters and all they whoſe eſtates, &c. have had a leet, 
=. &c. verbatim ut ſupra. But further they find, that the warden and 
ſcholars of New Collage in Oxford are ſeifed in fee of the manor of 
the reQory of Hrittle, called Romans-fee in Writtle; and that they 
and all thoſe whoſe, &c. have had a view OF FRAXK-PLEDC: 
of all the inhabitants and refiants within the ſaid manor called 
RoMANSs-FEE, ſemel in anno, in Fejts Commemorationis PAUL te. 
nendum ſecundum antiquam conſuetudinem ithidem, as to their manor of 
Romans belonging; and that the plaintiff was a reſiant within the 

faid manor ; and if ſuper totam materiam, c. 


There may be The point intended was, Becauſe the plaintiff was a reſiant 
4 ſuperior teet within the leet of The College, Whether he may be ſaid a refiant 
ar which the within another leet, and fo chargeable to two leets? and, Whether 
— — one may have a grand leet of all the inhabitants within a vill, and 
bound to attend. another may have an inferior leet of ſome of the inbabitand 


within the {ame vill, ſo as they ſhall be ſubject to two leets ? va 
1 3. Edw. 1. pl. 7. th ſti 
21. EA.. pl. 18. me queition. | 
18. Hen 6.pl.12. Co. Ent. 506. Hetley, 21. Cro, Jac. 551. 584. 1. Roll. Abr. 547. 4- Com. Dig. 160 
Cop. 14+ 2. Hawk. P. . 114. ; n 
If the jury find But ALL THE Covxr held, that foraſmuch as the verdict had 
a di vera, found the iſſue verbatim to be preciſely for the avowant as he 
— wed leaded, the finding of the other matter after is not material, but 
contradifory, idle; and judgment to be given for the avowant. So the matter in 
matter a 8 . p 
watds law was never debated by the juſtices. : 
ſhall de rejected ag ſurpluſage.— Pott. 130. 174. 212. 2. Roll. Abr. 60 5. 1. Leon. 92. Moor, 4z1, 
Co. Lit. 227. Fob. 54. Ray. 204. Cro., EI z. 480 2. Saund. 308. Savil, 312. 3. Leon. $0, 
x. Sid. 27. 96. B. R. H. 252. Dougl. 667. 1. Term Rep. 141. Wood's Inſt, 483, 2. Hawk. c. 11. L; 


Cair 7. Chapman again Chapman. 
In the Exchequer Chamber. 
" Trinity Term, 2. Car. 1. Roll 483. 


To a riraof RRR in the exchequer chamber of a judgment in debt in the 
Perfermancs 0 king's bench, upon an obligation of two hungred pounds, 
erm wm" conditioned, ** that it the obligor thould at all times well and truly 
eovenants, pay, perform, and keep all and ſingular the rents, covenants, 
a xryLica. © prants, articles, payments, and agreements, which on his part are 
Ton of non- 4 and ought to be performed,” compriſed in ſuch an indenture of 
ee leaſe, &c. that then, &c. Ihe detendant pleaded generally per- 
ſtating a . formance of all covenants, &c. The plaintiff replies, and ihews 
mand, is good; a breach for non-payment of the rent at ſuch a time, but doth not 
for a denial of ſhew any demand of that rent ; and thereupon the defendant de- 


ſuch demand murred; and it was adjudged for the plaintiff. 
would have "FR. 
been a departere And now the defendant aſſigneth for error, That foraſmuch a 


from the plea. the condition of the bond is general for the performance of all the 
1. Rl. Abr. 'covertatits, and not particularized for the payment of the rent, the 
443: 460, tent is not payable without demand, and therefore the breach ws 
Hon 9. got well aſſigned; and for that THe YEar-Books of 14. Edu. 4. 
Hh 99%. . & 22. Hen. 6. pl. 52: were cited. KL . 
Oro. Eliz, #23." But ALL THE JUSTICES AND BAROxs held, That the judgment) 
132 Et. 30% well given for he pleading performance of the payments, covenants, 
| 2TH Jase145- and agreements, it ſhall be intended he had realſy rforuied nt 

Plowd. 10g. "and ſo had paid all the rents; and when the plaintiff feplies, that he 

5. Com. Dig. hath not paid ſuch a rent, he need not alledge a demaiſd, for the de. 
43% 2 a 5 fendant 


Trinity Term, 3. Car. 1. In C. S. 77 


ſendant may not ſay it was not demanded, for then it ſhould be a Cnarnan 
departure from his plea ; wherefore they held the replication was 4 age 
good: and yet the obligation being general for performance of co 


they venants, doth not alter the nature ot the rent, but that it ought to 
ck de demanded ; and upon this reaſon a caſe was cited of — v. 
alled Sheers (a) in the common pleas. And the judgment was affirmed. 
* (a) Cro. Elie. 828. Hutton, 9s, Moor, 65. 
1 the Rolte againſt Sharp. Cat 8, 
f In the Excheqner Chamber. 
fant FRROR in the'exchequer chamber of a judgment given in an Delivery of 
fant aſſumpfit in the king's bench, where the plaintiff declared, That — *—gr 


he, at the requeſt of A. S. made a gown and petticoat for ti.e ſaid 4. . 
1s. which lay by him, becauſe they were not paid for; that the — — 
defendant, in conſideration the plaintiff would deliver to the ſaid confvideraion : 
A. $. the ſaid gown and petticoat, aſſumed and promiſed to the en allegation 
plaintiff that he would pay as much as the gown and petticoat were — | 
reafonably worth ; alle ging in fact, that he upon that promiſe quantum weruit, 
delivered the ſaid gown and petticoat to the ſaid A. S. and that with an aver« 
then it was reaſonably worth fifteen pounds, and that he had re- went yuod me- 


queſted the detendant to pay it, and he bad not paid it. * antes, 1 


ſufficiently cor= 

The defendant pleads or afſump/it ; and found againſt him, and tan, — 
judgment for the plaintiff. N uying to whom, 

And now error afſigned, That the declaration is inſufficient, be- Latch: 51.272. 
cauſe it is alledged he promiſed to pay, and he doth not ſhew to — 
whom he ſhould pay it; ſo it is uncertain to whom the payment An. mage 
ſhould be made. Cro. Jac. 263. 

SECONDLY, There is not any confideration for the defendant to 57% 
be charged; for he hath not any benefit by the delivery to A. S. r 


TH!RDLY, He doth not alledge that he delivered them to A. S. Ero. Eliz. 143» 
to her own proper uſe; and then the delivery to her is not material. 49. 848. 


X FoURTHLY, The promiſe to pay for them :antum quantum, c. is — wo 

uly inſufficient. 2. Will, 309. 
ts, But ALL THE JUST1CEs held that the declaration is good: for | _ w_ 
* as to the firſt, that he promiſed to the plaintiff to pay, although he p. 137. Yon 
of doth not ſay to whom he ſhould pay, it is good enough; for it 152. 

r- ſhall be intended to the plaintiff, and to pay to another is idle; for 

ws the plaintiff made the clothes, and the promiſe was to him to pay; 


therefore it ſhall be intended to be paid to him ; as in 4. Edw. 4. 
obligation ſolvendum to the obligor is idle, and ſhall be in lawa 
good obligation to the obligee. | 

To THE 8£coND, That the conſideration is good; for the de- 
livery of thoſe garments out of his hands at the defendant's re- 
queſt is a good and valuable conſideration. 

To Tat THIRD, That the delivery to 4. S. at his requeſt is a 
very good conſideration (a). 

To rug FovrTH, It is the uſual way to lay down in certainty, 
diz. that he ſhould pay for it tantum quantum meruit, c. and then 
to aver what it is reaſonably worth ; 'which being the common 
courſe, and always allowed, judgment was therefore affirmed, 

(, See 29. Car. 2. c. 3. ; 
Purcaſe 
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78 
Carr 9. Purcaſe againſt Jegon. 
In the Exchequer Chamber. 


In debt, plea of DEBT upon ati obligation of two hundred pounds, conditioned 
payment on an A for the payment of one hundred pounds upon the one-and. 
— thirtieth day of September following. The defendant pleaded Pay: 
ks irti ding to the conditi 
payment on that ment the ſaid one and thirtieth day, according to t ondition of 
day nor any time the bond; and iffue thereupon, and found that he did not pay; 
before, in good. and coſts and damages aſſeſſed, and judgment given for the plain: 
Ante, 25. 54* tiff; and error brought in the exehequer-chamber. 


3 — p 4 The error aſſigned was, Becauſe the verdict being upon the pay. 
—— 58. ment on the one-and-thirtieth day of September, is an idle and 
R. 586. void iſſue, and ſo a void verdict; and then the — . being 
2. Co. 5. a. 5 given upon the verdict, is ill: but the plea of the defendant is ill 
* and judgment ought to have been given upon that and not upon 


4. Bac. Ab. 39, the verdict. | 
60. 128. Sed non allxatur : for there being no ſuch day as the one-and. 
Comp. 67! thirtieth day of September, and the jury finding that the mon 

28. . vas not paid upon that day, nor any time before, they find ine 
3. Term Rep. fect it was never paid; which is a good verdict, and judgment wel 
531. given thereupon. And therefore judgment was affirmed. 


Michaelmas Term, 


3. Car. 1. In the Common Pleas. 
Sir Thomas Richardſon, Kut. Chief Juſtice. 
Sr Richard Hutton, Kut. 

Sir Francis Harvey, Kut. | 
Sir George C A. Knt. Juſtices. 
Sir Henry Yelverton, Kut. 

Sir Robert Heath, Knt. Attorney General. 
$:r Richard Sheldon, Kut. Solicitor General. 


— — AT YT 
Clapham's Caſe. cast 12 


N OTE. Upon information to the Court that a habeas corpus If the judge of 


being awarded to the court of Guildford in Surry to remove 32 '*tcrior cou 
is NCT an utter 


a cauſe there depending, they notwithſtanding proceeded. b riger of three 
Upon examination it appeared, that the writ was delivered after the years ftanciug, 
iſſue joined in DEBT, viz. per minas pleaded, and that the iſſue was proceedings 
joined more than fix weeks after the action brought, ſo as by the a be tayed 
- . upon the deli. 
21. Jac. 1. c. 23. ſ. 2. (a) the judge might refuſe, r 
Ir WAS RESOLVED by all the Court, becauſe it was in an action notwithitanding 
of debt upon an obligation of two hundred pounds not made within ie is joined 
that vill, that the ſtatute doth not extend te this caſe ; for that Mages the tim 
. . . . imited by the 
provides againſt the removing by habeas corpus ſuch actions only 


where the cauſe of ſuit is properly arifing within the vill. oy eg | 


SEconDLY, Foraſmuch as the proceedings were before one who 1. Salk. 148. 

was town-clerk and attorney of the common pleas, and not an utter 2885 
f 4 . . aith, 69. 
barriſter (as he ought to be by an expreſs proviſo in the ſtatute, , 0d. 8 X 
and ſuch utter barriſter ought to be there preſent, and cannot have Palmer, 403. 
a deputy, but ſuch one as is an utter barriſter and preſent at the 3. Com. Dig. 
trial), ir WAS RESOLVED, that after the habeas corpus delivered the 4. 5 
faid proceedings were ill, and not warranted by the ſtatute; and |; 3 wy 
their proceedings, after a habeas corpus, to trial and judgment were 64. . 
alſo void. 1. Butr. 57 f. in 
point, See alſo 2. Burr. 758. Tidd's Practice, 175. 


Whereupon a ſuper/edeas was awarded: and the judges of the If an inferior 
king's bench, being informed thereof, agreed, that their courſe in oe rouge 
the king's bench was to diſallow proceedings in an inferior court xs 5 1 
after an habeas corpus delivered, unleſs it were a cauſe ariſing in the as Hall ifſue. 
vill or corporation. J. Mod. 85. 

3. Com. Dig. 453. 2. Hawk. P. C. 418. 1. Term Rep. 279. 


| (s) See 21. Jac, 1. c. 23. 12. Geo. 1. C. 29. f. 3. and 19. Geo. 3. c. 70. ſ. 6. 


Oxford againft Rivett. Cazz 2, 
Trinity Term, 2. Car. 1. Roll 1684. | 


gCIRE FACIAS _ Katherine Rivett, adminiſtratrix of John Toſcire facias | 
Rivett, upon a judgment againſt the defendant as adminiſtratrix, ain anacmi- 


for a debt due by the inteſtate. | — — 


plene adminiſtravit at a particular time. The plaintiff replies, that at that time * devaſtavir diverſe ben, 
without naming the adminiſtratrix. The defendant rejoins“ god 17g non deyaſtavit, Se. On iſſue 
Joined, and verdict for the defendant, ſhe hull have judgment. Foſt. 92, 9z3.—5. C. Hetl. 33. 3. C. Lit. 
Rep. fz. 1. Roll. abr. 908. 910. Co, Lit. 89. b. Dougl. 452. 1. Term Rep. 288. 


The 
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80 Michaelmas Term, z. Car. 1. In C. B. 
OxrorD The defendant pleaded, that the inteſtate made his will, and 

againſt thereby conſtituted &dward K:vert his ſon within age his executor 5 
Rirrrr. and that adminiſtration was eommitted to her durante minore ou 20 
and that he ot ſuch a day attained the age of ſeventeen years, and * 
then refuſed to be executor, and the adminiſtration was committed = 
to Sir Hugh Wirrell; and that at the time that Edward Rivet came M 
to the age of ſeventeen years, ſhe had fully adminiſtered all the 4 
eſtate wuich came to her hands, &c. ha 
The plaintiff replies, that at the time the ſaid Edward came to 6 
his full age, deva/tavit diverſa bona of the inteſtate's, unde ſatisfeciſ an 
petuit to him his due debt. 1 
The defendant rejoins, quid ipſa non devaſlavit aliqua bonorum, E. ar 
et de hoc ponit, Sc. et preditius querens fimiliter. | to 
Upon this it was tricd, and found for the defendant. h: 
It was now alledged in arreſt of judgment, that here is not am 1 

iſſue joined, and therefore it is a mit- trial not aided by any ſtatute: 
for in the replication he doth not alledge that KATRERINA deu 0 
tavit, but that devaſlavit; and Katherina is not named but by: 7 
parentheſis. . fi 
RichAxpsox, Chief Juſfice, Hur rox, and HAanvey, conceived 4 
it ſhould be conſtrued, that KA TUERINA devaſiavit, for ſhe vn Ja 
the adminiſtratrix ; and the other by intendment could not make al 
the devaſtation. And the replication is, that devaſtavit diverſa b 
Ante, 64. bona, unde fatisfeciſſe prtuit the plaintiff of his debt, which is a ftrong m 
Cre. Jac. 63. intendment that the devaſtavit; and it ſhall be a good intendment w 


4- Bac, Ab. 57. to aid it after verdict. 


Gs. Lit. 126. a, is a direct affirmative and negative: but here is no direct affirms 


(a) It was mov- 
ed again on ano- 
ther day in the Term, and judgmer.t given for the defendant, Poſt, 93, 94+ 


CAS 3. 


_ The ature of 
32 Hen. 8. C. 2. 
limiring. an 
OT Conte 7 
for rent, Compton and John Blund, for that the place wHERE was ten actes 0 
ſuit, or ſervice, Meadow, qo i 
» toa poſſeſſiooof {ing in eccleſid de Eaſi-Grinſicad was ſeiſed in fee of a meſſuage 
_ —— called Boyles. and of 100 acres of land, 40 acres of meadow, and 50 
the avowry, &c. acacs 
Hors not extend to a now ren created by aft of parliament. Vd, S. C. poſt. 214. Hetley, 28. 36. 
233. Lit, Rep. 42. 2, Vernon, 255. 2. Inſt. 993. Co. Lu. 115. 4. Moor, 44+ 3- Reb. 366. 3+ 
ent. 265. 2. Vernon, 235. f. Com. Dig. 335- $3%+ | 


nd ſhe in the rejoinder ſaith, quid ip/a 
KATHERINA nen deveſtavit, et de hoc ponit je ſuper patriam, et queren. 

ſimiliter : and hereupon a- verdict was given, which the plaintiff 
ſhall not avoid by an exception to his own replication. 


But YEeLvEeRToON and I held, that an intendment ſhall not make 
a replication good; and an iſſue cannot be joined but where ther: 


tive quod devaſtavit; and the Court ſhall not intend it to be Aa- 
therine more than another ; and it may be that Edward Rivett the 
executor non _devaſtavit : but quacunque vid dati, the Court by in- 
tendment ſhall not aid it where there is no iſſue joined; and the 
verdict cannot help it (a). 


-— = + 


Fawkeners againſt Bellingham. 


Michaelmas Term, 22. Jac. 1. Roll 490. SussEx. 
EPLEVIN of the taking of three oxen, upon the 3d September, 
20. Fac. 1. at Eaſi-Grinſicad, in a place called Horſe-Shvw« 
Meadow. The defendant makes conufance, as bailiff to Sir Hem) 


. 
- 


ue diu-ante tem pus quo, Ec. ultimus preſpyter celebrands 


. ian. tft rH . ee oo -H"H 


of paſture, in Eaſt-Grinſicad aforeſaid, whereof the place 


WHERE, 


) and 
Utor; 
etate, 
, and 
utted 
came 
I the 


ae to 


feciſt 
\ 


the 
in- 
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WHERE, time whereof, &c. and of all the time, &c. was parcel in Fawernrns 


jure p 
2 | 
— rent of 5 —— — and four broad arrows annually at 


Michaelmas to a . 
yices the ſaid Lord Windſor and Jobn Sherry were ſeiſed by the 


reſbyteratiis ſui, and held them of Lord H/ind,or ald ohn Sherry, 
or manor of Brambleton, in the county of Suſſex, by fealty 
paid, and ſuit of court and heriot ; of which fer- 

s of the ſaid laſt preſbyter, as by the hands of their veray- 
_ and being — lo eitel, che faid laſt | — — 
nued his poſſeſſion until the ſtatute 1. Edu. b. g. 14. of chantries (a): 
and ſhews the ſtatute, with the ſaving of all rents, ſuits, and ſer- 
vices, whereby the king was ſeiſed in tee of the tenements unde, c.; 
and that the ſaid king, in the fourth year of his reign, granted them 
to Thomas Reve and others, whoſe eſtate one John Cornford now 
hath ; and that the ſaid Lord Windfor and John Sherry were ſeiſed 
in fee of the ſaid manor of Brambleton, before the ſaid ſtatute and 
after; and that after the ſaid ſtatute, viz. in 5. Eliz. they infeoffed 
one Pickering of the ſaid manor and rent, and ſo by divers mean 
conveyances the ſame manor came to the hands of the faid Sir 
Henry Compton and John Blund, in the fourteenth year of James the 
firſt ; and for the rent of gighteen ſhillings for one year behind, at 
Michaelmas, 20. Fac. 1. he made conuſance as bailiff to them, as in 
land chargeable to their diſtreſs, for the ſaid rent in /ormd preditts ; 
and avers, that pre/byteratus. prædictus fuit in eſe within tive years 
before the ſtatute of 1. Edw. ö. c. 14. ; and makes divers other aver- 
ments, that the lands were within the ſtatute, and that they were 
within the ſaving of the ſtatute. 


The plaintiff in bar of the conuſance pleads proteſtando, that the 
ſaid prieſt © now tenuit; and proteſtands to all the mean conveyances, 
pro placito dicit, that the ſaid Sir Henry Compton and the ſaid 
John Blund, nec aliguis alius, whoſe eſtate they have in the ſaid ma- 
— were ſeiſed of the ſaid rent within forty years ante tem pus quo, 

e. 

Thereupon it was demurred; and this caſe was oftentimes ar- 
gued at the bar and bench. | 

The ſole 8 was, Whether this rent be within the ſtatute 
of 32. Hen. 8. c. 2. of limitations (6) ? for if it be, then no /ci/in 
being had within forty years (as is confeſſed by the demurrer), he 
is to be barred of that conuſance. 


YzLverTON, HuTToN, and R1icHARDSON, Juſticet, argued 
for the defendant, that although it be a rent within the words of 
the ſtatute, yet it is out of the intent of the ſtatute; for the ſtatute 
extendeth only to rents ſervices, and rents by preſcription ; but 
rents which begun by deed within time of memory were created 


quaſi by an act of parliament, and ſo _ beginning known) are 5. Ca. 65. 4. 


out of the intent of the ſtatute; for that intended only ſuch rents 


whereof 45 ought to be all in an avowry ; and being al- 
bind t 


ledged ſha he party, unleſs there be a traverſe : and when 


ſeifin is alledged it is but formal, and not the ſubſtance ; as it is F. N. B. u. e. 


Where an avowry is made of a rent created by deed, or reſerved by 
grant within time of memory, although ſeiſin be there alledged, 


eas. Jac. 31. Hob. 123. Moor, $65. 1. Lec. 38. Lane, 113. 115, Dyer, $c. 
N oll. : 52-477. 2. Roll. 160. Ooldſb. 9 3. 267. 2 
le, 30. v2, 1. Bulſt. 120. 3. Bulſt. 151. () Sc 1. Mary, e. 5. 281 21. Jac, 1. c. 16. 
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Fawrxrnruns 


againſt 
Bur Lc1NGHAM. 


Fd. 95. 


5. Lit. 153. 2. 


that it is the ſame rent in eſtate as it was before, viz. if it were an 


unknown, and it is the ſame rent it was before (for it is parcel of 


made or created by the 1. £dw. 6. c. 14. appears hy this, becauſe the 
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yet it is not traverſable, but the deed only which is the title, as it aw 
is held in Sir William Foſter's Caſe (a), and Lofeild's Caje(b) : ſo rent ec 
created made by act of parliament, tlie beginning thereof being by def 
the act, that is his title, and the ſciſin is not material: and although 
the ſaid rent were a rent · ſervice, yet by the conſtruction of the actof 
1. Edw. O. c. 14. it is turned into a rent - ſeck; and the beginning bef 
of that turning being known, it is therefore as a rent created by 81 
parliament. | . F 


YELVvERTON and Horror called jt a rent coming out of the 
womb of the parliament, and'therefore no time to have/ec//in thereof 
within forty years, for the ſtatute preſerves it to him; and as he 
hath loſs thereby as lord, that he cannot have efcheats and other 
profits which a lord hath, ſo hath he benefit, that /aches of time or 

FHiſin, although an hundred or two hundted years, ſhall not prej udice 


kim; and therefore compared it to the cafe of a rent-charge by deed, Ar 
ora rent granted upon _— of partition, in an avowry for them; | 
although ſeiin be alledged, yet it is not material nor traverſable, nor rec 


is it of neceſſity to alledge it; and this ſtatute of 1. Edw. O. c. 14. 
taking away the ſeignory, the rent, which is the fruit, ought to be 
eonſtrued as liberally and beneficially as may be : and this avowry 
is grounded upon the ſtatute of 1. Edw. 6. c. 14. which he ſheys 
in his avowry, and therefore is out of the ſtatute of hmitations, 
which extend to avowries at the common law. But they agreed, 


eſtate for life, the remainder over, ſo it ſhall he vow; and if it were 
deſcendible on the part of the mother, fo it ſhall now deſcend in the 
lame manner: bat it is altered in quality, for it is turned into a 
rent-feck, and the beginni»z thereof being known, is therefore out 
of the ſtatute, i %, out of the intent of the ſtatute, although not out 
of the words; and compared it to the cafe where confirmation is 
within time of memory to hold by ten ſhillings rent, whereas be- 
fore he held by twenty ſhillings rent, although there were not any 
ſeiſin of this rent within forty years, yet it is out of the ſtatute ; 
as if judgment be in a per quæ ſervitia, ſuch rent is out of the ſta- 
tute, becauſe there is a record thereof; fo foraſmuch as this rent is 
turned into a rent-feck by the parliament, it is out of the ſtatute. 


But it was argued by HARVEY and MYSELF to the contrary, 
that this 1s within the ſtatute ; for. the ſtatute extends to all rents, 
ſuits, and ſervices, ſo it is within the words: and we alſo conceived 
it to be within the intent; for although it be a new rent-ſeck, and 
was before a rent-ſervice, and the time of the alteration thereof is 
known, yet becauſe the beginning of the creation of this rent is 


the manor as before), as 31. A. 23. which proves that it is an an- 
cient rent, time whereot memory, &c. and alſo the ſeiſin, before 
it was turned into a rent-ſeck, is ſufficient to have an aſſiſe, as 
Bevill's Caſe (c); and therefore the rent being an ancient rent is 
diſtrainable of common right. And that this is not a new rent, 


ſtatute faves only all ancient rentz, &c. ; and by conſtruction of 


(<) ?,Co.9g4 . (0) 10. Co. 168, (e) 4c. 2. 
- a ; hw 
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aw this ſhall be taken to be and ſaved to the lord as a rent-ſeck, Fawxrnuny 


as it 
rent ecauſe the king cannot be a tenant nor hold of any, as the tenant a againſt 
g by before did (a). And this rent is not as a rent given by the ſtatute; STC INGHAN: 
Pugh or a ſaving in an act of SR is no giving of any new thing, 
Qt of nleſs in — ſpecial cafe being a ſaving of that which was in ee 
ning before, and it is 3% an exception or forepriſe out of the ſtatute ; 
d by vs it is held Plowd. 563. 35. Hen. ö. 34. 26. 4.66 8. Edw. 3.67. 

: 9. Edi. 3. 27. Hen. 8, title © Parliaments,” 77. So this ſaving - 
* the being general doth not give this rent, but is a ſaving of it out of 
reof he | +. oy where otherwiſe it would have been extinguiſhed and 
s he Joſt ; for every one is intended to give all their rights in ſuch lands Poſt. 101. 
ther or rents iſſuing out ofthe ſame, but only ſuch as are ſaved thereby: 
e or ſo the ſtatute doth not give nor make any new thing by the ſaving, 
dice but ſaves that which before was in being, and ſo it is the ſame rent. 


And this is proved by the averment, that he had ſuch rent before ; 
ſo it is not to be compared to a rent made or created by a deed or 
record within time of memory; for this is a rent whereof the be- 
ginning is not known, and therefore of neceſſity ſeiſin muſt be al- 


be edged thereof in an avowry. And this /e;/in is always traverſable ; 
Fry for in an avowry the /e;/in is the principal matter which ought to 
wi be alledged, and it ſhall be traverſed; as it is held ing. Co. 34. 36. a. Co. Lir. 268, b. 
ns, Buckna!['; Caſe, 27. Hen. 8. 4. & 20. 34. Hen. 8. Averment,” 113.: Fl. Ccm. 95. a. 
&d, and /c;-n alledged ought to be confeſſed and avoided, as by coercion 


of diſtreſs, or traverſed ; and a traverſe ſhall never be of a ſeifin ge- 
nerally, but ever of a ſeiſin within time of limitation, as the books 
are, Dyer, 107. 31 5. 8. Co. 64. Warren's Caſe, cited in Foſter's Caſe, 
jo. Hen.b. G. Keilw. 13. Hen. 95.31. 21. Hen. 7. 7. Dyer, 330. 
And whereas it was affirmed, that Gif ſhould not be alledged or 
traverſed, becauſe the rent is changed within time of memory, that 
cannot bea reaſon ; for then when the lord purchaſeth the tenancy 
or meſualty, he ſhall have a ſurpluſage of the —— which are not- 
withſtanding diſtrainable of common right, as the book 2. Edw. 3. 
« Extinguſhment,”' 1. 20, Edw. 3. Avowry,” 126. and therefore 
it is againſt law that the lord ſhould be bound in that caſe to any 
time of ſeiſin. And this ſtatute of limitations is favourably to be 
expounded, to repreſs the miſchiefs, and not to be enlarged in time 
further than the ſtatute appoints, as Plowd. 371. per CATIM in caſes 
of fines, which is the reaſon there given that copy holds are within 
that ſtatute ; and it being within the miſchief and remedy intended 
dy the ſtatute, ought to be conſtrued according to the rules in 
3 Cs. 7. Heyden's Caſe. Wherefore they concluded for the plaintiff. Ante, 45. 


But hy reaſon of the opinion of THE OTHER THREE .JUSTICES, 
judgment was given for the defendant.—But afterwards a writ of 
error being brought in the king's bench upon the point of law, the 
Judgment was reverſed, quod wide poftea, pag. 214. 


* 


(«) Dyer, 3 ;. 1. Co. 47. n 3 
. Roll Ab 9 ee 8. Co 829, b Co — 1. b. Theta: 212 6, Co. 4 


Memorandum. 
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C4 Memorandum. 


Serjeants at law N the laſt vacation, a ſervant to SERJEAnT HEAD TV uſually 2. 
axd their ſer- I tending on him was arreſted on a proceſs out of the court of 
——— de THE MARSHALSEA, and thereupon obtained a writ of privilege out 
p only . — - ; 
in Ing cen Of this court, reciting, that ſerjeants at the law who are attending 
rA, and not this Court, and their ſervants ordinarily waiting on them, ought ts 
elſcwhere. enjoy the privilege to be ſued in this court; which being delivers 
2. Inſt. 214. , to the ſteward of the ſaid court, he would not allow thereof, ſup. 
423. 563. poſing ſerjeants at law ought not to have ſuch privilege for then 
Q'0. Jac. 663. and their ſervants, and that he might not be ſued by bill fi: 
Ka — Sh againſt him, as 11. Hen. 6. pl. 8. Dyer, 24. Book of Entries, 4.30, 41. 
x. Bl. Com. 24 And now this matter was moved to this Court, that they ought 
3-Bl. Com. 27.. to have the privilege, for they are properly attendant at this bar, and 
none others are admitted to practiſe here: and 8 peradven- 
ture it may be dovbted, whether he may be ſued by bill file], be- 
cauſe there cannot be a fore-;:dger againſt him, yet he may be ſued 
here by original: and precedents were ſhewn, one, where Man- 
TYN, Serjeant, was arreſted in London, at the fuit of the Bi/bop if 
IFinchefter, and at the ſuit of others, and had a writ of privilege, 
reciting, that ſerjeants at the law were to be attendant to the ſaid 
court, ex officio plus quam alibi, and that their ſervice was necefſar 
at this bar, and therefore commanded them to ſurceaſe, and to pro- 
ſecute their ſuits in the common pleas. 


WHEREUPON it was allowed, and the party diſcharged of the 
ſuit in the court of Mar/bal/ca. 

A copy of the record and writ produced was as followeth: 
© REx majori et vicecomitibus LONDON, &c. Cum omnes et ſinguli de 
* curia naſt ra de bance, in veniendo verſus curiam naſtram, ibidem no. 
* rando et exinde verſus propria redeundo ſub protettions noſtra gc dt. 
6 beant, et à totis temporibus retrgatlis conſueverunt, juri convent iffii 
* of quitus in eadem curia; No; de neftris ligis, conſervare dic nemur txhi- 
* beretur pro eiſdem nojtrum privilegium ſpecialius protegi quietius defen- 
dere. Nulli liceat judici ſecula i placita verſus co marq, niſi in fe 
* marum ap pcalarum, vel liberi tenementi caufis alibi, quam in lancs = 
* dift9 cognoſcere vel tenere; quidam tamen HENRICUS epiſcopus Win. 
* toniz, ct JoHAxnNes PODKIDGE, curiæ noſtræ praditie privilegu, 
neſcientes, nec ingendo, nec indigenda miniflerium JO # x18 M. fervi- 
<< entis ad legem : qui ex officio incumbit in curia illa potius quam in als 
* miniſtrare, præſertim cum eadem curia ulierius gradus perſonarun, 
* quam ſervientes ad legem non permittit, diverſas debitorum querelas, 
« viz. predifus epiſcopus unam ſuper demandum 1001. et preditiu 
* TOHANNEs PODRIDGE glteram ſuper demandum de 121. verſus ipſun 
* JOHANNEM M. Ac. coram vobis præſatis majeri tenendas 2 
* rent, ct per certa bona ſua per miuiſtros veſtros attachiari, contra pre- 
* ditte curiæ neſtræ privilegium, minus debite procurarent. V ofque 
© prefatus major querelas predifias coram vobis in curia veſira circiui 
* prediftas ſummas perſiſlitis terminand. prout ex ipſius J. M. quere's 
** accipimus, unde nobis ſupplicauit i per nos de remedio preuileri LW 
* quia eidem J. M. fiert, quod eff juſium, et libertati et priuilegis cu1's 
e prædiclæ inviolabiliter obſervari volumus, vobis-pracipimus, quod wi 
© prefaius major fi querelas prædictas vel carundem alteram Junge? — 

B 5 . , ; f 4 6qu 


riti, 


qu 
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1 alioquin vos prefati vicecomites de placitis ſuperſedeatis, querela ve] Manon aN- 
« earundem alteram coram vobit, et quemlilet veſtrum de placitis illis, DUM, 
« ot alits quibuſcunque verſus prefatum J. M. quocunque nomine cenſea- 
« tyr, coram vobis ſedente curia naſtra de banco prædicto, motis vel mo- 
« vandis ſuperſedeatis omnino. Teſt. &c.“ 
NorTE this writ well, that ſerjeants only ſhall attend at the com- () S. vide 


mon pleas, and ſhall be impleaded there, and not elſewhere (a). 3 ie, _ 


2. Lev. 129. 3. Keb. 424. 4. Mod. 226. Strange, 738. contra. 


Memorandum. Cas 5, 


(GEORGE VERNON, a reader of the Iuner-Temple, received in The ceremony 
the time of the laſt long vacation a writ to be ſerjcant, return - —— 

able menſe Michaelis, and thereupon he appeared upon the laſt day e In 
of Oftober, which was the quarts die poff, in chancery ; yet the pro- 

thonotary ſaid, that he might have appeared there the firſt day, or 

any day before the fourth day. Being ſworn in chancery, he had 

afterward day given him to appear in the common pleas, until the 

8th of November, at which day he came in the morning to Sergeants- 

Inn in Fleet -flreet, accompanied with the benchers and others of 

the ſociety of THE INNER-TEMPLE, and there, before the juſtices 

of the ſame houſe, and Lon D RicHARDsoN, Chief Fuftice of the 

common pleas, the other juſtices of Serjeants-Inn, in Chancery-iane, ; 

not being preſent, he Went in attended with the warden of the Ante, fol. 67, 

Fleet and the uſher of the „ >, and there, without any ſpeech | 
made (as the uſual courſe is by chief juſtice), he recited his couxT, 

and after demand of oyer of the writ by one of the ſerjeants, the 

writ being read by the chief prothonotary, and DEFENCE made by 

another ſerjeant, he kneeled, and his coif and hood were put on, 

and he diſmifſed ; and afterward, the ſame day, went to the com- 

mon pleas, and was there preſented by two of the king's ancient 

ſerjeants, and then recited his court; and DEFENCE was made, 

and the writ read, and he placed in his place of pui/ne ſerjcant. Mn. 

GEokGE W1LD, one of the utter barriſters of the Inxer-Temple, 

delivered rings for him with this inſcription,' * Rex Legis Regnique 

« Patronus.” Afterwards, upon the ſeventeenth day of November 

the ſame Term, he was made one of the barons of the exchequer. 


— — — 
BraownLow, Chief Prothonotary, ſhewed me theſe precedents, —_ — 
A 1, Brownl, 47, 
Lovelace againj Cocket. Casx 6. 


Michaelmas Term, 6. Fac. 1. Roll 1001. 


[DEBT upon a bond. Thedefendant pleaded acceptance of ano- Indebton bond, 


ther bond in diſcharge of the obligation aforeſaid, and ruled r defendant 


by Tag Cour to be ill. — = 


another bond in ſatisfaion, Poſt. 193.—1. Mod. 225. Cro. Eliz. 516, Cro. Jac, 100. $79. 650. 


Hobart, 68. $6. 6. Co. 1. Brownl. 1. Burr. 9. 2+ Com. Ses the caſe of 
Meaſe v. Meaſe, Cowp. * * . | VOUS ED 


Branthwait againſt Cornwallis. e 7. 


Michaelmas Term, 2. Jac. 1. Roll 3272. . 


DEBT. He pleaded acceptance of a ſtatute-ſtaple after the day 
of payment, and it was held no plea. 


CRO, CAR, G Maynard 


86 Michaelmas Term, 3. Car. 1. In ©: B. 


- Carr 8. Maynard againſt Crick: 

Tp; Trinity Term, 41. Eliz. Roll 1409. 
Cro, Fliz. 716. DEBT upon a bond. Ihe deferidant plcaded acceptance 0 
Co. Lit. 212. b. another bond in ſatisfaCtion of the firit obligation; and it vn 


1 7 85 ruled by the Court to be no good plea. 


C432 9. Oliver againſt Leaſe. 
| Trinity Term, 14. Jace 1. Roll 734. 
8. Com. Dig. DBI upon a ſingle bill. The defendant pleaded, that he in. 


— R feoffed the plaintiff of ſuch land in diſcharge of the ſaid bill, 
Term Reprad. which he accepted; and it was held to be an ill plea. Vide 4 Hens, 


Dyer, 1. 12. Hen. 4. pl. 23. 
| | 
Ces 10. Young again Young. 


If an infant be RAMEDON IN DESCENDER. After judgment upon: 
admitted to ſuc | n : - 

3 verdict, the record being removed by a writ of error, it wa 
and, bythe mit. moved to have it anicnded in the FILAZER $ ROLL, viz. © W her 
takeofthe clerk, ** the defendant was admitted before Jus Jones, in Fal 
the admiſſion is © Term, 22. Fac. 1. being then juſtice of the common pleas, to pro- 
bot entered, the e ſecute in omnibus actionibus.” This was entered in the Pitz 


And the 

Jabn 1oung, by J. S. his guardian, ad h 

etdpel bs of- admiſſus per Curiam, obtulit ſe quarto die, Wc." But there was no 
ficers, ſhall pre- entry in the TILAZE IRS ROLL, as is uſual in ſuch caſes; . gut 
judice a ſuitor. ** conceſſim eſt fer Curiam, quid petens ſequatur per F. S. his guardian, 
Hottoo, 92, The queſtion was, Whether this may be amended and inſerted? 
And ALL THE CovrrT held it might well be amended, notwith- 

ſtanding the writ cf error brought and the record removed; be- 

cauſe it appears by tlie note under Jusriek JoxxEs's hand, that he 

admitted “ the guardian ad praſegurndum; and by the ſeveral en- 

tries it appears, that * he ſued by his guardian:“ and the entry in 

the roll in the filazer's office is, quod obtulit ſe ; fo the admittance 

of the guardian appearing to be before the cult, it is the omiſſion 

of the clerk, or rather the act of the Court, which did not cauſe it 

to be entered in the Fit.aztr's ROLL; it ought not therefare to 

prejudice the party, no more than the not entering of a warrant of 

attorney, when it appears he hath a ſufficient warrant of attorney, 

which hath oftentimes been uſed to be entered upon examination 

of the truth, although a writ of error be then brought. Wherefor 


by the rule of the Court it was ordered to be amended. 


An infant may But ſome doubt was made, Whether admittance to ſue by gu. 
ſue either by Jian, where it ought to be by prochcin amy, be good, as it 1s 1 
1 F. N. B. 27. h ?—But rux Coux r delivered no opinion therein, 
. becauſe there were many precedents that ſuch entries had been both 
ways (a). 
(«) See S. C. Jones, 177. where this alſo Cro. Jac. 640. Poſt. 161, and Mr. Hu. 
point of the caſe is reported at large, and grave's note (1) Co. Lit, 235. b. 
38. Com, Dig. 197. 199. Cowp. 127. See 
Kirton's 
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Kirton's Caſe. Car 11. 
In the Court of Wards. 


ATOTE. Upon an aſſembly of all the Juſtices and Barons in 'fa 3 

N 3 m Fleet-ftreet, the caſe was propounded before them 8 eee 
by HyDE, Chief Juſtice, which had been argued before the two Chief ter on pa ment 
Juſtices and Chief Baron, being the caſe of one Airtor! referred to of the principal 


them out of the court of wards. | 0 _ * day, 
A man mortgages upon condition, that if he or his hers repay — rays i 
one hundred pounds at ſuch a day he ſhall re- enter: he dies, leav- and be die 
ing iſſue a daughter ony, his wife being priviement enſeint with a before the day 
ſon. The daughter and heir at the day pays the hundred pounds, leaving iſſue 4 


bers” dawghter onlys 
and afterwards the ſon is born. KS. Pe 


The queſtion was, Whether the ſon ſhall enter upon the ſiſter, be dzy, and en- 


i zun e 6; 7 | ters, and aſter- 
or if ſhe ſhall retain it tor ever: . 


Vide 1. Co. O5. a. 99. a. Shelley's Caſe, that the daughter who paid bora, i- 
the money ſhall retain it 5 for 7 ſentit onns ſentire debet et commedur. ter ſhall retain 
And 9. Hen, 7. 21. by Woop, that if the daughter enter for a con- . — 
dition broken, and afterward a ſon is born, the ſon ſhall not take — 
advantage, &c. becauſe he hath not any right at the time of his 3 
entry. ; Co. Lit, 11. 
And it was held by Hv DE, Chief 4 WALTER, Chief Baron, Hob. 4. 
Dexnam, HurToxn, WHITLOCK, HARVEY, YELVERTON, and 3. Co. Er. 
MYSELF, Juſtices, that the ſiſter ſhall retain it againſt the fon born, = 287% 
after peformance of the condition : for inaſmuch as ſhe paid the 8 
money (aud if the had not paid it the land had been loſt /a) ), if 4. Mod 28:. 
ſhe could not retain the land againſt the fon, ſhe hath no remedy 3: Lev. 408. 
for the money; and by payment thereof the hath gained the land, 3. Bac. Abr. 
and is in as @ purchaſor, although ſhe were entitled thereto by the ons _ 
condition, and as Heir, and ſhe ſhall retain it as the ſhall the pergui- * . 
fite of a villain, and as land gained by her vigilancy ; for otherwiſe 

it ſhould be loſt to both, and the ſhould loſe both a and money; 


therefore the law wills that ſhe ſhall retain the land. 


But RicyanvsoN, Chief Fuſtice of the common pleas, and Do- 
D-RIDGE, held ſtrongly the contrary, becauſe the hath it as heir, 
and then the nearer heir being born ſhall defeat it: and it was in 
her a voluntary act to pay the money, which ſhe might well have 
omitted; and the paid it of her on head, and at her own peril. — 
Jones and TREvoR, friſne Barons, doubted thereof, and would not 
"5 any opinion, but rather inclined that the ſon ſhould have 
it (0). 


(a) See 4. Geo. 2. c. 20. for the more (5) Vid 16. & 1. Will, 3. c. 16, 
tafy redemption and forecloſure of mottgages. 


Halley's Caſe. Cat 12, 


FIJECT MENT upon a leaſe of a meſſuage in Oxon. The de- The wniverfity 
* fendafit being principal of Glouceſter-hall, in Oxford, pretended, — — 

that he being a ſcholar in Oxford, and a privileged perſon, ought jane of an 

to be ſued before the vice-chancellor in Oxford according to their cjetment 

courſe of proceedings there, ſecundum morem untverſitatis, and accord- brought to re. 


NZ tothe charters granted to the univerſities in the 3. Rich. 2. and the e stechen 


of a term, 
Vide ante, p. 73+ Lit. Rep. 252. f. Bac. Abr. 329. 


G 2- 14. Hen, B. 
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Hattry's 14. Elen. 8. and confirmed by parliament in the 1 3. Eli. e, 2 


Cat. wherefore he prayed there might be a ſtay of the p1 oceedings in Of 
this court ; and 4 their charters, that they had conuſance of jh 
all ſuits, contracts, covenants, quarrels (except concerning free. co 
hold); and this being a perſonal action, they ought to have co- m 
nuſance thereof. th 

DAurokr, for the univerfity, ſhewed an ancient record in this e 


court in 22. Edw. 1. wheze a plea of covenant was brought in the 
court of the vice-chancellor of the univerſity of Oxford, by reaſon 
of a contract made before that time, wherein was granted to then 
that they ſhould have conuſance of all actions perſonal and con- 
tracts; and the covenant in queſtion was, that he ſhould enjoy 
ſuch an houſe in Oxford for a year; and becauſe this court of the 
common pleas had granted a prohibition to ſtay the proceedings in 
the ſaid ſuit, being begun in the court chriſtian before the vice 
chancellor, the record mentioned, that upon the ſhewing of tin 
charter, it appearing the action was brought only upon the con. 
tract, and not fro domibus, therefore a conſultation was granted; 
and it was prayed here, becauſe this action was but perſonal, that 
they might have conuſance thereof. 


But ALL THE Covar denied it, and affirmed that the vice. 
| chancellor had not any juriſdiction, nor might hold plea thereof; 
g. Co. rog- a. for in this action he ſhall recover poſſeſſion, and ſhall have an hi 
9. Co. 78.2. Lee factas Lee. and thereby he that hath a freehold may be 
Lit, Rep. 252- put out of potſefſion: and it is not like to the record ſhewn, for 
a there it is only an action of covenant, wherein the plaintiff hal 
recover damages only, and therefore reaſon to grant a procecdendi 
there; but here he ſhall recover poſſeſſion, and therefore by tei 
own rules they __ not to hold conuſance, nor have liberty to 

e | 


proceed in this caſe. f. 

Nor, That by this ancient record, it appears what are the pri- a 

vileges of the ſaid univerſity, and the juriſdiction of this Court v 2 

grant a prohibition where they proceed in the court chriſtian, u ſa 

prejudice of the common law, without reſorting to the chancery. - 

0 

cast 13. Whytmore againſt Porter. a 

Ir a enn, SIR WILLIAM WHITMORE and others, executors of L i 
— Craven, againſt Elizabeth Porter, executrix. In the excheque, \ 


ſent of the per- upon a ſpecial verdict, the cafe was this: 


ſon who after- The defendant, as EXECUTRIX de ſon tert demeſne, takes diver 
1 oods into her hands, to the value of four hundred pounds, and 
OED. ells them by the aſſent and direction of John Porter her ſon, who 
fters all the afterwards takes letters of adminiſtration, and paid the juſt debts 
goods which the upon ſpecialties, as far as the goods of the inteſtate amounted to, 
inteſtate died ag well to the value of the ſaid four hundred pounds ſold by | 
GRO, mother, as of all the goods whereof the inteſtate died poſſeſſed; 
againſt the exe. and after that an action of debt was brought againſt the fem 
eutor de ſon tort, EXECUTRIX de ſen tort demeſne, who pleaded plent adminiftravit : and 
Cro, Eliz. 102. upon evidence all this matter was diſcloſed. The queſtion wi, 


496- 505. 585. Whether ſhe ſhall be chargeable or not? 
5. Co, 30. 2. 


434-2. Hub. 49 contre, 1. Mod, 214. 6. Mod. 213. 1. Sid. 76, Vent, 349. 1. Com. Dig. 366 
Cowp, 234. 2. Term Rep. 97 · 587. : 3s Term, Rep, 387. 
| * 


- 


| 
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And it was adjudged by ALL THE BaRons, who delivered their Wuxr Non 
opinions ſeriatim, that ſhe ſhall not be charged, but that the plaintiff _ 
ſhall be barred ; for this action being brought after the adminiſtration TER 
committed, and when ſhe was chargeable for thoſe goods to the ad- 
miniſtrator, and when the adminiſtrator had fully ſatisfied in paying 
the debts of the inteſtate, as far as all the goods of the inteſtate amount - 
ed to, it is not reaſon ſhe ſhould be charged againſt the plaintiff, for 
then ſhe ſhould be doubly charged, v:z. to the adminiſtrator, and alſo 
tothe creditors: alſo it is not reaſon that more ſhould be ſatisfied out 
of the goods of the jnteſtate to the creditors than the goods of the 
inteſtate amounted to; and ſo much being ſatisfied by the admini- 
ſtrator, they ſhould not have more: but if the action had been Hobart, 4). 
brought againſt her before the adminiſtrator had fully adminiſtered 
all in debts, peradventure it might have been otherwiſe; for ſhe 
having gained goods into her hands, is chargeable for them, as 
EXFCUTRIX de ſon tort demeſne, until the give ſatisfaction for them 
to the true adminiſtrator, or ſhe herſelf ſatisfy for the true deht to 
the value, Whexeupon it was adjudged for the defendant. 


Kinaſton againſt Moor, c 14+ 
| Hilary Term, 2. Car. 1. Roll $50. 


RROR in the exchequer chamber of a judgment in the king's Trover for 
bench in action of TROVER AND CONVERSION of divers goods, deu t of a bag 
and among other things of 190l. in pecuniis numeratis. Upon not ,, oft 
a | . lac Or verdi ; but 
guilty pleaded, a verdict, was found for the plaintiff, and entire gamages for the 
damages given, The error was afhgned, Becauſe trover and con- converſion only, 


ver/ion cannot be of money out of a bag. and not for the 
| | : . taking, can be 

But ALL THE JUSTICES AND BAR Ns agreed, that it well lies: given. 

for although it was alledged that money loſt cannot be known; Ante, 18. 

and ſo whether it was the plaintiff's money, whereof the trover Volt. 262. 344. 

and conver/ion was, as is the charge of this action, yet the Court x. Roll. Ab. g. 

ſaid, it being found by a jury that he converted the plai, iff 's mo- Cro. Elis. 819. 

ney (for the loſing is but a ſurmiſe and not material, tor the de- 3:4 

fendant may take it in the preſence of the plaintiff, or any other — N 

who may give ſufficient evidence; and although he take it as a Allen, — \ 

treſpaſs, yet the other may charge him in an action upon the caſe Danv. 20. 

in a trover, if he will), the plaintiff had good — 5 of action. Savib 20. 

Wherefore the judgment before well given was now affirmed. 2 


I. Mod. 31. 
Tue Josricks AND BARONS ſaid, that this action lies as well Stra. 128. 
ſor money out af a bag, as of corn which cannot be known. 5 Dig. 


5. Bic, Ab, 264. 1. Term Rep, 65%, 


| Young againſt Pridd. 1 Qi 15. 
Hilary Term, 2. Car. 1. Roll 558.—1n the Exchequer Chamber. 5 


RE SPASS (by the huſband alone): For that the defendant, A judgment re- 
the fourth day of Oct ber, 22, Fac. 1. aſſaulted, beat, and ill- covered by a 
treated the wife of the plaintiff, and carried her away with ſuch 2 — 
Js goods, and detained her for half a year, per quod ſalamen et con- ew ag his 
wife, will not bar an aQion by bu/band and wi by the wi af d's deatt : 
cor damages for the batt. ve 89. 64 36, mn OY 2 
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327. 395 and by 2'writ of certiorari, upon diminution alledged, to certify the 


No, 83. they being certified the writ was of the date of quarts Maii, which 
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Yeuws fort um que hal ere petuiſſet with his ſaid wife he loſt, et alia enorm 4 
egainf (a) ei intulit ad damnum, c. Upon notguilty pleaded, the verdid is 
was found for the plaintiff, and judgment given accordingly; on * 
which a writ of error was brought in the exchequer chamber. 


The error aſſigned was, That the huſband hath brought this 
action for the battery of his wife, which he cannot do without hi; 
wite, and hath recovered damages for this battery ; and therefore 
the judgment erroneous. - 


Ante, 36. But ALL THE JUSTICES AND BAROKs held, that the huſband in 
Pod. 175. this actigu did not recover damages for the battery of his wife, but 
©10. Jac. 77. for the loſs which he had in wanting her company, and the pe- quid 
_ conſortium and abduction of her is one entire conjoined act, and 
for that cauſe the damages were given. For the battery, true it is, 
that the wife ought to have joined to recover damages ; ang this 
verdict and judgment do not har the wife to have an action after 
the death of her huſband for tlie battery, or ſhe may join with her 
huſband in another action: and a precedent was ſhewn of 17. * ' 
Oy Hyde v. Sciſſor (h), where ſuch an action was brought verbatim, a; 
1. Wal. c. this actiom 1s in the king's bench, and recovered ; and afterwards 
a writ of error was brought, and the judgment affirmed : and fo 
all the Juſtices and Barons here held; whereupon this judgment 
was alſo affirmed. | 
{a) 1. Keb. 785. r. Sid. 225. Cro. (4) Cro. Jac. 538. Eaſter Term, 1. 
Jac. 502. 654. 1, Mod, 1279. Salk. 119. Jac. 1. Roll 257, & 1679, 

N 1. Com. Dig. 572. 2. Terin Rep, 5 

4.106. 


Catz 16, | More againſt Hodges. 
In the Exchequer Chamber. 


jo wy Ver” cat RROR of à judgment in the king's bench in aſſumpſit for the 
ae n Ex pay ment of a thouſand pounds for a marriage portion; and 
roll, the wriz Verdict for the plaintiff upon non aſſumpſit pleaded, and judgment 
being miſ-dated accordingly. 

0 yas gt The ei « r aſſigned was, That the iſſue was joined in Trinity 
Ante, 33. gl. ern, 2. Gar. 1. and the venire facias bears date 4th May, 2. Car. i. 


Folt. 273. 332. Which was before the iſſue joined; ſo the trial thereupon was ill: 


Prph. 260, Writ of 'ven're facias and diftringas whereupon the trial was had, 


8 % * in Eujter Term. 

od got Sed non allocatur for the trial upon the diſtringas, and the rol! 
Pougl. 134. of awirding the venire facias being good enough, the miſ-dating of 
the venire fac as (which is a judicial proceſs) is no cauſe to flop the 
judgment; for it is but a miſ-ſuing of the proceſs at the moſt, and 
aided by the ſtatute of zcofails : and the Court intends, that there 
was another ven-re facias according to the roll, and ſubſequent to 
* the iſſue, and ſo mentions the roll, and the d:/tringas upon which 
writ the trial is by ni prizs made long after the ifſue ; and therefore 
the trial is good, and ſhall be intended, that there was another ve- 
wire facias warranted by the roll, and now wanting; and that this 
wenire facias now certified is hot the venire facias whereupon the 
trial was had. Wherefore, notwithſtanding the error aſſigned, it 
was held by all the Juſtices and Barons, that the trial was good, 

and aided by the ſtatute of jeofails, Vo 
„ ar Tax 
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THE SECOND ERROR aſſigned was, Becauſe upon the venir? facias Summenitys in- 


orm , 
erdig is returned . ſummonitus 705 ' where it ought to have been ** atta- — | 
. locatur ; becauſe is was but matter of form, ee ig matter 


„ chiatus eſt. — Sed non a : | 1 
which 502 not be prejudicial after verdict. Whereupon the of term. 


judgment was affirmed. Cro, Jac. 89.108, 
4+ Mod, 246, Fort. 341. 1. Saund, 318, 1. Bac, Abr. 92. Tied's Practice, 222, 


Howell John azain/? Thomas. Catz 17, 


nd in 

, but Trinity Term, 1. Car. 1. Roll 158.——][n the Exchequer Chamber. 

* RROR in the exchequer chamber of a judgment in the king's - —_— - 
.And E bench in an ejectment. — inal, ard 
it is, a , nib — EE 
this The error was aſſigned, Becauſe in the bill the plaintiff declares vpon certio-ari 


upon a leaſe for three years, but in the plea-roll, whereupon the 1 
iſſue is joined, and in the record of niſi prius, it is upon a leaſe for . — 1 


five cars; ſo the bill and declaration varics. Diminution was al- Court, a is 


dc. [ ” . . . . . . 

1, ledged by the plaintiff, and by certiorari the bill was certified, that ie of erratum 
ards it was only for three years: and hereupon error being aſſigned, — grant a 
d ſo the Jefendant in the writ of error, when the plaintiff alledged dimi- — A 


nution of the roll. had thereupon another writ of certiorar i, where- oog original is 
by the hill was certified, wherein he declared upon a leaſe for five returned con- 
years; ſo it well warrants the declaration upon the roll and the fiteat with the 


z 15% g A record, the ſe - 
mt prius. | - cond certificate 
The queſtion was, Which of theſe certificates ſhould be allowed? mall be received. 


g Ante, go, — 
And it was held by ALL THE jusricks anD Barons, that the 1 


ſecond certificate, upon the diminution alledged by the defendant 32-. 

in the writ oferror, thould be received ; for the bill ccrtified upon t 50 

it is intended the true bill, for it warrants well the declaration upon oro. ; a = 
the roll and the record of ni priut; and the other ſhall be in- 597. 

tended a fictitjous bill, and not the true one; and the allegation of Styles, * | 
dimjnution by the plaintiff in the writ of error, and procuring a 1. Com. 


: certificate, ſhall not ſtop the defendant, without aſſigning of errors * . 
6 to alledge a na BA nav and from procuring the true bil to be 9 mr 7 
Il: certified : ſo it is where the plaintiff in a writ of error alledgeth 2.Bac. Ab. 2c6, 
he diminution, and procures an original to be certified, which doth 2. Comp. Prac, 
d, not warrant the judgment. If in truth there be another writ- . $43 

ch original, which well warrants the declaration, the defendant in the 114, 

| writ of error, for affirmance of the judgment, may well alledge di- 

1 minution, and have a certiorari to procure the true original writ to 

F be certified, Whereupon the judgment was here affirmed, 

ie | + 
d . re 1p 

re Wolfe againſi Hole. | Cate 18, 

0 OLFE, attorney of the common pleas, brings an attachment The omifſion of 
h of privilege againſt Hole, and declares in an action of the — 
c <aſe upon an Mang After vegdict for the plaintiff, and judg- 1 
- dent, error was brought and aſſigned, Becauſe | yr ere no pledges of privilege, cag- 
$ entered upon the umparlance-ralt. not be amended 


by the "if pn roll, Ante 46.—Hujton, 92, Heuer, 59. Dyer, 238, 3. Lev. 334 


* 


. " Hexvan 
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Worrs HENDEN now moved, that this might be amended, and pledge , 
z inſerted; for in the nit prizes roll there the pledges are mentioned, the 
——__ * which is ſufficient to induce the Court; and he ſaid it was but is C 
» 493+ matter of form, and aided by the 18. Elix. c. 13. after verdict. for 
Cro. Fliz. 367. r 
Cro, Jac 414 But THE Cour denied the amendment; for although the the 
Hob, 76. iſſue-roll ſhall be amended by the imparlance-roll, becauſe it is ap 
_ 378. precedent, yet the imparlance-roll ſhall not be amended by the It 1 
es. tp iſſue-roll, being ſubſequent: alſo the record being removed they cl 
Dyer, 288. would not amend it; for they ſaid it was not form but ſubſtance. the 
3- Lev. 39. 361. 18, Edw. 4. 9. : | the 
da B. 16. & 19. Car. 2. c. 8. after ve dict any exception taken except on ſpecial de. thi 
| no judgment ſhall be ſtayed or reverſed for murrer. mA uſl 
this omiſſion; nor by 4. & 5. Aun, c. 16. | {ta 
Case 19. Phelps againſt Lane. w 
Thy father,“ AET ION : For that the defendant faid of the plaintiff in pre. 5 
—_— w ſence of divers of the king's ſubjects, Thy father is a thief,” 2 
1 innuendo THE PLAINTIFF, After verdict, upon not guilty, it was * 
foffcient, with moved, that this declaration was not good, becauſe it was not al- p 
out an averment ledged to be — to the ſon of the plaintiff, nor in their pre- bo, 
that the ſpeak- ſence ; and the word innuendo” helpeth not. —ALL THE Jus. * 
os was to chs  TICES were of this opinion. Wherefore it was adjudged for the 
Cro. Eliz. 444- dete 6 | | 
Cro. Jac. 231, , Brownl. 7. 3. Lev. 68. 166. Salk, 513. Cowp, 276. 
A | 
Cont ag © Hilton aga/;/i Robert Pawle. : 
8 | Hilary Term, 2. Car. 1. Nell 630. 
A pariſh in 7e- "] RESPASS, for the taking a ſaddle of the plaintiff's at Sate 
putation which, I golding bam. Upon not guilty a ſpecial verdict was found, viz. 
— — that the pariſh of Hintliy, in the county of Leiceſſer, is, and time 


queen Eüxa- Whereof, &c. was, an ancient reftory and pariſh-church ; and that 
beth, tiad, and the village of Stoke-go/dingham is an ancient village, and parcel of 
the rectory of Hinkley aforeſaid ; and that from the time of king 
had, parochial rang hog fixth, and always afterward until this preſent, there i 
ehurchwardens, and bath been a church in the ſaid village of Stoke-goldinghan, 
dull be affeifted which, during all the ſaid time, hath been uſed and reputed as 
towards the re pariſh, and that the inhabitants of Stote- oldingham aforeſaid, dur- 
lief of its own ing all the ſaid time, have had all parochial rites and churchwar- 
— 394 dens; and that the ſaid village of State- goldingbam is diſtant from 
4c. Ines, Hinkley about two miles: and if ſuper totam materiam in forms pre- 
8. C. Hutt.gz. #14 com per ſam videbitur juftitiariis et curiæ hic, that the aforeſaid 
Hobart, 63. village of Stoke-golidingham be ſuch a pariſh as by the ſtatute of 
2. Sid. 292. 43. Eliz. c. 2. for relief of the poor, is chargeable to the maintain- 
4 Mod. 157- ing their own poor, then they ſay the —— is guilty, to the 

Ray. 477. ng Y —— 5 
Conp.407.425- damage of ſeven pounds and coſts forty ſhillings : and if ſaper totem 
842. mater iam in formd prædiciũ con pertam videbitur juſtitiaris Hic, that 
Dougl. 133. the aforeſaid village of Stoke-:oldingham ſtands chargeable by the 
7. Term Rep. ſtatute aforefaid to maintain the poor of Hinkley aforeſaid, then 

u they ny that the defendant is not guilty. 

; And vpon this verdict being argued at the bar by ATaos, fo 
the plaint , and BERKLEY, for the defendant ; | 


J TE Tx Xx” we 2 %MM" 
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the plaintiff, that this is ſuch a pariſh within the 43. E/iz. c. 2. as 
is chargeable for the relief of the poor of Stoke-goldingham, and not pe. 
for the poor of Hinkley : for being found that it was a church in 

the time of king Henry the fixth, et tunc et ſemper poſtea reputed for 2.Bl.Rep.1246. 
a pariſh, and not in the negative, that it was not a pariſh before, Ste Mr. Contt's 
it may be well intended to be a pariſh before, and it doth not ex- 
clude, that it was not before time whereof, &c. And although it 
ſhould not be ſo intended, yet being found that it was a church 
then, and that there were churchwardens there, it is A PARISH within 
the ſtatute, although it be but a reputative pariſh, for being in 
uſe ſo long before the ſtatute, and at the time of the ſtatute, the 
ſtatute appoints that * the churchwardens, and three or four over- 
© ſeers of the poor joined with them, ſhall, &c.;“ and no church- 
wardens of Hiubley are churchwardens of Stoke-goldingham, and by 
conſequence have nothing to do there ; and the churchwardens of 
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Tus Covzr reſolved and delivered their opinions ſeriatim for Kit von 
agm 


Ror tar 


edition of Bott's 
Poo Laws, 


vol, i, page 66. 


$Stoke-goldingham are only to meddle with the church there, and by 
conſequence with the poor of the pariſh : and the ſtatute hath an 
intention to confine the relief to pariſhes then in ee, and that 
every pariſh ſhould meddle with his proper village, and their poor 
are GH provided for there, and not elſewhere, Wherefore it was 


adjudged for the plaintiff, Vide Nicholls Caſe, fol. 394. 


Oxford again Rivett. C, 28, 


Vide Ante, 79. , 
HIS caſe was now moved again, and R1icHARDSON, Chief Ju — | pane pang 


tice, Hur rox, and HARVEY, held their former opinion, that n by ana 
the iſſue was well enough joined, for there is no mention of any ception to his 
who devaſtavit in the replication; and neceſſarily it is intended, own replica-- 
that the mother of the executor deva/tavit, for no other might tien. 
make a devaſtation : and the rejoinder being, quid predifia KATHE- EN 90. 
RINA non devaſtavit, et de hoc pour fuer fatriam, et querens /imi- 1 60. 
liter, and being found for the defendant, quid non devaſtavit, the 40. wall 
plaintiff ſhall not avoid that verdict by ſaying, that it is not ſhewn 2. Ter. Rep. 758. 
who devaſiavit, ſo to take exceptions at his own replication. 3. Ter. Rep. 374. 


HuTToN, Fu/tice, ſaid, admitting that no iſſue be joined, and To a ſcire facias 
that the verdi& might not aid it, yet the judgment ſhall be againſt d an 2 
the plaintiff, for his replication is ill for another cauſe ; for in the miner Ec. 
bar the defendant alledgeth, that ſhe had adminiſtration committed it the detendant 
to her durante minore tate of Rivett, the ſon of the inteſtate, and pled that the * 


that he came of age in . Fac. 1. and that afterwards he refuſed to — 


be executor, and the adminiſtration was committed to Sir Hugh day; and that +. 


Merrell, 3. December, 19. Fac. 1. The plaintiff replies, that before be had bea 
the commiſſion of the adminiſtration to the ſaid Sir Hugh Vir: ell, fully adaiini«' 


VIZ. ö. October, 19. Fac. 1. devaſiavit ;- which admitting it ſhould — —— 


be intended that K ATHERINA devaſtavit, yet that was a devaſtation © devaſtovis - 


after Rivert the executorcame of age (who came of age in 9, Fac. I.), ter that day ig 
and then ſhe might not be chargeable therewith; 10 the — bad. "0 
that devaſiavit 19. Fac. 1. is ill; and therefore judgtnent ovght to 
de given againſt. the plaintiff. | 35 3 
But for the other point, V᷑IyERTow and MYSELF held our Thef\atuttsof 
aid a verdict on 


an iſſue totally miſ-joined. Ante, 80, . Com. Dig. 332. 1. Term Rep. 151, 
4 . . 4 4 ; à re : 839 


171296 opinion, that here is no iſſue ; for intendment will not aid Jef willnor 
TY. TL * 
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a replication ; and being no iſſue, the verdict is void, and not ' 
aided by any of the ſtatutes of jeofar!. 

But by the p—_— of the other three Juſtices judgment wa; for 
given for the defendant. ren 


Weſtley againſt Allen, age 


PROHIBITION was pray-d for /V:/ley againſt Allen to ſtay x hi 
ſuit in the ſpiritual court, concerning the probate of a will 
2 will after a Which was of goods and land, which will was alledged to be re- 
deviſavit found voked (and fo it proved) upon a ſuit at the common law for the 
at law, orif land. Upon iſſue of non deviſavit,” it was proved to be abſo- 
1 lutely revoked in fete, and a „ non deviſavitꝰ found; and now the fo 
Poſt. 115. 166. ſuit is in the ſpiritual court to prove it to be a good will and not 
206. revoked. Upon this ſuggeſtion THE CovkT gave day, if cauſe tif 
Moor, $73, were not ſhewn to the contrary, that à prohibition ſhould: be | 
Comp.330.424. granted: for the Court held, that if the queſtion had been in the th 
2. Tem Rep. ſpiritual court for probate of a will of goods and land, and making 4 
473 an executor, that they ſnould not proceed to prove the will g 
the land, but that a ſpeciat prohibition as to the land ſhould be 


granted, p 


c 23. | Morant againſt Cumming. 


Nu. If the king's ORANT, leſſee of the earl of Hertford, againſt Cumming, vicar 
patentee of foreſt of Lirbeck, prays a prohibition to ſtay a ſuit in the fpiritu:! I 
Nr court for tithes, becauſe the lands were parcel of the foreſt of 

can preſcribe in Beare, whereof 3 Es was ſeiſed in fee in jure c7517, and t 
zen decimands he and all his predeceſſors held it diſcharged of payment of tithes, P 
Hetley, 60, and granted it to the ſaid earl of Hertford in fee, and ſo be ought 
Moor, 915, to hold them diſcharged. And it was doubted whether the pa- 
x. Lev. 185. tentee may have ſuch privilege, or that it be only a privilege an- 
2. Co. 44- 2. nexed to the crown during the time that the land was in the crown. 


Cro. Eliz. 785. But it was granted de bene eſſe, unleſs cauſe were ſhewn to the con- 
3 Herr: 1473. frary ſuch a day (a). | 


(a) Vide Hartford v. Leach, W. Jones, but that this is a perſonal privilege, and 
337. where after divers arguments at the bar therefore his grantee ſhall not have the he- 
it was adjudged, that the king may preſcribe nefit of it. S. P. Hard, 315, 1. Roll. Abt, 
in non decimands, becauſe he is per ſena mixta; 655. 


f Sq x 3x we T7? 


— 


Carr 24. Owen againſt Thomas ap Rees. 
Hilary Term, 2. Car. 1. Roll 118g, 


A leaſe for three ACT ION OF TROVER of twenty loads of wheat, &c. Upon 


— 2 not guilty pleaded, and a ſpecial verdict, 


demfromitheday THE FIRST QUESTION was, Whether a leaſe for three lives by 
— indenture, dated goth Augu/?, 20. Eliz. HABENDUM à die datus, 
September, is 31d letter of attorney made 1t September, 20. Eliz. to make liver), 
good. and livery is made accordingly, be a good leaſe ? becauſe if livery 
Poſt. 3338, had been made the ſame day it bears date, and the letter of atto 


Hetl, . : . - 8 57 
Cro. — 25 had been in the ſame deed, it had been merely void. 


9: Co, 94. b, Sp. 714 | 
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ur $£coND QUESTION, Admitting that livery by letter. of at- — bmng | 
torney ſubſequent be good, whether a leaſe being made by a biſhop ne lor 
for three lives, viz. to one for life, remainder to a ſecond for life, life, remainder 
remainder to a third for life, ſo not warranted hy the 1. Ex. c. 10. to B. for life, 
and the ſucceſſor accept the rent? whether this be a good leaſe 3 . 
againſt the ſucceſſor himſelf, who accepted the rent, and ſhall bind — — _ 
him during his time, ſo as he cannot enter to avoid it, and make a que, 
new leaſe ? S An 

6. Co. 37. a, Cro. Jac, 173. Hetley, 22. 3. Com. Dig. 254+ 3. Bac. Abr. 359. 306. 394+ 


Theſe were the points intended, and were argued at the bar, but NAM 
for a fault in the leaſe whereby the defendant claimed, the matters N. | 
in law were not reſolved ; but judgment was given for the plain- «,qyren,” 
tiff, without any of the juſtices opinions concerning theſe points. withoutexpreſs- 
The fault was, that the biſhops there uſually by one leaſe had let ly reſerving *the 
three manors, reſerving 321. rent yearly, which was found to be the e . Kk. 
ancient rent; and the biſhop here makes a leaſe . naBexDuM 6 0G 18. 
« Thomas ap Rees and his aſſigns, rendering to the biſhop and his re 
ſueceſſors the uſual and accuſtomed yearly rent, and the rents and ſer- 3. Keb 380. 
& yices at the days and times uſually accuſtomed, and he doth not 3. Bac. ab. 362. 
ſhew any rent in certain. And becauſe the ancient rent of thirty- 334- 
two pounds had been uſua!ly paid, where the three manors were let 5: dy 2. 
together, and not expreſly reſerved upon this leaſe, therefore ALL me brag 
THECoURT held, that this leaſe, under which the defendant claims, 3. Com. Die. 
is a void leaſe by the ſtatute to bind the ſucceſſor ; and the ſucceſſor 252. 
having entered and made a good leaſe to the plaintiff, if this leaſe Povsl. 523. 
to the defendant be not i» eſe, it ought to be adjudged for the 6 


plaintiff, 


But, in the argument of this caſe at the bar, for TE rirsT A leaſe by in- 
POINT was cited Greenwood v. Tyler (a), where it was adjudged, — — 
ang affirmed afterwards in the exchequer chamber upon a writ of — — 
error, that if one make a leaſe for life by indenture, dated 20th from Michael. 
Auguſt, 2. Edu. G. halendum from Michaelmas following for three mas following 
liyes, and livery be made by the leſſor after Michaelmas, it is a good ſor three lives, 
leaſe by the indenture (for it was a leaſe by huſband and wife of the a por 
land of the wife which ought to enure by the deed, otherwiſe it had chachyat is 
not been good to bind the wife, for it was adjudged it bound her). gf. 
do it ſeemeth a letter of attorney, being two days after the deed, is Poſt. 165. 
as good as if it had been made in perſon. 


For THE SECOND POINT, another caſe was cited to be adjudged, If a biſhop grant 
IWheeler v. Dani (b), upon a ſpecial verdict in an ejectment for an leaſe for lie, 


HABENDUM A 


acre of land in Aayſemore, jn the county of Glauceſler: That whereas 7 J on 
Richard biſhop of — was ſeiſed — fee of — manor of Mayſe- wat 20 
more, whereof this acre is parcel, and by indenture 8. Elz. demi ſed mainder over, 
that acre to Jaſper Danby and William Danby, HABENDUM to the it ball be in- 

ſaid Jaſper a die datus indenture for his life, remainder to the ſaid — my | 
Wilkam Danby for his life, rendering 38. 2d. by the year, at Ai. — 
chaelmas and the Annunciation ; and that the faid Richard li ſbop of to good 3 and if 

| : the ſucceſſor 

cept rent from the leſſee, it is good againſt him alſo. 1. Roll. Abr. 476. Moor, 318. Powel og 
dere 488. Hal. ss. Co, Lit. 45. 3. Bac. Abr. 391. 394+ and the caſes there cited. 3.Coay, 
big. 342. Cowp. 724. 


(«) Hob, 314. ero. Jac, 563. Palm, 29. (6) Eaſter Term, 5, Jac, 1. Roll 2040. In C. B. 
Gloucefigr 
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. Owen Glouceſter died, and Godjrey late biſhop of Glouceſter was create 
1 — biſhop; and having notice that divers rents of the ſaid manor wer 
"Rxes, due and unpaid, commanded J. V. his bailiff of the ſaid manor, u 

receive the {aid rents arrear, who accordingly received them, where 
the tent of the faid William Danby was amongſt others paid to the ſail 
Godfrey, hot giving notice particularly to the ſaid biſhop that the ſzig 
rent received of the ſaid //Ulam Danby was the rent of the ſaid . 
liam; and that the ſaid oP generally 43. £/iz. accepted ot all thy 
fajd rents by the hand of his bailiff; and found the ftatute of 1. E 

Cs. Lit. 45. 3. c. 19.; and that the ſaid Godfrey Bi/hop of Glouceſter, 1it April, 44. Elk. 

3: 2 d. demiſed to the ſaid plaintiff the ſaid acre and all tithes growing 

Moor, * thereupon for one- and- twenty years, and that the plaintiff entered 

x. Leon. 308. and was poſſeſſed until the defendant Milliam Danby ejected him, 

10. Co. 62. and upon this verdict judgment was for the defendant. And it wy 

8 alledged at the bar that it was reſolved hereupon, that although 

| Sn the leaſe be for life habendum d die datus, yet being found 2d g. 

3. Com. Dig. copus dimifit, it ſhall be intended, that livery was made after the di, 

462. and then it was a good leaſe, —SEcOnNnLY, This acceptance of thy 

rent by the biſhop's ſucceſſor ſhall bind him for his time, ſo as he 
ſhall not avoid that leaſe which was otherwiſe voidable, becauſe iti 
a leaſe of parcel of the demefnes, and for two lives, the one after the 
other in remainder. And the copy of this record was brought ne, 
whereby 1 ſaw judgment was given upon this vexdi for the de. 
fendant. But quære, Whether it was for this cauſe alledged, or 
that the plaintiff's leaſe was not warzanted by the ſtatute af the 
firſt of Elzabeth 2 


Eat 25. Anonymous. 


No one can Nek. A common recovery in a writ of entry againſt J. &. 
voxeh the king, for the manor of D. in the county of Bucking bam, was endea- 
3 voured to be drawn, and ſuffered at the bar; wherein the tenant 
Sen; and if Prayed aid of the ting, by reaſon of a warranty in the king whereby 
; * y 8 

2 fine be levied he warranted that land, and granted to make recompence u 
by the king, it eviction; and this ayd {nw was to be inſtead of a voucher, The 
— — warranty being created by fine and recovery drawn in paper, wherein 
Ae by the tenant vouched THE KING, and Sik RoBtrxT HEATR, the 
. He 5. pl. 14. king's attorney (by a warrant as he faid from the king, entered 
64... into the warranty, and prayed, that the demandant might count; 


1. 5 and ſo it was drawn, that the demandant petit verſus dominum rt. 
. Com: Dig. gem, that land (as the uſual manner of the courts in common re- 
732. covery 1s) and that the attorney of the king voucheth over the com- 


mon vouchee. But this being peruſed by the Court, although the 
attorney ſaid he had warrant * ſo doing, yet becauſe ſuch a court: 
hath not been ſeen, nor any precedent ſhewn, that ever any ſhould 
count againſt the king as vouchee; and this courſe is now deviſed 
to bar a remainder expectant upon an eſtate-tail in the king (as 
fine by the king is ſufficient to bar an eſtate-tail in him); and al: 
though it is uſed to be levied by the king, yet that is done by way 
of render, and not by an immediate writ of covenant ; therefore 
THe Covar would not ſuffer this recovery to paſs; for the * 


Wo 
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Created ſhall never render in value upon voucher ; but in ſuch caſe they Anonrnovs, 
T Werg ought to ſue-to the king by petition to have in value, and not by n 
* 10 way of voucher. Vide 9. Hen. 6. Pl. 3+ & pl. 56. 25, Edu. 3+ pl. 39 5 2 8 1 
Nereof Edw. 3. pl. 11. 
ſaid . EY . 
bez | 2 
d 2 Smith againſt the Executors of Poyndreill, ce 26, 
al *23 «© + 
1 ROHIBITION was granted upon the 23. Hen. 8. c. 9. for — 
Ek P ſuing for a legacy of ten pounds in the prerogative court, — 
oWins whereas the parties dwell in another dioceſe. But becauſe the will ing had ſobmm- 
Ntered was proved 1n the ſpiritual court, and the ſuit in the ſame court ted to the jurif- 
bim; where the probate was, and there ſentence given for the legacy; and didion of the 
it was afterwards an appeal upon this ſentence to the delegates, where 1t —— 
10ugh was affirmed, and coſts taxed, and excommunication upon the ſen- — oof 
d epif- tence ; and in all this time, until aſter the ſentence. in the appeal, 429. 483. 371. 
Ye dar not any endeavour made to ſtay theſe ſuits by the ſaid ſtatute; 5. Mod. 450. 
of the therefore having ſo long allowed the juriſdiction of the ſaid courts, Carth. 422.469. 
as he he came now too late to have a prohibition. 38 Dig. 
ſeitis Salk, 164. Cowp. 330. 422+ Dougl. $78. 1. Term Rep. 552, 2. Term Rep. 473. 
rh wee aeg io 
And although a prohibition was before granted, becauſe the Meret be 
* had not l contradiQt it, yet THE CouRT would not — ee 
d, or compel the party to appear and plead thereto (as is the uſual courſe Curt wil + 
f the in ſach caſes) ; but upon motion granted A CONSULTATION. a conſultation. 


Yelv. 75. 12. Co. 44. Cro. Jac. 429. 


Sir Randolph Crew 4gain/t George Vernon. Car 27. 
[JPON a petition exhibited by Roger Downs, vice-chamberlain of A commiſfien 
Chefter, to the king, he referred the conſideration thereof to ung a ae 
THe LoxD KEtPER, calling to him any of the juſtices of the de rann 
benches ; who thereupon called JusTIce Joxks, BARON DEXN-= nation of wit- 


HAM, JUSTICE YELVERTON, and MYSELF, nefite, wes (be- 
. * . . ore 7. — 8. 

The ſole queſtion was, Whether a commiſſion _— out of l 3. c. 27% 
the court of Chefter, betwixt Sir Randolph Crew, late Chief Juſtice, .. — 3 28 

and George Vernon, eſquire, now one of the barons of the exchequer, {© 22 
$ x , , A ined pſo 

to examine witneſſes in a caſe depending before the chamberlain of ., by tc de- 

Chefler, which was awarded in Hilary Term, 22. Fac. 1. returnable miteofthe king; 


in Eafter Term following, was well executed? but the depoſi- 
tions taken un · 


The commiſſioners began the examination of their witneſſes ger it without 
upon the 28th March 1625, being Monday, which was the day after tice of ſuch 
the demiſe of KING JamEs, and continued in examination of di- demiſe, ſhall 
vers witneſſes on hoth ſides until the Friday following; at which 2% sead and 


day, and not before, having notice of the demiſe of the king, they NOI 
{urceaſed, and returned all what they had done. _— 


Upon a motion to the ſaid court of Che/ter for the ſuppreſſing of 40. 
thoſe depoſitions, as examined without — — thoſe — 
who had not any authority, it was agreed by all that, by the demiſe 
of the king, the commiſſion was legally determined without any 
notice, yet the ſaid Roger Downs, upon view of precedents out of 
| THE 
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StzRawnoten THE COURT or WARD?, where ſuch ho ny taken in th 


Carw 
againſt 
AR Nox. 


4. Inſt. 278. 
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court remain, within two days after the demiſe of the king, and 
exception taken for ſtay of publication, RESOLVED, ** That t 
** ſhould ſtand and be publiſhed;“ and, upon a certificate from n. 
the ſix clerks in the chancery, that they conceived it might wel 
be done, ORDERED; “That for the more legality of the pro. 01 
« ceeding, a new commiſſion ſhould iſſue to the ancient and former 
0 commiſſioners that they ſhould examine as many of the witneſſe 
« as were alive, reading to them the former depoſitions and the in- 
*« terrogatories ; and it they affirmed them, then they ſhould ſtand, C( 
* if otherwiſe, they ſhould be ſuppreſſed ; and ſuch depoſitions of 
** thoſe who were dead {if any) ſhould ſtand, and that they ſhould u 
* examine any new witneſſes upon tlie ſame interrogxatories, but 

e not upon hers. | 


Whereupon the ſaid George Ver non by petition complained to the 
king, and accuſed the ſaid Roger Downs of partiality ; and that the 
Juſtices of aſſiſe joined with the ſaid Roger . in making orden 
in this cauſe, and thereupon obtained another order under tl; 
king's hand to ſtay the former proceedings: 


Afterwards the ſaid Downs exhibited a petition to the king, ſug- 
geſting that the former petition was ſcandalous to the Court, to 
the Juſtices, and to himſelf; whereupon this matter was referred 
to the examination of THE LoRDY KrEyER and THE JusTICEs, 


And upon the examination of both petitions, and hearing coun- 
ſel on both parts, THE LORD KEEPER and ALL THE $AID [us- 
TICEs reſolved, and fo certified the king, that they conceived this 
order was juſt, and great reaſon that the depoſitions ſhould ſtaiid; 
for although legally the commiſſion was determined by the demiſe 
of the king (a), yet the commiſhoners not having notice thereof, arid 
having examined concerning the ſame, they held, that ſuch wit- 
neſſes were duly ſworn, and ſhould be allowed, eſpecially in a coutt 
of equity, where the proceedings be jure naturali, and not accor- 
ding to the ſtrict courſe of law. 


m=—_ ny 0 ©Q 


=— =. MM. 


And they further certified, that no inconvenience could enſue 
upon ſuch proceedings before notice of the king's demiſe ; but it 
otherwiſe, it would draw in queſtion many trials by verdicts of 
niſi prius, and trials and attainders upon Topo wy whereupon 
divers have been arraigned and executed fince the king's demiſe, 
and before notice thereof; d multo fortiori they held, that the exi- 
mination of witneſſes ſhould ftand. 


And they further certified, that they approved of the ſaid coutk, 
that the witneſſes ſhould be called, and their former examinations 
and interrogatories tendered to ſuch of them as were alive; and to en- 
quire whether they approved of them, and not to examine them 4 
novo; and of the direction to examine the new witneſſes upon the fame 
3 and not upon others, for then inconvenience might 
chlue. g | 


(s) See now 7, & 8, Wil, 3, c. 27. . 21. and. Arn, 6,8, f. 5 
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And laſtly they humbly deſired, that to rectify the credit of 5'* — 
Mr. Downs and the proceedings of the Court, his majeſty would - 
be pleaſed to revoke his order ot reſtraint, and that this certificate, vagen. 
now to be made, might be ſent into the county of Derby to be read | 
there, and that the proceedings might be according to the former 
order; yet foraſmuch as the cauſe was weighty, that upon the final 
hearing and determination thereof, the Court might be athited by 
the raftices of aſſiſe of the ſaid county, which is without preju- 
dice to the reputation of any of them: and ſo it was certified ac- 
cordingly. ; | 

Upon this conference the lord-keeper — this queſtion — — be 
unto us: If any witneſſes examined upon ſuch an illegal commiſſion ue under 
ſhould be perjured, Whether they might be puniſhed by the Ie 
5. Elis. c .g. for that perjury ? And we all conceived they might; fur the exami- 
for being examined before notice of the king's demiſe, what they — two 
did was legal, as the Books are in 34. A/i/. pl. S. 5. Edi. 4. Pl. 12. Wet 1 
22. Hen. 6. pl. 29. miſſion had de= 

termined by the demiſe of the king.—4. Com. Dig. 147. 


Stephens again Potter. Carz at. 


CASE depending before the lord-keeper, and agreed upon A preſentation 
A by — on beth ſides, and ſet yes. under their hands, e 3-0 
was, I hat Mr. Tate, ſeiſed in fee of the advowſon of VI ott9n, by ke N 
his deed let that advowſon and divers other lands for years to Lord may be either 
Leuch and others for the payment of his debts, and died ſeiſcd of under Tax 
the inheritance. Some of his lands being holden by knight-ſervict 8 — 
in capite, and his ſon and heir Zouch Tate within age, which was . — 4 
found by office, the king granted the wardſhip of body and lands nes; but it 
to the faid leſſees, rendering rent to the receiver or his deputy it be not in 
within forty days after the Feaſts appointed for payment, with a right of a ward, 
clauſe to be void for non-payment. The rent due at Michaclmas, " — un · 
m7 paying was arrcar, and in February, 20. Fac. 1. the rent was r . 

id to the receiver, and all rents after duly = The church pog. ga. 
— void during the minority of the ward, and afterward the , 476. 
king preſents to this church under THE GREAT SEAL, and under Cro. Jac. 248. 
the ſeal of THE COURT OF WARDS, ut ſupponitur (a), vz. Potter under 3. Som. Dig, 
the ſeal of the court of wards, as to a church which appertained to 399 
the king ratione minoris ætatis of the ſaid ward, who firſt obtained 
Inſtitution and induction; and afterward Stephens under the great 


ſeal, who likewiſe obtained inſtitution and induction. 
And, Which of theſe were parſon? was the queſtion. 


And, Pins, it was agreed, That the king may preſent to any 
church which he hath in right of wardſhip, either under the great 
ſeal or under the ſeal of the court of wards ; but a preſentation 
ynder the ſeal of the court of wards, if he hath not right to pre- 
ent in right of the ward, is void, and cannot make an uſurpation, 
becauſe the title to the preſentation is void, and fo no preſentation ; 
and an inſtitution without preſentation is void, as it is held in 
Green's Caſe, 6. Co. 29. b. and 8. Fac. 1. in the common pleas, 


(a) Inſtitute by 32. Hen. 3, e. 46, and tenure ta which wardſhip was an appen- 
by 12, Car, 2. c. 24. with the dage. 


where 
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where it was reſolved accordingly, that a preſentation may be unge; 
any ſeal, | 


SECONDLY, It was'agreed, That the leaſe for made of the 
land and advowſon under the ſeal of the court of wards, is not ab. 
folutely void by the non-payment of the rent” reſerved upon the 
faid leaſe for years without office, becauſe the rent was payable tg 
the receiver or his deputy, which is matter of fact in pais ; for ther 
is a difference betwixt a leaſe for years, reſerving rent payable x 

pt of the exchequer, with ſuch proviſos ut /upra, ant 
when it is payable to the receiver or his deputy: for in the fir 
caſe, the payment or nor.-payment appears by record, and therefor: 
to prove the non-payment there needs no office; but in the 1:| 
— the — bn to be made to the receiver or his deputy, an 
that appears not of record, and therefore the leaſe not void by the 


non-payment without office. And fo, it was ſaid, was the reloly- 


right to grant 
reſults from 
wardſhip and 


prerogative, 
2x. Whether 
the t hall 
e 
great ſeal or that 
of the court of 
wards? 


- "A vgs 


make a ſecond 
preſentation 
without men- 
Son or re- 


tion in the Caſe of Sir Meyle Finch v. Tbrogmor ton. 


Tu TairD OsBJecTiON was, Admitting the leaſe made of the 
wardſhip to be void for non-payment of the rent without office 
found, yet becauſe the king hath but a third part of this advowſonhy 
the wardſhip upon the ſtatute of 32. Hen. 8. c. 28. againſt leaſes mate 
for payment of debts, and hath title to preſent to the other two 
parts by his prerogative, which ought to be under the great ſeil 
(for that ſhall have the pre-eminence to be preferred in grants), 
Under which of theſe ſeals it ought to have made ? | 


Tul FourTH OBJECTION was, That foraſmuch as the pr. 
ſentation under the great ſeal, and the preſentation under the ſal 
of the court of wards, were both the ſame day, and the preſen- 
tation under the ſeal of the court of wards doth not mention the 
firſt preſentation and revoke it, Whether it ſhall be good? 


ien of the former, it ſhall be void ?—3. Roll. Abr. 188. Dyer, 339. is marg. © Cro. Jac, 24. 
E pl. 279. Latch. 292. 253- 


But to theſe two laſt points no opinion was delivered, becaule 
the lord-keeper conceived, for the laſt reaſon, that the preſentation 
under the ſeal of the court of wards was void; and he eſtabliſhed 
the poſſeſſion with Stephens, the preſentee of the king under rut 
GREAT SEAL, | 


- 


129 


3. Car. 1. In the Common Pleas. 
Hr Thomas Richardſon, Knt. Chief Fuftice. 
St Richard Hutton, _ 
$ Francis Harvey, Ant. . 
Sir George Gan Kur. . 
Sir Henry Yelverton, Kt. | 
| Sir Robert Heath, Knt. Attorney General. 
Sir Richard Sheldon, Kut. Solicitar General. 


Sir Edward Peto againſt Pemberton. Cart x, 
Michaelma: Term, 3. Car. 1. Roll 


R EPLEVIN. The defendant made cognizance as bailiff to 4 rent 

Humphry Peto, Becauſe that Humphry Peto, his father, had for nie is ſuf- 
granted a rent-charge of 61. 13s. 4d. to him for his life, and for pended by be 
forty-fix pounds rent arrear at the Aununciation primo Jacobi he proce of © 
diſtrained, and averred the life of the grantee. 2 — 


The plaintiff confeſſeth this grant; but that afterward this land and revives 
ſo charged deſcended to the ſaid Edward Pete, who let it to the ſaid —_— of 
Humphry Peto for five hundred years, 1. April, 2 I. and that th jeace, 
the ſaid Humphry Peto entered by virtue of the ſai for years, yeuey, 50. 71. 
and was poſſeſſed ; et Hoc, G&c. a Hutton, 94. 


The defendant rejoins, That after this leaſe, and before any part 4 5 
vf the rent was arrear, Viz. 16. December, 16. Fac. 1. he ſurten- Cowp. => 
dered dimiſſionem pradiftam of the ſaid lands to the ſaid Edward Dougl. 50. 58. 
Peto, qui ad tunc et ibidem thereto agreed; et hoc, Cc. And here- . Term Rep. s. 


upon the plaintiff demurred. 


FixsT, It was objected, That the pleading of the ſurrender 4 In pleading the 
miſſions prædictæ, and not of the tenements, or of all his eſtate furrender of « 
therein, was not good. —Sed non allocatur ; for the ſurrender of the 2 
eaſe * all his eſtate and intereſt, and ſo it is intended; and demiſe e. 
although the uſual courſe js to plead ſurrender of the eſtate, yet it Plowd. 194. 


s all one, and ſo much is implied. 2. Vent, 207, 


SECONDLY, It was objected, That although he hath pleaded a In pleading 
ſurrender, and that the leſſor agreed thereto, yet becauſe it is not * ſorreader of 
pleaded that the leſſor entered, the rent which was ſuſpended re- an Ta—_ 

. . not be ſhewn 

ans yet ſuſpended until the leſſor enters or waives the poſſeſſion. that the later 

Sed ton allecatur ; for when he pleaded that the leſſor agreed to en:ered after 
he ſurrender, it ſhall be intended that he entered; and it is not the agreemens 
ſual to plead a re-entry upou a ſurrender, no more than, when a 


coftment is pleaded, to plead livery and ſeiſin thereof, becauſe it is 22 de 
| ſhewn. 


0 be admitted, | 
Poſt. 162, 1. Co. £2. b. $.Co.$2, b. Co. Lit. 3. a, Vent. 207. 


Tumprv, For the matter in law, when the grantee of a rent for it the 


ſe accepts of a leaſe for years of part of the lame land, and ſur- — 
ü land from the reverũonor, and the leaſe is afterwards ſurrencered, the rent revives, 40 83, Ce. 
it. 338. Doug], 50, 


CRO. CAR. H _ renders 
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Sta — renders the ſaid leaſe, Whether the rent remains ſuſpended during 

Pinbzä ron. the years, or be revived preſently by the ſurrender? BR Ars rox, 

Serjeant, much urged, that it is — during the term for 

rs; for if he had granted this leaſe over, it had paſſed the rent 

ineluſively; ſo in this caſe where the leſſee ſurrenders, it is qu 

a grant to him of the term, and therefore the rent ſhall not be re. 

vived: but he agreed, if the leaſe had been to the grantee of the 

rent upon condition, and the leſſor had entered for the condition 

broken, or had recovered in waſte, the rent had been revived, for 

(«) 21. Fen. . the leaſe is abſolutely determined (a); but here the leſſor is in by 

b the leſſee quaſi by his own act, and therefore it ſhall not be revived, 

- But ALL Tuz CourT held, that the rent was revived; for by 

7. Hen. 6. pl. 2. the ſurrender and agreement of the parties the leaſe is abſolutely 

determined and not in efſe, and none of them can ſay that it is n 

3. Co.145- >- ee; but a ſtranger who is to have benefit thereby may well ſij 

OY that it is in efſe as to him; but quaad the leſſor and leſſee it is de. 

, * - termined, an er and intereſt is in him without entry: 
wherefore it was adjudged for the avowant. 


| Cart 2. Standford againft Cooper. 
; Hilary Term, 2. Car. 1. Roll 2674. 


The offoige day GCIRE FACIAS- upon a judgment in debt, in Hilary Term, 
2 —4 22, Fac. 1, againſt one Bi//. The defendant, being returned 
Term and all Zerre-tenant, pleads a ſtatute acknowledged by the faid Bl, 22. J« 
legal r ſhall nuary, 22. Fac. 1. and an extent by virtue of the ſaid ſtatute. 


73 The queſtion was, If this judgment ſhall relate to the firſt dar 
— of Hilary Term, which was the twentieth of January, being 1. 
le. eſſeign day, or only to the twenty-third of January, which wa 

- Hatton, -2. uur te die poſt ? for if it related to the twentieth of January, being 
Yelv, 35, the eſſoign day, it is precedent to the ſtatute. 

And ALL THE Cour agreed, That the judgment ſhall hare 
Ketley, 65. kelation to the ofſeignday ; for in law it is the firſt day of the Term, and 
1. Bl Rep. 227. all legal acts have relation thereunto, and the- quarto dic poſt is the 
456. ' day of grace, till when for divers purpoſes no party ſhall be pre 
Cruiſe oa Fines, judieed for not appearing ; but as to common intendment, it hath 

A. Uſes, 70. relation to the eſſoign day: wherefore, being upon a demurrer, i 
2. Term Rep. 16. Was adjudged accordingly for the plaintiſt. Dyer, 200. and 301 
A 34. Hen. 6. 20. 22. Hen. 6. 7. 

* 3 , a 

1 Biggor againſt Smyth. 

In the Exchequer Chamber. 


* eſtate li · | PON a ſpecial verdict in the exchequer was this caſe ttied. 4 
med to huſ- man ſeiſed of lands in fee conveys it by feoffment to the uk 
band and wife of himſelf and wife, and to the heirs of the ſurvivor of them. The 


for life, re- huſband afterwards makes a feoffment of this land, and dies; th 


ſurvivorefthem Wife enters, and dies. 
in fee, if te The queſtion was, Whether by the wife's 


> 
M fee ſhall vel 
22 in her ſurviving, ſo as her heirs ſhall enjoy it 


be contingency is deſtroyed, and the wife's entry upon his death will not ſupport the fee. Co. Lit. 46-% 
23. 2. Roll. Abr. 796. 1. Co. 14. b. R. 697.733. 2. Lev. 39. Com. Rep, 46. 3. M069 
1. Vent. 189. Fearne's Eſſay on Contingent Remainders, 4th edit, 7. 434- 957+ ® 
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And 1T WAS ADJUDGED, That this feoffment of the huſband L Ray. 314. 


rin 

— hath deſtroyed this future contingent uſe of the fee ; for what- RI — 
for ſever cannot accrue at the time of the death of the party who firſt ingant, for the 
rent dieth, cannot afterwards by any act be revived, but is abſolutely right ought to 
quaj extinguiſhed. And a writ of error being brought in the exche- — — 3 to 
te. quer chamber before the lord keeper and lord treaſurer of England, — 5 
"the being both of them lawyers, and before the two Chref Fu/tices H. DB and therefore 
tion and RICHARDSON, and before WALTER, Chief Baron, this judg- becauſe the 

for ment was this Term affirmed, as the ſaid chief baron related to me. _ =_ to 
- fante that the contingency happened, the remainder was adjudged to be deſtroyed ; — — 


always been held ſor law. Sce alſo Com, Rep. 46, Fearne, qth edit. 357. 


* 


] 
_ 7 Sir Thomas Holt againſt Sambach. Cas. 
i Trinity Term, 2. Car. 1. Roll 531. 
s de- 


R EPLEVIN. Upon demurrer the caſe was: Sir J/illiam Catcſby A rent-charge, | 
tenant for life of the manor of Lopworth ; remainder to Robert With a nomine 
his ſon and heir apparent, and to the heirs males of his body ; re- (NEE 
mainder to Sir William Catsſoy, and to the heirs males of his bod ; iſe, conemad 
remainder to the heirs of the body of the ſaid Robert ; remainder by next re- 

to the right heirs of the ſaid Sir Milliam Cateſby. The ſaid Sir Mil. mainder man in 
lam Gateſby and Robert, being within age, join in a deed, whereby 8 
the ſaid Sir Milliam Cateſby grants, and the ſaid Robert confirms, — — 
to the ſaid avowant and his heirs, an annual rent of ten pounds by feoffee under a 
the year, payable out of the ſaid manor of Lopwarth, to the ſaid fine levied by 
detendant and his heirs, at two Feaſts, viz. at the Annunciation and the tenant for 
St, Michael, with clauſe of diſtreſs, and nomine pene of twenty ſhil- — — ny 
lings for every month. Sir Milliam Cateſby and Robert join in a gee, it the was 
fine of the ſaid manor to the uſe of the ſaid iam and his heirs, nant for life - 
who infeoffeth the plaintiff, and dieth. Robert hath iſſue yet bath the ge- 
living. | | mp * 

The defendant avows for twenty ſhillings, parcel of five pounds for parcel of 

due at Michaelmas in the ſecond year of James the firſt ; and be- the penalty 

auſe two hundred pounds were due pro nomine pænæ for two hun- — A 
red months, he avows for fifty pounds of this »<2ine pane. The r= Fon: oy 
defendant ſets forth all this matter by way of avowry, except the bg. 
onage and feoffment to the plaintiff. Heal, 


The plaintiff, in bar of the avowry, ſhews the nonage of him Hurt, 
ho confirmed, and pleaded the feoffment, and averment of the M835: 


Ife of the iſſue in tail, | 3. Bur. — 
Upon this bar to the avowry it was demurted, and argued at the — — 3 
Dar, | arg. edit, 


a 2 . þ * 
The ſole ee was. Whether this debt be chargeable upon pets. Rep. 4 


74 
96. 


1. 4 he feoffee ? auſe it was granted by tenant for life, and confirmed 733. . 
e uk dy him in the remainder in tail, being within age at the time of the Gon qab.. © 
grant. | f is | 


For it was agreed, if a rent be granted py tenant for life, and 
onfirmed by him in remainder in tail within age, that it is iſſuing 
put of the eſtate for life only, and merely à void grant as to the 
mainder ; and if the;tenant for life pürehaſe the remainder or 
everſion and die, it ſhall not bind the inheritance; aud al- 
Rough he had made a feoffinent over, hig froffec, after his death, 
ould avoid it. . * 
H But 
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Sir T. Hor v But here, becauſe he that made the grant is not only tenant fo 
8 oo life, but hath a remainder 1n tail, and after that a remainder ia fee, 
* the rent is iſſuing cut of all his eſtates; and although it was void 
8 as againſt Robert the ſon, who was next in remainder in tail, who 
| confirmed it, yet foraſmuch as this eſtate tail is barred * the fine, 
and the limitation thereof to the ute of him and his heirs who 
granted the rent, and the plaintiff being in as feoffee to him, the 
Court inclined in opinion for the avowant's right to the rent; fo 
the eſtate tail being barred, that privilege ſhall not extend to the 
feoffee, for he comes in under all the eſtates of the feoffor, why 

granted the rent-charge, and therefore thall hold it charged. 


An avowry for But becauſe the avowry was for twenty ſhillings parcel of fire 
part of act pounds, and the fifty pounds was parcel of the two hundred pound 
or penalty 's. penalty, and he did not thew that the reſidue of the pena , Was 
„ unleſs it . . 

Mew how the diſcharged, therefore 17 was HELD, that the avowry was ill, ac 
remainder was cording to 20. Ediw. 4. c 2. 48. Edw. 3: c. 3. and ſo, without regard 
diſcharged. to the matter in law, it was adjudged for the plaintiff, upon the in- 
Poſt. 137. 436. ſufficiency of the avowry. 

20. Edw. 4. pl. 2. 48. Edw. 3. pl. 3. Dyer, 65. Lutw. 535. Hutton, 96. 2. Lev. 4. Meor, 19. 
Cro. Eliz. 22. Ycly. 3. 1. Bulſt. 49. Ld, Ray. 155. 644. 2. Eſpin, Dig. 18. See 12. Geo. c. 9. . 22. 


eau 5. 9 Sir Simon Bennet's Caſe. 


The dignity of DEBT npon an obligation. The defendant, in abatement of 
_—_— e the writ, pleaded, that the plaintiff puis darraiyn continuance Wi 
ee, peo made a baronet; and it was thexeupon doubted whether the vrt 
1.Edw.6. c. .; ſhoùld abate, for that the ſtatute of 1. Edu. 6. c. 7. recites the dig 
for there was nities of dukes, earls, viſcounts, barons, juſtices of both benches, 
ns ſuch title at and ſerjeants at law, but mentions not baronets, whereby it 
the time the act feemeth it was not a dignity known at the making of that ſtatute: 
Pot. 351. but if it were a dignity then known and omitted out of the {aid 
ſtatute, THe Cour then held it to be out of the ſtatute. But i 
3. Was then doubted by THz CovaT, Whether, if it were a dignity 
1. Sd. zo. Created after the itarnte, the ſaid ftatute ſhould in equity extend 
Lit. Rep. 81. thereunto? And rnHR Cour directed, that the plaintiff ſhould 
2. Hawk. P. C. demur thereunto, and upon argument it ſhould be reſolved ; bu 
NO TI in regard it was only in abatement of the writ, and it would be 
but a reſpondes outer though adjudged for the plaintiff, the plain. 
tiff thereupon offered to bring a new original, and the defendant 
conſented to appear gratis thereto, and plead in bar; and fo thelt 
doubts were left undetermined. 


CaxzbG, Lady Chicheſley ayain/i Thomſon and the Biſhop of E,. 
Eajter Term, 2. Car. 1. Roll 302. 
Special plead- Q ARE IMPEPDIT to prefent to the church of J/imple ; ani 


ings in are counts, That Sir Thomas Chicheſley was ſeiſed in fee of the ad- 
impedit, vowſon of the church of //imple, as of an advowfon in groß. 
— 1 2 Marſhall, and died ſeiſed, which deſcended !9 
"ure", 98. Sir Thomas Chicheſſey, the huſband of the plaintiff, who up#" 

the 20. March, 8. Jac. 1. by indenture ted it to Thon® 

Eaſt and another in fee, to the uſe of 4 plaintiff for bei 

jointure, and after to the uſe of himſelf in tail, and afterward 

died ſeiſed. The church becomes void by the death of Marſhal, 

whercfore it belonged to her to preſent, . ' The 
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The biſhop dies pendent the writ. The defendant pleaded, That Ir Car- 


he is parſona imparſonata of the faid church ex præſentatione regts ; TED * 
and ſhews, that Sir Thomas Chicheſſey, the plaintiff's huſband, died * as. 
ſeiſed in fee of the advowſon of Mimple, as of an advowſon in groſs, 

and of the manor of Preſton in the county of Cambridge, holden of 

the king by knight-ſervice in capite, and they deſcended to Thomas 

Chicheſley, ſon and heir, being of the age of two years; and that 

an office was found before the eſcheator of that county by a writ 

of diem clauſit extremum, whereby this tenure and deſcent were. 

found, whereupon the king was ſeiſed, and preſented the de- 

fendant, who was inſtituted and inducted ; ABsQUE Hoc, that the 

ſaid Thomas Chichefley granted the ſaid advowſon to Thomas Eaſt 

and the other, prout, c. 

The plaintiff replies, quid non habetur aliquod tale recordum de 
inquiſitione 3 and it was thereupon demurred. 

Tux FixsT EXCEPTION was taken to the bar, becauſe he faith In guare impedie 
that he is par/ſona impar/onata, and doth not ſay tempore impetrationis mag ove” — 
brevis, — Sed non allocatur ; for it is inferred by the writ brought 1 2 
againſt him: and if he be parſon imparſonce before the plea pleaded, rempore inpetra- 


it ſufficeth ; and divers precedents were cited in the New Books of #ionis brevis ; 
Entries, fol. 494- 405. 407. to that purpoſe. 2 Sho 


fore plea, it is ſufficient, 

SECONDLY, It was argued at the bar, that this replication of In what caſes 
traverſing the inquiſition is not good, for there never ſhall be @ 3 traverſe «pon 
traverſe UPON a traverſe, But where the traverſe in the bar takes traverſe, or 
from the plaintiff the liberty of his action, for the place, or time, —_ cov ras 
or ſuch like, there the plaintiff may maintain his action for the — | 
place or time, and may traverſe the inducement to the traverſe, a traverſe, ſhall 
and needs not to join with the defendant in the traverſe, but, at de allowed. 
his pleaſure, may da the one or the other. But when the induce- Ante, 61. 
ment is made and concluded with a traverſe of a title ſhewn by the 8 
plaintiff, there the plaintiff is enforced to maintain his title, and Jo — 6.228 
not to traverſe the inducement to the traverſe. Vide 10. Edw. 4. Vado. 3 b 


TarrDLy, It was reſolved, that foraſmuch as two titles are In guare impedis 
compriſed in the bar for the king, viz. the dying ſeiſed, the heir declaring that 
within age, and the tenure in chivalry, whereby the wardſhip is £#- dcing 
veſted in the king, and a title to preſent without office, that there- — EN 
fore, in the replication, they bath ought to be anſwered, and it is if yen he 
not fufficient to traverſe the inquiſition, but the alſo ought to alledge title in 
have anſwered to the tenure, and to the deſcent alled of de king by in. 
the manor, if the defendant had relied vpon them ; but becauſe — * 
the defendant did not 45 thy 46 them, but made them induce- — OH 


ments to the traverſe of the grant, which is the plaintiff's title, tiff c *:04 tra- 


that title ought to be maintained, and not to traverſe the induce- verſe the inqui- 
"er to that traverſe; wherefore for theſe cauſes it was adjudged den, but muſt. 
vr the defendant. J'ide 37. Hen. 6. pl. 6. 24, Edw. 3. Fl. 27. nee. 
4% Ediv. 3. pl. 25. 40. Ed. 3. pl. 11. 9. Hen. ö. pl. 37. Co. Ke : 

| Moor, 423. Hob. 104. Poph, 101. Lut. 1438. 1632. 
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3. Salk. 21. 
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TS Johns againſt Rowe. 


If fn covere F JPON a commiſſion to Jones, Juſtice, WHrTLOCK, 


uſtic, 
ordinary is com- f1 . . "x" . * 

"ble of law, in an appeal of adminiſtration committed by Sik H ENI 
1 ann MARTYN to Anne Rowe, niece to Elizabeth 7ohns, late the wife of 
dc jure of her Roper Johns, the hu band pretended that of right it belonged to 
Freds and chat- him, and not to any of his wife's kindred ; and it was divers times 


— 3 ws debated, as well by common lawyers as by doctors of the civil law. 


preſentatives. Joxts, WrrTLOCK, and YELVERTON, Juſtices, reſolved, that 
Jones, 175, Of right the adminiſtration ought to be committed to the huſband, 
Co. Lit. 351. 2. and not to any of the wife's kindred, by the ſtatute of 31. Edu. 
7. Roll. Abr. c. 11. as to the moſt faithful friend; for as it belongeth to the 
| ad 87:1, Wife upon the huſband's dying inteſtate, ſo it belongeth more pro- 
4. Co. 51. b. perly to the huſband upon the wife's dying inteſtate : but they 


Dyer, 231. agreed, that the ſtatute of 21. Hen. 8. c. 5. doth not extend to 


2. 54.499. compel the huſband to take adminiſtration ; for that is a penal lay, 
7. Pecre Was. and extends only to the wife and kindred, and not by equity to 
” be extended to the huſband. . And for their opinion they relied 
Scrange, 891. upon 4. Go. $1: b. Ognel's Caſe, that the adminiſtration of the goods 
1111. 11138. of the wife belongeth in right to the huſband. | 


But I doubted thereof, and was of a contrary opinion : for the 
ſaid book doth not give any reaſon, nor ſhew any authority to 
maintain it; and, in reaſon, the huſband is not to have it ge jur, 
but it is in the power of the ordinary to commit the adminiſtration 
to him or to the wife's kindred ; for if he ought to have it de jur;, 
he would never ſuffer the wife to make any will for the advance- 
ment of the cluldren by another huſband, or for her kindred ; and 
the wife without the huſband's aſſent cannot make a teſtament, 
but by his afſent ſhe may make him executor for things in action, 
as debts, or des biens aſport before the coverture ; ſo it is his de- 
fault if ſhe die inteſtate. Alſo the wife is to be intended to be ad- 
vanced by her huſband, and to have by the cuſtom rationabilm 
partim lonorum (a); therefore he is not in ſuch degree as his wike, 
and he is not de jure to have the adminiſtration, but the ordinary 
may commit iBto him if he pleaſe, or he may refuſe ; and no ap- 
peal lies if the adminiſtration be not committed to him, for it 
merely at the ordinary's diſcretion. And of this opinion were the 
civilians. 

But afterwards, the ſaid ux EE JvsTICEs, in my abſence, te- 
ſolved for the e 17 (b). Vide 4. Hen. 6. pl. 31. 12. Hen.) 
pl. 24. 9. Co. 38. 34. Hen. 6. pl. 14. 27. Hen. 8. pl. 26. 39. Ha. b. 
pl. 27. 18. Edw. 4. pl. 11. 

(a) By 22. and 2 3. Car. 2. c. 10. ſhe ſhall (6b) By 29, Car. 2. c. 3. the huſl ind tl 
have a #bird, if there be children ; if not, a have adminiftration. 
moiety of ber huſband's perſonal eftate, | 


Sir William Crayford azainff Sir Robert Crayford, Executo! 
of William Crayford. b 
Hilary Term, 2. Cac. 1. Roll 2418. 
COVENANT. W hereas the teſtator covenanted with the plain 
tiff, That tho manor of Rid:way, which he aſſured to 


plaintiff upon his marriage, was of the value of three — 
Yon 


<4 2 0 Dc RnoOeognggnny Yo £203 2 


N . 5 7 
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unds yearly ; he ſaith, that in truth it is but of the yearly value S W. Car- 
of 250l. The defendant pleaded, I hat the ſaid manor was of the 79%? p 
value of 300l. yearly at the time of making the ſaid indenture, ſe- g N Car- 
cundum for mam et effectum indenturæ prædictæ; and upon this they „ons. 
were at iſſue, and the jury find a ſpecial verdict, viz. Ihe inden- 
ture verbatim, as the plaintiff declareth ; wherein the teſtator cove- 
nanted to ſtand ſeiſed of that manor, in conſideration of marriage, 
to the uſe of the plaintiff and the heirs of his body ; and covenants, 
that he was ſeiſed of the ſaid manor at the date of the ſaid inden- 
ture, of a lawful eſtate in fee, notwithſtanding any act done by him 
or any of his anceſtors, and that no reverſion or remainder was in 
the king or any other, and that the ſaid manor was“ then of the 
« annual value of 3ool. per annum; and that the plaintiff and his 
heirs ſhall enjoy according to the limitations, diſcharged and ſaved 
harmleſs from all incumbrances made by him or any of his an- 
ceſtors. And further they found, that this manor was but of the 
value of 2661. per annum at the time of the ſaid indenture, and no 
more, and that the teſtator had not done any act to impair the ſaid 
value; and if ſuper totam materiam, &c. 


So the ſole queſtion was, Whether this covenant for the value Cro. Jac. 64. 


depends upon the firſt part of the covenant, that «notwithſtanding — EV2, 44 


« any act made by the teſtator or his anceſtors,” or if it were an — 
abſolute and diſtinct covenant of itſelf? Comp. 123. 


And upon the firſt argument THE COURT RESOLVED, that it Doug. 27. 766. 
was an abſolute and diĩſtinct covenant, and had no dependence 

upon the firſt part of the covenant. Vide 27. Hen. B. pl. 29. 7. & 

8. Eliz. Dyer, 240. 1. Saund. 58. / 


Sands againſt Trevilian. Cart 9, 


EKROR of a judgment in the common pleas in debt, where the An attorney 
plaintiff ſued the defendant, Becauſe he retained him, being an may bring debe 
attorney in the common pleas, to proſecute ſuch a ſuit in that court 53 h ger 
betwixt one Sims and //orlich, and defigned him to be attorney for bet on « — 
Warlich, and agreed to pa him his fees; and ſhgweth, that he laid ig by one man 
out ſo much in that ſuit for s lich, and that the defendant had to pay bi for 
not paid him. Upon nil debet pleaded, the verdi was found for 8 
the plaintiff, and judgment given. — caſe 
The errcr aſſigned was, That an action of debt lies not; for the only lies 
nom is but a ſolicitor, _ there is not any conſideration ; — 160. 194. 
and it is maintenance in him to ſolicit ſuits. 32. Hen. 6. pl. 25, © — 8 
21. Hen. 6. pl. 16. —— 


SECONDLY, Although the defendant be ſuable for this retainer, 1. Com. Dig. 
yet it ought to be in an action upon the caſe in an aſſump, and — at. 


not in debt; for there is not any contract betwixt them. 1. Term Rep. 62. 
And concerning this point ThE Cour doubted, and would ad- 
vile thereof (a). a) 826 poſt. 


193+ the judgment of the Court 82 


l See 3. Jac. 1. © 7. 4 Geo. 2. E. 17 


11 4 | Eat:r 


Eaſter Term, | 105 
4. Car. 1. In the Common Pleas. 
Sir Thomas Richardſon, Kut. Chief Juſtice. 
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Sir Henry Yelverton, Kut. | 


Sir Robert Heath, Knt. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General. 


— — —— * — — 


Mynn again Coughton and his Wife. Cart 1, 


CTION ON THE CASE. Whereas the plaintiff had re- 1f a defendant 
covered a debt of thirty pounds againſt T. D. and did be reſcued afieg 
thereupon ſue forth a capias ad ſatisfaciendum, and deli- daes taken 

rered it to the ſheriff of the county of Cambridge, who had arreſted g — 

and taken him in execution by virtue of the ſaid writ; that the may have an 
defendants had reſgued him out of the ſaid execution, by means ien for the 
whereof he went at large, and cannot fince be found, ſo as the misfenfamce 
plaintiff is defrauded of his execution. — — 

Upon verdi& found far the plaintiff, it was moved in arreſt of Ante, 75. 

judgment, that an action on the caſe lies not againſt the defendant Toft. 240. 

tor this reſcous by the plaintiff who recovered, but his remedy is Heiley, 9. 

againſt the ſheriff in debt or action upon the caſe, and the ſheriff Hutton, 93. 98. 

ought to have this action againſt the reſcouſſors; for there is not oy tb 

any reaſon the defendants ſhould be twice puniſhed, as they ſhould 3. Co. 52. 

if the plaintiff ſhould maintain this action againſt them. Moor, 597.660, 


HuTTox and YELVERTON were of that opinion. 29.6. * 


But RicHARD$ON, Chief Juſtice, HARVEY, and MYSELF, held, 1. Com. Dig. 
that the action well lies for the plaintiff; for he is the who 7. 
hath the loſs, and to whom the injary was done ; wherefore in rea- , 
lon he ought to have the action, and not be inforced to ſue the 2. Eipia. Dig. 
ſheriff, for perhaps the ſheriff is dead, and then no action lies 384. 
againſt his executors: wherefore it is juſt that the plaintiff ſhould 
take his election; and if he recover, the parties may plead it if they 
be ſued by the ſheriff, ſo as there is nat any danger of being double 
charged. Wherefore it was adjudged for the laintif (4). . 

(a) See 3. Will, & Mary, c. f. f. 4. goods diftrained for rewt may recover treble 
. of — n 


| Iſeham again Marrice. ce 2. 


JECTMENT by the plaintiff, lefſee of the earl of Kent, againſt & being tenant 
Et. defendant, tenant to the ear / of Pembroke. Fron SO for life of a 

4 e bar, it was held by ALL Taz Juvsricks, Whereas EpwarD —— 7 

two parts in three parts for life, remainder to F. of the third part, in tail male 3 2 recovery ſuf- 


he thi s 
Rep. 10. 129 ler the third pen alſo, ==S, C. Heil, $1, Co. Lit, 46. d, 47. B. Comp. 379. 1. Term 
earl 
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Isenan carl of Salep was tenant for life of the manor of Aveton in the county 
Ln . of Stafford; remainder to G ace lady Candi/h his ſiſter, of two part 
thereof in three parts to be divided, for lite; the remainder of the 
third part to the ſaid Grace and the heirs males of her body; the re. 
mainder over, &c. and ſhe by indenture inrolled bargained and 
told to the ſaid Edward all her moiety part and purparty of the 
ſaid manor, and covenants to ſuffer a recovery for further ——＋ 
which is had accordingly, and Grace made the vouchee , | 


F1R$T, That this was a good recovery of the jutire third par, 


and not of the mojety of the third part, as it was ſtrongly urged x 
the bar it ſhould be. | 


A recovery for $SgconDLY; That if one bath intereſt only in the third part of 
ee ke a manor, and ſuffer a recovery of the moiety of the manor, it i 


—_— — good ſor the third part. 


das, is good. 2. Co. 4. b. 

A void leafeis LJ HIRDLY, That where one makes a leaſe for years of land by 
good by eftop. indenture, and hath nothing in the land, and afterward purchaſeth 
pel, if theleffor the land and aliens it, although it be a good leaſe for years N 


purchaſe the in- 5 againſt him and his alienee by way of pleading, and ſha 


— 4 bind them, yet it ſhall not bind the jury, but they may find the 
find the fat, truth; and if they find the truth, the Court ſhall adjudge it to be: 
Ca. Lit. 227. void leaſe. | | i 
332, 2. Co. 4 b. 4. Co. 53. a. Owen, 96. Cro, Eliz. 140. 1. Leon. 206. Pollexf. 67, 3. Com 
Dig. 278. F. Com. Dig. 158. 1. Salk, 276. 2 
Loroliment of FouRTHLY, That where bargainee by indenture, after the en- 
bargain and ſale ſealing of the indenture and before the inrollment, lets the fame 
wilt not make land for years, and afterwards the indenture is inrolled within the fix 
Lake good. months, yet the leaſe is void, and the relation of the inrollment 
Poſt. 28. {hall not make it good. ES 
Cro. Jac. 32. Hob. 136. 220. Carth. 178. 2. Burr, 712. 1. Com. Dig. 541. * 
Ceſtei que et . Für rut x, That where one is leſſee for years, and aſſigns over 
a em pur. his leaſe in truſt for himſelf, and afterwards purchaſeth the inhe 
chaſes the inhe- ritance and occupies the land, and then levies a fine with procla- 
ritavce, and mation, and the truſtee doth not claim his leaſe within the five 
— —— years, this fine and non- claim ſhall bar the intereſt of the truſtee; 
years are barred, for he who levied the fine hath the poſſeſſion by reaſon of the truſt 
. and this truſt is ineluded in the tine, and the truſtee not making 
hay bo. ab: claim, his intereſt is barred thereby. Ot. | 
Plow. 374. 1. Vent. 56. 81. 2. Vent. 329. 1. Sid. 438. HRardres, 401. 1. Lev, 270. 3. Bac. Ax. 
443. 1. Wilf, 242. Ch. Rep. 51. Ambl. Rep. 699. R. 6. 230. 35. 431. Cruiſe on Fines, 193. 
If a man bar. + S1xTHLY, That where one by indenture, in ' conſideration of 
gain and fell money, bargaineth and ſelleth, demiſeth and granteth, land for 
—— years, and the next day after, by indenture reciting that grant and 
the — demiſe, grants the reverſion to divers uſes, the leſſee attorns, it 
if the ba:gainee a good grant of the reverſion, although there were not any proof 
atrom to the that the bargainee entered before this grant of the reverſion, or that 
grantee, it is s the bargainor waived the poſſeſſion ; for the leſſee ſhall be 2d. 


1 judged in actual poſſeſſion by the ſtatute of 27. Hen. 8. c. 16. of 


— uſes, and the reverſion is immediately divided from the poſſeſſion, 


bargainee had and he hath a good reverſion ; but in caſe- of a leaſe for years 1 
not entered. the common law, until the leſſee enters, or the leſſor waive the 
you. 40- poſſeſſion, the reverſion is not divided. nor paſſeth by the words 
60g, grant of a reverſion.” 

5 Co, 124. b. Co. Lit. 147. b. 270.2, 2. Vent, 35. 2. Burr, 712. | | Faton 
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Eaton againſt Ayloff and his Wife. Cas 2. 


PROHIBITION was prayed, Becauſe they ſued in court- chriſ- To fay of a 
tian for defamation, and ſpeaking theſe words of the plaintiff, woman ir 
« He was a cuckold and a wittal, which is worſe than a cuckold, — —— — 
« and that Ayleſꝛvor th had lain with Aylaff's wife; and for theſe beat, and not 
defamatory words he ſued there. a defamation 
cognizable by 


And becauſe it was alledged, that for theſe words, being but tze lp 


words of ſpleen, prohibitions had been uſually granted, day Was count, valet 


thereupon given until this Term to ſhew cauſe why a —— 4 accompanied 
ſhould ned, granted; and divers precedents were ſhewn, that by the charge 


for calling one cuckold” or whore” prohibitions have been —— — 9g 


granted. Sed queere. 
But now upon adviſement ALL THE Coux r agreed, that no Fot. 339. 456- 
— ſhould be granted, but that the ſpiritual court ſhould Hetley, 74 

ve juriſdiction thereof: for although they held, that there ought 2-Roll Ab. 297. 
not to have been any ſuit for the firſt words, they being too ge- . E“. 63. 66. 
neral, yet being coupled with a particular, ſhewing that the wife — 
committed ſuch an offence with ſuch a particular perſon, they are 17 248. 
not now general words of ſpleen in common and uſual diſcourſe 433. 
and parlance ; but they held it was ſuch a defamation as one is 3-Vent.61,220, 
ſuable for in the ſpiritual court: whereupon the prohibition was 3 „ 
denied. | — 2 
Bao ]’ NLow, Chief Prothonotary, produced ſeveral precedents Salk. 692. 
where prohibitions had been granted to ſtay ſuits for ſuch words, 228 
v1z. in Trinity Term, 15. Fac. 1. Roll 2260. Purcas v. Birrell, for — Dig. 
that he was preſented at ſeveral inqueſts within his pariſh for being 2. Term. Rep, 
a drunkard and a barrator; and in Zaſter Term, 6. Fac. 1. Roll 397. B. K. 474 
2 prohibition was ted to ſtay a ſuit for calling à parſon 
n 70 prieſt: and Michacimas Term, 21. Jac. 1. Barker u. Paſ- 
more, for ſaying, © She is a quean, and a tainted quean,” a prohi- 
dition was granted (a). 

(a) See the Caſe 

of Cucko v. Starre, poſt. 28 f. and Miller v. Herbert, 2. Sid. 404. 1. Vent. 7. ; and indeed it ſeems 
how to be ſettled, that a ſuit may be inſtituted” in the ſpiritual court, not only for calling a wo- 


man a whore, Grayes v. Blanchet, Salk. 696. but for publiſhing any words tantamount. Stra. 471. 
$55 Carth. . 3. Lev. 119. 11. Mod. 113. * * 
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Sir Thomas Richardſon, Nut. Chief Juſtice. 
Kr Richard Hutton, Kt. 

Sir Francis Harvey, Kut. Juſtices, 
Str George Croke, Kr. 

Ser Henry Yelverton, Kt. : 


Sir Robert Heath, Kut. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General. 


—— — —— ——— ö ..... — 
'Cazx 1, Farrington again: Keymer. 


An information INFORMATION againſt the defendant upon the 2 3. Hen. 8. c.. 
ö for ſelling beer at another price than is thereby appointed, which 
* prices of is, that „the offender ſhall forfeit fix ſhillings for every barrel, &c. 
beer, may be © the one moiety to the king, the other to the party who will ſuc 
— 1 ein any of the king's courts by action of debt, &c.“ 

prin/ler ; 


offence is not After verdict at Norſoll aſſiſes upon not guilty, and found for the 
xeltrained by plaintiff, it was moved in arreſt of judgment, that this information 
the 21. Jet, 1. was not maintainable in this court, for the ſtatute of 21. Fac. I. c. 4, 
N Gy appoints that informations ſhall be before the juſtices of peace for 
. ſuch matters whereof they have power to inquire, and not in the 
— "3. courts at Vaſtminſſer; and fo the ſtatuto being in the negative, the 
1. Sid. * information is not here allowable. 
. But ALL THE JusTICEs reſolved, abſente HARVEY, that this in- 
— formation was well brought in this court. ; 


227. 


Carth. 291.455. 2. Hale, 30. : 


A ſtatute giving © FIRST, It was held, that the 23. Hen. 8. c. 4. which gives the 


an aden forfeiture to be recovered in courts where no protection, effoign, 
32322 &c. is allowable, extends only to the courts at 5 

es any other inferior court, although M eſiminſter be not named; 
Jowed, extends for an inferior court cannot allqw proleclions, or gager de ley, and 
only to the therefore it cannot be ſued before the juſtices of peace or cher and 
2 " In. terminer, as in Gregorie's Caſe, 6. Ca. 19. and Dyer, 236. 

Moor, 421. 6. Co. 19. 

The 21. Jac. 1. SECONDLY, It was reſolved, that the 21. Jac. 1. c, 4. makes not 
©. 4. does not any new law to enable the juſtices of peace to meddle with infor- 
enable juſtices mations which were not before appointed by the ſtatutes to be in- 
of peace en pro: quired of before them and to be ſued by informations, but only 
ceed on ſubfe- Jute 1 . be eee e eee. 
quent penal appoints, that where informations may roug it ore 0 
ſtatutes. ox in the courts of Meſiminſier, at their election, there they ſhall 
3. Inſt. 193. be brought in the ſeſſions before the juſtices of the peace or of / 
4. loſt. 172. and termincy in the counties where the offence was committed, and 


= 3 that for the caſe of the fubjects who be defendants. 
1. Salk, 473. 2. Term Rep. 274. 3. Term Rep. 362. 4. Term Rep. 109. 


Common brew- AHR Tv, They alt ſaid, that the principal doubt in this Caſe 


ers are not vice . IT. PL ER re 
ere within Was, Whether the 31. IItu. 8 c. 10. which appoints that juſtices 


tie meaning of Vie 31. Hen, 8. . 10. 
: 1 


ſtminſtcr, and not 
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br victuals, victuallers, innholders, &c. extends to give them au- 
thority to receive informations upon the 23. Hen. 8. c. 4. and 
if brewers ſhall be ſaid victuallers within this Ratute? And it 
was reſolved that they ſhould not; for this ſtatute of 23. Hen. g. 
c. 4. is not properly againſt brewers, who are but obliquely pu- 
niſhed within that ſtatute ; and the words victuals and victuallets 
are pro rly to be applied and extended againſt the alchouſe-keepers, 
who ſell by retail and keep not the affiſe, and who by the purview of 
the ſtatutes were enquirable before juſtices of peace, as the ſtatutes 
of 23. Edw. 3. c. 6. and of 12. Rich. 2. c. . and other expreſs ſta- 
tutes are; but juſtices of peace and oyey & terminey are not to en- 
uire concerning this ſtatute, which is ſuable in the courts of 
2 minſler only. Wherefore for this cauſe it was adjudged for the 


plaintiff, 
Norton again Fermer. 


PROHIBITION was granted to ſtay a ſuit for tithe of wood, 
upon ſurmiſe that the wood was ſpent in his houſe for firing ; 
2nd ſhews, that the cuſtom in the ſame pariſh is, that the owners 
of any houſe and land in the ſaid —. who pay tithes to the 
parſon, ought not to pay tithes of wood ſpent for fuel in their 


houſes. 

Iſſue being upon this cuſtom, it was found for the defendant; 
and moved in arreſt of judgment, that although it be found there 
is no ſuch cuſtom, yet he ought not to pay tithes for wood ſpent in 
his houſe, nor for fencing- ſtuff for hedges, but per legem terræ ought 
to be diſcharged of them. 


But THE Covrr reſolved, that it is not de jure per — terræ 
that any be diſcharged of them; for it is uſual in prohibitions to 
alledge cuſtoms, as for hearth-penny, or by reaſon of other lands 
whereof he pays tithes, that he 1s di — . of that tithe, but not 
to alledge, hat per legem terræ he is diſcharged. And the plaintiff 
here having alledged a cuſtom; and being found againſt him, it was 
adjudged for the defendant, that conſultation ſhould be granted. 


Iſabel Pecl's Cale. 


PROHIBITION was prayed by her againſt the ecclefiaſtical com- 

miſſioners, for that it was by articles in that court objected 
againſt her, that ſhe was aiding and affiſtant to Sir H. in 
the years 1622, 1623, until September 1624, to have familiar ac- 
quaintance with the /3/counteſs Purbeck, with whom he committed 
adultery, and that ſhe was chief agent for their meetings at unſea- 
ſonable times, by and through her private lodgings and paſſages, 
dy means whereof they took their opportunitics to commit adul- 
tery ; for which offence ſhe was by the ſaid commiſſioners, upon 
the ſeventh day of February 1629, ſentenced to be guilty of bawdry 
and lenocynie, and fined two hundred pounds to the king's ule, 


Javey church as the ſaid commiſſioners ſhould appoint, and to be 
impr ſoned until ſhe found ſureties for rhe performance of all this 


2, Hawk, P. C. 556, 358. Powel on Dev. 69. Cowp. 424. 3. Term 
ſentence : 
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deace may enquire, among other ſtatutes, of and upon the ſtatutes Faxntnavon 


againſt 
Ki rut. 


Cast 2. 


Wood cut ſor 
fuel or fences is 
titheable unleſs 
exempted by 
cuſtom, 

P oſt. 166. 


Moor, 91 7. 

2. Keb. 628. 

2. Init, 652, 
an. Ab, 597. 

Hetley, I 10. 

Moor, 909.917. 

Cro. Eliz, 603. 

609. 

Co. Jac. 556. 

1. Sid. 447. 

1. Vent. 75. 

Bunb. 98. 

3. Com. Dig. o 

Ambler's Rep. 

132. 


Casr Lo 


If the judges 
of an inferior 
court exceed the 
juriſdiction 
given to them 
by ſtatute, any 
of the ſuperior 
courts may 
grant A prou- 
bition. 

Ante, 47. 

Poſt. 220. 582 


8. . Hutt. 107. 


and — to make ſuch a penitential acknowledgement in the 5- Co. 51. 


Cro. Eliz 684. 


4- Inti. 331. 
2. Brownl. 37. 


Rep. 3. 33% 
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ra ga. ſentenee: and for this cauſe ſhe prayed a prohibition ; for that 


the general pardon, 21. 'Fac. 1. ſhe was pardoned for theſe offence, 
committed in the years 1622, 1623, to September 1624 : and ſhe 
avers, that ſhe is not guilty of any ſince that time. 


Tux CovkT thereupon granted a prohibition : for altho 
the time after the pardon is — in the ſentence, yet it — 
for offences before the pardon, and ſo it ſtands well with the ſen. 
tence ; and the averment makes it material: admitting alſo that 
part of the offences were committed after the time mentioned inthe 
pardon, yet the fine being entire, and both the time before and af. 


ter the pardon involved together, 


Hur rod, Fuftice, conceived that a prohibition ought to he 
ted ; and for this reaſon alſo, hecauſe ſhe is ſentenced to he 
impriſoned until ſhe find ſureties to perform the whole order, 
which is not warrantable : for although by the 1. E/zz. c. 1, 
ſ. 18. (a) the high commiſſioners may aſſeſs fines, or award impri- 
ſonment for an offence, yet they can neither commit any to 
riſon for the fine, nor until the partics find ſureties for the per. 
— of their orders; but they ought to certify the fine into 


the exchequer, &c. 


And HuTTox further ſaid, it had been ruled in this court, that 
ſuits for adultery (unleſs ſuch only as were exorbitant and no- 
torious) ought to be brought before the ordinary in his ſpiritual 
court: neither doth a ſuit for alimony in the high commiſion 
court lie, for the commiſſion is grounded upon the ſtatute ; and if 
they get commiſſions of and for other offences, then the ſtatute 
appoints, they have no ſufficient ground for their proceedings: and 
ſeveral caſes were cited to that purpoſe, v:z. the caſe of Doc lor Con- 
ward (b); who being ſued before the high commiſſioners for his wife's 
_ adultery, and for being pandar to her, a prohibition was granted; 
and Condie's Caſe of Canterbury, who being ſued before the high 
commiſſioners upon the election of a clerk, a prohibition was 
granted, becauſe they have not any juriſdiftion for ſuch matters; 
and one Balam's Caſe, ſuit being before them for battery, a pro- 
hibition was granted, for it is no ſuch offence which the ſtatute 


intends to be there ſuable : whereupon in the principal caſe a pro- 
hibition was granted after divers days debating, and chiefly upon 
the pardon, becauſe it was not any of the offences excepted therein. 
— — alſo, that Elizabeth Aſb had a prohibition upon the ſame 
ſurmiſe, being joined in the ſame ſentence. 5 


| (e) Repealed by 16, Car. . c. 13, f. 3. (3) a. Brownl. 37. 
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Denn's Caſe. | Cazr 4. 


T HE CASE was thus: Thomas Denn being ſeiſed of certain lands The ſpiritual 
in fee, and poſſeſſed of divers goods, deviſed the ſame for the bn Malt not 
payment of his debts and legacies; and, they being id, the re- fn. — 
ſidue and ſurplus thereof to his wife, who he made his ſole exe- ing the validity 
cutrix, and died; and his wife, ſurviving him, alſo died before of a will for 
probate or any election. The brothers and ſiſters of the woman oy porn 
laboured to get adminiſtration cum teſlamento anne xo. The plaintiff, _ Bans = 
who was brother and heir to Thomas Denn, ſuggeſting that the will vic ; but they 
was revoked, and that however the ſpiritual court had no cogni- cannot meddle 
zance of the probate of wills concerning lands, they not being with a will of 
teſtamentary, ag =" a = N ; which was granted: for when — 
the queſtion is, Whether a will made of lands and goods be re- pod. is * 
voked? it is properly triable at the common law: but if the queſ- 

tion be, Whether a will of goods only be revoked? it is properly Foo gn * 
triable in the ſpiritual court; for they having cognizance of the 5%, Co. 9 
principal matter, ſhall try alſo the acceſſories. And it was faid at Cro. Jac. 346. 
the bar, that they in the {piritual court will deny the plea of the re- * Roll. Ab. 21. 
vocation of a will, or at leaſt will enforce to prove it by ſuch wit- 88 
neſſes as are not to be excepted againſt in their law, as ſervants, or Salk. 1 2 
kindred, or legataries, and yet thoſe witneſſes are allowable at the Hard, 313. 
common law : and being prayed that the prohibition might be 1. Mod. go. 
granted to extend only guoad the lands, it was denied, and was + Com. Þig- 
granted generally for both ; for when it is one entire will of lands 2 K 

and goods, and the allegation is to revoke it entirely, it ſhall not be 4. — Rep. 
disjoined in the prohibition : but if one make ſeveral wills, one of 473- 

his land, another of his goods, and revocation is alledged of both, 3. Term Rep. 3. 
— a prohibition ſhall be granted for the one, and denied for the 3'5: 

other. 


Brown againſt Hancock. Can 5. 


A SUMFSIT. After verdi& for the plaintiff, it was moved in In aſimp/t, it 
arreſt of judgment, that the promiſo is alledged to be made it appear by the 
beyond the time limited in the ſtatute of 21. Fac. 1. c. 16. and the ä —— 
action is not brought within the time limited thereby. — 
ALL THE Cooxr held, that if it appear ſo by the plaintiff's own withio fix year is 
ſhewing, that the action is not brought within the time limited by —_ rea ox 
the ſtatute, the plaintiff cannot maintain his action, but judgment tained. JOE 
ſhall be given againſt him: or if the contract in the aſ/umpfit or Herley, 177. 
debt be alledged to be within the time limited by the ſtatute ; and 1. Vent. 191. 
upon „non debet”” or . non aſſumgſit pleaded, it appears upon the + Ler. 191, 
evidence (a) that the al or contract was beyond the time li- . Com. Dig. 
mited, the action lies not, and the defendant ſhall take advantage — 654 
thereof, if it be ſpecially found by the jury; for the ſtatute is in the 3. Term Rep. 
negaUve, that he ſhall nat maintain ſuch an action but within the 124. 
time limited Dy the ſtatute :** but in the principal caſe it appeared 
upon the view of the record, that the action was brought within the 
time limited ; and therefore it was adjudged for the plaintiff. 


(a) Sed vide Bull, x. P. 148. — 
9 148. that the ſtatute muſt be pleaded, Sed vids el. 160, 
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Cars 6. | | Homes againſt Savill. 
Hffompfit upon A SSUMPSIT. Whereas divers reckonings and accompts were 
® an account between the plaintiff and defendant, and at ſuch a day, ye, 


is and place, my nſemul computaverunt for all debts, reckonings, and 
particular mat- demands; and the defendant upon the ſaid accompt was found to 
ters and cauſes be the ſum of twenty pounds in arrear to the plaintiff; in conj. 
of which it's deration whereof he promiſed to pay to the plaintiff the ſaid debt 


N „ &c. That the defendant lictt ſœpius reguiſitus had not paid, per qual 
ae. acia ei accrevit, &c. Be | 
»— The defendant pleaded non afſimp/it ; and it was found againf 


Hob, 88. him: and jt was moved in arreſt of judgment, that this action i; 
—— * not maintainable; for he ought to have ſpecified the particulat 
Palm. vein matter and cauſes, v1z. pro mercimonus venditis, or otherwiſe ; where 
Yelv. 50. fore he ſhould have an accompt, otherwiſe it lics not. 
— _ But THE whHoLE Cour delivered their opinions to the con- 
Gro. Jac. 69. trary, that foraſmuch as the accompt may be for divers cauſes, and 
207+ ſeveral matters and things may be included and compriſed therein, 
1 which in pede compoti is reduced to a ſum certain, wherein it cer- 
5 P* tainly appears he remains and ſtands indebted, it is a ſufficient 
2- Term Rep. ground to maintain the action, without expreſſing the particulars 
479+ r which they accompted: for proof whereof divers precedents 
were produced where fuch actions brought have been adjudged 


good. Whereypon judgment was given for the plaintiff, 


Cu 7. Taylor againſt Page. 


After gued com- A CCOMPT, upon receipt of divers ſums. - The defendant 
— 1 — leaded ** nunques ſon receivor ;” and found againſt him: 
nothing ſhall be and, being adjudged to account before auditors, he pleaded, that 
allowed asa diſ.. after the receipt, and before the action brought, he had put him- 
charge before ſelf in arbitrament for all treſpaſſes, debts, accounts, and actions, &c. 
auditors which ho arbitrated, that he ſhould pay ten pounds only in diſcharg: 


— — of all treſpaſſes, debts, accounts, and actions; which he paid ac- 


ion. cordingly. 
yy + = VFA Whereupon 1t was cemurred : | 
Roll. 27. 126. And without argument ADJUDGED for the plaintiff; for this 


8 arbitrament before the action ought to have been pleaded in bar 
Strange, 680. of the action; which being omitted, he hath loſt the advantage 


3. Wilf. 73. for thereof, and ſhall never plead it before the auditors. Whereupon 
what may be jt was adjudged for the plaintiff. Vide 22. Hen. G. pl. 5g. 1. Edu. 3 


1 pl. 2. 21. Hen. J. pl. 31. 


1. Com, Dig. „ Accompt, (E. 31, 12, & 13.) and 1. Bae, Abr. 21. Comp. 728. 


AFTER 


AFTER 


Trinity Ter m p 


- 4. Car. 1. In Serjeants-Inn Hall, 

1 3 | 

to MEETING OF THE TWELVE JUDGES. 

ſi | | 

. Tur Kinc's BEX. Tur Common PLEAS. 

6d Sir Nicholas Hyde, Kut. Chief Sir Thomas Richardſon, Nut. 
Juſtice. Chief Fuſtice. 

ft Sir John Doderidge, Kt. Sir RichardHutton, Kt. 1 

* Sir William Jones, Ant. | Juſfices. Sir Francis Harvey, Rut. Tufticer, 

ar | Sir George Croke, Aut. 

e. | Sir } opt Whitlock, Kut Sir Henry Velverton, Aut. 


Tur Exchzobprx. 


if Ty Sir John Walter, Knt. Chief Baron, 

n, Sir Edward Bromley, Ant, 

T- | dir John Denham, Xe. ; "PN 
nt Sir George Vernon, Xt. — 
Tr Sir Thomas Trevor, Aut. 


—— — — 
The Caſe of Hugh Pine, Eſq. CAGE 1, 


ILLTAM.COLLIER, attending Mr. Pine at his houſe in Speaking words 
the country, was demanded of him, Whether he had ſeen in contempt or 
the king at Hinton, or no? Collzr anſwered, That he had ſeen the — . 
king there. Mr. Pine replied. Then haſt thou ſeen as unwiſe a — 2 — 
ing as ever was, and ſo governed as never king was; for he is onal vice or 
* carried as a man would carry a child with an apple ; therefore _ defect, is 


5 a . ar 2 ot an overt act 
| and divers more did refuſe to do our duties to him. of compaſiing or 


xc. After which words ſpoken, Milliam Collier, meeting with Richard imagining his 
+4 Cillier his brother, aſked him, Whether the king were not a wiſe __ 1 
f poken o 


; ? » * 1. 1 > 81 
king? who enſwered, © Yes, he was a wiſg and temperate king.“ K ng, except 


After which, at another time, Monſicur Sab iza being at Mr. Pay... they are relative 
let's houſe, at Hinton, Mr. Pine aiked Collier, Whether the king * ya 
was there, or no? who anſwered, that he heard he was. Mr. Pine genen —— 
replied, That he could have had him at his houſe, if A$ agitat 

plied, That he could have im at his houſe, if he would, as agitation, can» 
well as IV. Pawlert. not of them- 


At another time one George Morley, a lockſmith, being at M. fig be _ 
Pinc's houſe, he aiked Yang Ay What news? — 4 — he an- —.— — 
ſwered, 1 hat he heard the king was at Afr. Pawlett's, at Hinton. miſdemeanor 
Then Mr. Pine ſaid, * That is nothing; for 1 might have had od. 

x him at my houſe, as well as Afr. Pawlett, for he is to be carried * Roll. 89. 
„my whither.”. And then Ar. Pine ſaid aloud, © Before God, he * 18 


is no more fit to be king than Hietwrigbt.. This Hicturirbt +. ; 
was an old ſimple fellow nj was then 55 Pine's ſhepherd. . — Dom 
N words being thus proved by Milliam Collier and George 1 
e 1 all the Judges were commanded to aſſemble themſelves, to 1. Hawk. P. C. 
onfider and reſolve what offence the ſpeaking of thoſe words were. 57. 93. 


1. Bl. Rep. 37. 
Salk. 631. 4. N. Com. $0, 


1 Whereupon 


* 3A AK. 


CRO. CAR. 


118 VERY | After Trinity Term; 4. Car, 1. In S. . 


ini. Whereupon SIR NicuoLas HyDs, Chief Juflice of the king 
bench; Six THoMas RICHARDSON, Chief Fuſtice of. the com. 
mon pleas; 3 WALTER, Chief Baron of the exchequtt; 
SIR WILLIAM JONEs, one of the juſtices of the king's bench 
SIR HENRY YELVERTON, one of the juſtices of the comma 


pleas ; Six THoMas TREvoR, and GeorGE VERNON, baromd 0! 

the exchequer, none other of the Judges being then in town, me 2 

* At Serjeants-[mn, in Fleet. ſreet, where they debated the caſe among I e 

themſelves, in the preſence of Si RoBERT HEATH, the atome). . 

general; and divers precedents were then produced, vx, — 

Cann 2. | The Caſe of Juliana Quick. 2 
KAN. | 


Anno wicefimo primo Tienrici Sexti. 
To accuſe th IULIANA fia W1LLIELMI QU1CK, et alii falft proditores inc 
king of having niti in occulto machinantes mortem regis, &c. prædicta JoLtaxs 
ex aſſenſu WILLIELMI, et aliorum proditorum ignotorum, eidem di- 


2 mino regi, ut fuit equitans in via adbeſit, et dixit eidem domino reg, 4. 
„HARRY OF WinDsoR, ride ſoberly, thy horſe may ſtumble and foc 
break thy neck.” And when the noble John Beauchamp then 5 
ſaid to her, To whom ſpeakeſt thou?“ ſhe anſwered, To tha 
« proud boy in red, riding on horſeback,” pointing with her hand * 
to the ſaid king. And further calling out to the ſaid king, faid, the 
«* It becometh thee better to ride to thy uncle, than that thy uncl and 
« ſhould ride to thee; thou wilt kill him, as thou haſt killed thy = 


© mother: ſend to thy uncle's wife, whom thou keepeſt from 
« him. Thou art a fool, a known fool throughout the whole 

2, Inſt, 14 © kingdom of England.” She had pain fort et dure becauſe fhe 
would not plead (a). | 


(a) A priſoner ſtanding mute in high- racy ſuch obſtinacy amounts to a contic 
treaſon is ipſo fatto attainted. 2. Hale, 286. tion, by 12. Geo. 3. c. 20. See 2. Haag 


4. Bl. Com. 348.— And in felony and pi- P. C. ch. 30. $vo. edit. 


ea 3. Thomas Kerver's Caſe. 4 6 


BERKSHIRE. 
I In the twenty-firſt year of Hen. 6. 
Indifment for TP HOMAS KERVER indiclatur, pro co quod ipſe proditorie din 
: verba ſeguentia, ® Woe to the kingdom where a child is king,” 
—_ NS Et iterum dixit, © It had been better tor the kingdom of England 
— of tis wg « by an hundred thouſand pounds, if the ſaid king had been dead 
ice, and ne. © twenty years before,” Et iterum, ** It had been better for the 
glefting the in- ſaid kingdom by an hundred thouſand pounds, if the faid king 
terefts of his « never had been born.“ And, That the Dauphin of France ws 
Ws « in Aquitain and Gaſcoyn, with a great power, and valiantly fight: 
« ing, poſſeſſing hianelf of the land of the king of England n 
„ Aquitain and Gaſcoyn. And if the ſaid king were but of as much 
« humanity as the Dauphin, who is of his age, the ſaid king "mgit 
« quietly and peaceably hold and enjoy his ſaid lands.” To thi 
he pleaded not guilty, and was committed to the conſtable of the 
Tower of London; and afterward recommitted to Malling ford Cl. 
Ale nl ultra apparet. 


Alter Trinity Term, 4. Car. 1. In 8. l, | uy 
8 John Clipſham's Caſe. | Cart 4, 


SUSSEX, 
In the teenty-ninth year Hen. 6, | 
OHANNES CLIPSHAM indidtetur, pro eo quod ipſi et alii dixe· loi ment for 
| runt, quod dominus rex non fuit de poteflute, nec fcientia, ad regnum ſaying that the 


LNGLLE gubernandum, et quod noluerunt ulterius obedire regi, nec gu- = oe _ 


nalin ſuce, infra idem reguum; minanteſque inter ſe veros papules leage, ge. 
mini regis de comitatu KAN pro en quod ip nolucrumt reſifters 


um regem de puſiitia ſua infra eundem comitatum, ac ſimililer inſurrex- 
unt) Oc. 


The Mirkelds' Caſe. Carr g. 


SUSSEX. 
15 In the tauemy- ninth year of Hen. 5. 
NA 


rOHANNES MIRFIELD & WILLIELMUS MIRFIELD in- Indiftment for 


ns dictantur, pro eo quod dixerunt, * That the king was a natural ſay ing — 
fool, and would oftentimes hold a ſtaff in his hand, with a bird 1 

and a 8 = tural fool, & 

den over the end, playing therewith as a fool; and that another king 


muſt be ordained to rule the land; ſaying, That the king was 

not a perſon able to rule the land.“ Et ulterius dixerunt, That 

the charter that the king made at the firſt inſurrection was falſe; 

and that he and his fellowſhip would ariſe again; and when they 
were up, they would not leave any gentleman alive but ſuch as 

they liſt, &c. — Per indiclam. fe fon. SUSSEX. 


om 
* Bretenham's Caſe. Cas 6. 
NoRFOLK. 


In the thirty-fir/t year of Hen. 6. 


ILLIELMUS BRETENHAM geners/us indiflatur, pro prodi- Inditment for 
is verbis, Viz. quod * RICHAKDL E — 
tors verbis, VIz. qued * AKDUS Dux EBORUM ct 3 

terram HIBERNLE infra quindecem dies tunc proxime ſequentes veniret fran weed 

et corenam dicti domini regis de eodem rege auferret, et illud ſuper ca- rize the crown, 
put ejuſdem ducis infra brevi poni fucerit. Nor Aru in margine &c. 

liclamenta fic, treſpas enormia, contempt. et alia iffence. Tamen in in- 

amento oft * proditoric loquebatar, fc.” 


1 

g- William Alhton's Caſe. Car 7. 
land SUFFOLK, 1 

lead | In the thirty-fir/t year of Hen. 6. 

SV ILUELMUS ASHTON mites indieatur, pro eo quel ipſe et Indiment for 
10 alii proditorie diverſas billas et ſcripturas in rythmis et balladis bisb- treaſon tor 
WY y compoſing and 


tas et fabricatas, ſuper oftia et feneſiras diverſorum hominum poſue- pnbliſhing fongs 
pt, recitantes in eiſdem, quod dominus rex, per conſilium Duc is Sup - purperting that 


uch LCLE, Eriscori Sanxbu, Eriscori Cicxs TRIX, Domini DE theking had fold 
ig Y, ctenliorum de concilio domini regis exiſtent. vendidit regna Ax- he nation, 4 
0 & et FRANCIZ; ei quod REX FRANCIZ, avunculus regis, reg- 


et fuper dictum regem, dicentes et ſcribentes hac omnia et ſingula. 
fimiliter miſerunt literas hominibus de KAxc. ad inſurgendum erga 
em, ad adjuvandum NUcEM EB0RUM, Ec. ad guerram levandum. 
r ndiflamentum Suff. anno 31. H. 6. | 


12 John 


— —  . RX —— — 


120 After Trinity Term, 4. Car. 1. In 8. J. 
Cary 8. John Gayle's Caſe. 


ESSEX. | 
In the thirty-feurth year of Hen, Sexti. 


— OH ANNES GAYLE indictatur, pro eo quod ipſe et Al Ii dixeryy, 
king and his quod t dictus rex, et omnes demini ſui circa pe, uam ſuam, et cn. 
privy council cilium ſuum, fulſi ſunt , et quid ipſi petitiones ſuas, in ultimo purli- 
were falſe, cc. © mento dicti regis, apud WESTMONASTERIUM tentum, per ipſes of u. 
rc. &, tam communitatim KANCLE petitionat. &c, invitis dentibus difti uni 
te habere voluerunt: et quod non licet epiſcopis dicti regni ullam pateflaten, 
nec aliquam congregationem populi erga ipſos ad perturbandum de boni 
&« propoſitis ſuis perimplendis, aſſemblare, nec retiuere. Duodgue Prejdyteri 


* totius ANGLIE nulla bona nec catalla, preter cathediam et candelabrun, 


haber 
tabs 
Env 
ofted 
alle 


pus 


© ad inſpiciendum ſuper libros ſuos haberent et poſſiderent. Ac quid lo. "4 
* HANNES MORTIMER, alias CADE, eft vivens ; et quod ipſe eſſet erun lum | 
ravit 


cc capitalis 3 in omnibus propoſitis ſuis perimpleud. credentes, es d. 
e centes, quod ipſi efſent infra tres dies guingue millia hominum ar materun: x0 
« ef femiliter guerram erga regem levarent.” —tH:bu:runt chartam allicas UXO 


tions eodem Termins. je N 

2 SS wa. 
2 Oliver Germaine's Caſe. ine) 
| WILTSHIRE. . | rrend 

In the ſecond year of Edau. 4. OH4 


— IVERUS GERMAINE, taylor, et alii falſi proditores, macli- . 
fatto, and not nantes et proponentes guomodo regem EDV ARDUM, Cc. deftrun 
de jure, was the potuerunt; et HENRICUM SEXTUM, nuper DE FACTO, ef non Dt 
rightful king, JURE, regem ANGLIZ, inim:cum regis ANGL1®, authoritate parlia- 
_ menti reputat, et approbat. infra regnum ANGL1x, extra regnum 
SCOTIA reducere, et regem EDV ARDUM deponere, &c. mortem regu 
compaſſer, &c. credentes et dicentes inter fe, in prophefiis, ut falſi ln. 
tici, quad dominus HENRICUS, nuper rex, infra breve «ſet eorum rex FARE 
regno Ax II ſicut prius, et crronom ſuam in eodem regns haberet et n. Wn 
tineret, dicentes bæc omnia ea intentione, quad veri pot uli domini ri 
cordialem amoram extraherent.— JUDGMENT, to be hanged, drawn, au 


; f quartered. TAC 
Carx 10, . William Belmyn's Caſe. — 
NoRrFOLK. : } 

| Anno ncno Edvardi Quarti. 

Indidtment for WW ILLIELMUS BELMYN, de Norwico, mercer, indifatur, LA) 
mating and quod cum ROBERTUSs de Ryddeſdale, à diuturno tempore proj | 
— + flatum et dignitatem regis EDV ARDI QUARTI, Ec. adnibil an da- 
: Sc. et ipſum regem per guerram, &c. de regali, Sc. privare, &,. pro 
inter alias falſas proditiones, c. diverſos articules proditorum, &c. fi art, 

bricavit, publicavit, et preclamavit. Et quod prædictus WILLIELM!S n 

quandam ſcedulam tenorem prædictorum articulorum continent. aud N. inſt 

Sc. monſtravit et publicavit, et eoſdem articulos pro bonts articulis, d odt 2 

communi utilitate regni\ expedientes affirmavit, et quamplures perſenai a n a1 

tpſos articulas manutenendum et opprobandum excitavit,—NoTA, Nu chien 


&:citur PRODITORIE i dem indiftaments. 


The 2 


After Trinity Term, 4. Car. 1. In 8. . N 121 
The Caſe of Thomas Burdet. C 11. 


W ARWICK. 
Anno decimo ſeptimo Edvardi Qarti. 
RATORES præſentant, qued Thomas BURDET, nuper de To caſtand ca- 


ARROW, in comitatu W ARWICT, armiger, Deum pres cculis nen ann e hantclg 
hahen!, et debitum legianciæ ſuæ minime ponderans, ex malitia precogitata, of tne king or 
tiabolica infligatione ſeduttus, — 4 die Aprilis, anno regni REGIS beir- apparent, 
EnvARDI Qv ARTI, poſt Congur um decimo quarts, per di ver ſas vices in order to — 
pſtea, apud v:llam WESTMONASTER11, in comitatu MIDDLESEXIZ®, 2 
alle et proditorie, contra legianciæ ſuæ debitum, mortem et deftrutttonem in conſequence 
us regis imaginavit compaſſus fuit et circuivit, ac ipſum regem falſo et of ſuch enqui- 
prodilorie adtunc et ibidem interfiuere pri paſuit, et ad illud ſalſum n:fan- ries to publiſh 
fum propoſitum | ray perimplendum, fulſo et proditorie laboravit et procu- my _ —_ 
yavit queſdam JOHANNEM STACY, aper de OXONIA, in comtatu * 93 
xox, generoſum, et THOMAM BLAKE, nuper de OXON, in com:tatu nate the affec. - 
Oxox, clericum, apud villam WESTMON ASTER 11 prediftam durdecims tions of their 
fie Novembris tunc proxime ſequert. ad calculandum et laborandum de et ſubjects, was a 
irca nativitatem dicti domim regis et EDVARDI filii ſui primogentti,' nai. tg 8 
rincipis WALLI x, et de morte eorundem domini regis ac principis ad A 
tiendum gunn io iidem Rex et EDV ARDUS filius ejus morientur. Diftique king, &c. 
OHANNES STACY er THoMAs BLAKE, ſcientes illud falſum et nefan-  , C. 6. 
um propoſitum” prædicti Tuo er (NF JOGATOvS STACY |, Hale, 175. 

t Thomas BLAKE, ditto duodecimo dis Novembris, apud villam 4. Bl. Com. 80. 
VESTMONASTERIT' pradiftam, fal's et proditorie mortem ipſorum 
egis et principts imuginav:runt et compaſſi fuerunt, ac ipſes regem ac 
rincipem adtunc et 1bidem interficere propeſuerurnt. Et poſtea, ſexto die 

ebruarit, diflo anne dectmo quarts, apud villam W ESTMONASTERIL 
rælictam, prædicti JOHANNES STACY «ac THOMAS BLAKE ecorum 
alſum et proditorium propoſetum perimpl-ndum, fulſp et proditorie 
ebrraverunt et calculaverunt per artem magicam, rigromonciam, et aftro- 3: Inſt. 6, 
omiam, in mortem — deſtructianem ipſorum regis ac principis, 23. El. ca. 
t poſlea, ſcilicet, vic ams die Mait, anno regni dicti regis decims quinto, 
pud villiom WEST MONASTERII præd diam, prædicti JOHANNES' b 

TACY of THOMAS BLAKE, h et proditoric artibus prædictis labo- Hiſtory of Croy- 
averunt ; licet juxta determinationem ſacram ſunctæ eccliſiæ ac dectrinam — 9 5 
werſorum deftorum, cuilibet ligeo domini regis, de intromittends de regi- * 
us e rintipibus, n forma prædictd, abſque eorum voluntate, et praceptis 
nbibitlum fuit. Et peſtta, iidem JoHANNes STACY et Thoms 
LAKE, ac proedicius THOMAS BURDET, apud prædidlam villam 
VESTMON ASTERI1, viceſimo ſexto die Maii, codem anno decimo quinto, 

dam ALEXANDRO RUSSETON, et aliis de populo domini regis, falſo 
proditerie manifefluverunt et dixerunt, * quod per calculationem et. 
| ates pradiclas, per ipſos JOHANNEM STACY et THOMAM BLAKE, 

mn forma prædicld fattas, iidem-rex et princeps non diu viverent, fed 

inſra br eve obierent * cd intentionem quod per deteftionem et hujuſ- 
0d! materi.z manifeftationem, populi ipſius reg is magis ab ipſo rege cordia- 

" amorem retraverent's et idem dominus rex pur notitiam illarum de- 
cons et manifeflutionis, triflitiam inde caperet es ubbreviationem vitæ 
7. Ae quod predietus TROMAs BURDET, mortem et deftructionem 
ſus regis ſupremi difti demini ſui et prædicti domini principis, ac ſub- 

nem legum ſuarum per guerram et diſcordiam inter ipſum regem et 
pe 0 445 in regno prædicto movendum, ſexto die Martii, anno regni dicti 
—— apud HOLBORN, in comitatu MippLESEX I, falſe 
{ i maginavit, compaſſus r et circui vit, ac itſes regem ac prin- 


cipem 
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— — —— . —n 


BonnaT's ciper interficere prepꝛſuit. Et ad illud falſum nefandum propoſitum 
Car. finaliter perimp ndum, prediflus . — a up 
fſeripturas in rythmis et balladis de murmurationibus ſeditionibus et prod. 
terns exeitat:onibus, fattas et fabricatas apud HOLBORN, et villan 
WESTMONASTERI1 "ION falſe et produtorie diſperſit, projecit, a ſe 
minavit ditto ſerto de Martii, ac guinte et ſexto diebus Maii, difte ann 
See 3. vol. decimo ſeptimo, ad intent ionem quod populi domini regis cordialem amo 
Hume's Hiſt, ab ipſo rege retraberent ac ipſum relinguerent, ac erga, ipſum regem inſur- 
Eng P1273 perent, et guerram erga ipſum regem levarent, in alem deflruBtionem 19a 
rum regis ac domini principit, et contra ligeanciam ſuum, necnon contra. 
ronam et dignitatem ipſius regis.— JUDGMENT, tte hanged, drawn, and 
| quartered. | | 
| Car 12. The Caſe of John Alkerter. 
Gra | 26 KAxc. 


Gd Auno decimo oftawo Edvardi Quarti. 
Indi tert for IOHANNES ALKERTER, yeoman, nuper ſerviens Ricyann 
2 3 comitts WV ARWICI ET SARUM, d diuturns tempore proponens flaun 
procured the Ei hej enare ct de rigimine, Ge. quantum in ſe fuit proditorie; per t- 
death of the ©«r/a verba neſanda, et alia dicta ſua veneneſa, de diverſis murmuratimi. 
duke of Cla Gus ſeditionibus proditorum excitationibus faetts et fabricatis, a gubern- 
rence, &c. tone privare, Wc, gd intentianem quad populi cjuſdem regis cordialen 
emorem retruherent, diſcordium inter regem et populum ſuum motn - 
dum, proditorie dixit WILLIEIMO PEND, WILLIELMo FowLs, a 
SaMrsONI HALK, ſub bac formg, Iz. quod WILLIELMUs PEXD4 
OHANNES ALKERTER 0 ſerviemes dicli RICHARDI c 
W Aarwici fucrunt, et nunc quod idem comes diem ſuum clauſit extremun; 
et hoc non ob/tante infra breve haberent comitim Oxox i (qui ſupo flu 
e/t) infra hoc regnym ANGLIZ, vg in futuro parcellam hujus patriæ gu- 
bernet ; affirmandogue ulterius verba ſua cuidam GALFRIDO PEKE, g 
_ EnvarDuUs quem vos vecatts regem Ax GLI falſo fuit, &c. ; diced, 
quot idem EDVARDUsS per fultiicm artem ſuam cundem COMITEN 
WaAnwiCl interfecit et murdravit, ac fratrem ſuum, nuper Duezu 
CLARENCLZA, ad mertem ſimili modo traxit, non habens cauſas nec al- 
guam veritatem ; et dicende, quod quicunque inheritabilis 2 direct pol 
mortem nuturalem HEN RICI SEXTI (nunc de fatto, et non de jure, REGIS 
ANGLIz#), ad c:ronam ANGL1Z ille tantummeds ſineret et ſuus homa eſt. 
Et multa alia hujuſmodi wverba proditorie dixit.--UTLAGATYS un 


prout patet per rotul. ſeſſion. Kunz. anne 18. Ed. 4. 


| Cart 13+ | Thamas Hever's Caſe. 
| Kanciz 
"Anna decimo octave Edvardi Quartt. 

IndiAment for "] HOMAS HEVER indi&«tur, pro eo quod editorie dixit, * Qu 
laying that the c ultimum parliamentum dimini regis, apud W EST MON ASTERIUN 
parliament were 4g fenrum, mggis ſimplex et inſufficiens fuit quam unquam anten. Et ur 
morc than any e 28 Tl 4 . . 
ſorwer parlia- feriun, . Quod dominus rex Propoſuit moram ſuam infra comitaum 
ment, &. KANCIEZ trabereet gmorem /igeorum ſuorum ibidem habere, quia an 

fem cordialem injrg eandem civitatem non babuit, nec in future habebt: 
« of quod fi epiſcopys BATHONIEXSIS morietur, quod func immedidl 
& THOMAS archiepiſcopus CANTUARIENSIS ef cardinglis Ax 
e caput ſuum amitreret” Et multa diverſonoda verba proditeria dere 
qu-im alia verba maliticſa de deminis ſuis, tam ſpiritualibus quam my 
cai:bus,—UTLAGATUS, prout patet per rotul. ſeſſionis. 


Collingbour® 


a1 ej 


t 2 


A 
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Collingbourn's Caſe. ch 14. 
LonDoN. 
Hilar. an. ſecun. Ricardi Tertii. 


WI1LLIELMUS COLLINGBOURN, mnuper de LYDYARD, in Indid ment for 
comitatu WIL rs, armiger, et alii fal/i prod tores, mortem regis Procuring per 
et ſubjettionem regni proditorie imaginaverunt « compaſſi ſuerunt : ct 1nd to publiſh 


ad illud perimplendum, excitaverunt, &c. quendam T 10. YATE ei of ſlander againft 


ferends ofto libras ad partes tranſmarinas exire, ad loquendum ibidem cum the king and bis 


Hun ico nuncupante ſe comit. RICHMUNDILE, et aliis, c. proditorie government, 
attinft. per parliamentum, &c, ad dicendum, quod ipſi cum omni pot:ſ- 
tate, Cc. revenirent in ANGLIAM citra feſtum Sancti Lucz Enmange- 
li, et totum integrum redditum totius regni ANGLI1Z, de Termino 
Sanfti Michaelis, &c. in eorum relevamen haberent. Et ulterius, ad de- 
mon/lrandum eit, quod per. concilium ipfius WILLIELMI COLLING= 
BOURN; ff dictus comes RICHMUNDIA, et alii, Cc. ad terram Ax- 
o, apud PooL E, in comitatu DORCESTRIA, arrivare voluerunt, 
ipſe WILLIELMUS COLLINGBOURN et alii proditores, eis afſociands 
commotionem populi ipſius regis, inſurrectionem et guer ram erga ipſum 
regem interim levare cauſarent ; et partem ipſorum falſorum prodi- 
rum contra regem in omnibus acciperent ; et omnia infra regnum 
AncLiz ad eorum diſpoſitionem eſſent. Et ulterius, ad dicendum 
1 demonflrandum dictis proditoribus, c. ad deflinandum JOHAN- 
EM CHEYNEY uſque ad regem FRANCLE, ad demonſtrandum -ſibi, 
quid ambaſſiatores ſui in ANGLIAM d ditto rege FRANCLE venientes 
defraudari debeant ; et quad rex ANGL1# nullum promiſſum eis cuftodiret, 
ſed ſolummodo ad depinendum ſeu ad reſpeci uandum guerram inter dominum 
regem tempore hyemali, ed quod in principio temporis aftivalis ANGLICA 
poteflas in omnibus preparart paſſit ad bellum ditto domino regi FRANcIÆ 
prebendum, & eundem regem & terram ſuam adtunc finaliter deſtruendo. 
Et ulteriùs ad adviſandum ipſum regem FRANCIE ad auxilium dictorum 
proditerum pecuniis, &c. ut ipſe iter regis Axl uſque terram FRAN+ 
CLE inpedire proponet. Et fic prædictus WILLIELMUS COLLINGBOURN 
& alii fuerunt proditorit adherentes, &c. Et quid prediftus WILLIEL- 
uus COLLINGBOURN, et alii falft proditores, Deum pre oculis, &c. d 
diuturno tempore intendens per covinam aſſenſum et voluntatem diver ſorum 
aliorum proditorum eiſdem proditeribus adberentium, &c. aſſuciaverunt, 
t mortem regis per guerram, commotionem, et diſcordiam inter regem et 
ligeos ſuos infra regnum ANGLLE levandum, com paſſi fuerunt, &c. Et 
adillud perimplendum, pra dictus WILLIELMUS COLLINGBOURN, #f lit, 
d ver ſas billas er ſcripturas in rythmis et balladis de murmurationibus, ſe- 
ditionibus, et loguelis, et proditoriis excitationibus, falsd et proditorit fe- 
cerunt, ſcripſerunt, et fabricaverunt, et illas per ipſos fic fattas, ſcriptas, 
cl fabricatas, die, c. ſuper diverſa «ftia ecclefue cathedralis ſancti PAUL, 
LONDON. proditori poſuerunt, et public> ibidem fixerunt, ad mavendum 
a excitandum ligeas regis billas et ſcripturas illas legentes et intelligentes, 
© mmottonem et guerram erga ipſum regem facere et levare, contra ligeancia 
fue debitum, et finalem deflruttionem regis, et ſubver fionem regni, Sc, 
Jvoouenr, to be hanged, drawn, and quartered. 


I 4 | Bagnall's 
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Car 154 © Bagnall's Cate. 
| LoxpoN. 


| | Anno non» Henrict Septimi. 
Indiftment for * HOMfAS BAGNALL, gt Ai mortem. regis Imaginaverunt, 
publiſhing Ec. et ad intentionem preediftam, g populi regis cordial-m amy- 
F retrabere, c. diverſas lillas et feripturas in ryibmis et balladis 


Jads to the dif. i : 4 1 0 
grace of the de murmur ationibus, ſeditiovibus, et praditoriis excitation bus, tam verſus 


king and his regem qudm alios magnates de conſilio ſur tangent. prodttorie ſicerunt, Et. 

council. ſuper eſtium ecclgſiæ ſangti BEXEDIC TI in Gracious-ſtreet, et ſuper 
LE STANDARD INCHEAT, ac ſuper eſtium eccleſig PAULI poſuerunt, Ct. 
et quod ipſi fuerunt aubærentes cuidem PETRO W ARBECK, 1nimico recis, 
in partibus tranſma» inis exiſtent. ad levandum guerram. ad depenendun 
regem.—JUDGMENT, ts be hanged, drawn, and quartered. 

Cs 16. Stanley and Clifford's Caſe. 
M1Dpr. 
Decimo Henrici Septimi. 
Stanley and ä V. ; 
mea ee WILLIEL MUS STANLEY, miles, et RoBERTUs CLiFrorn, 


miles, ad-invicem inter ſe communicaverunt et interlocuti fuerunt 
Bak. Hiſt. 136. de gu2dam PETRO W ARBECK de TI HORNACO ſub obedzentid archiducit 
pay —rogag AusSTRIZ H BURGUNDIZ, inimico d-mint regis, &c. fal nuncupante 
4 1 fe fore RichAx Dun ſecundum filium d:mini EDVARDI nuper regis 
ANGCLIEZ quarts, in pariibus exterioribus ultra mare exiſtent. ac mortem, 
Sc. regis, ac ſubverſinem regni ANGLLE, proditorie conſpiraverunt, &c. 
et eundem regem per gurrram, Sc, in regno ANGLIA, levandum de c- 
rond, &c. d-porendum, c. Et ad illud perimplendum, &c. predidi 
WyLLIELMUS STANLEY et RoBERTVs. CLIEFORD proderrie, Ec. 
inter ſe aggreati fuerunt, quod tþſe RokkRTus ad partes exteras pra- 
diclas ad praefatum PETRUM W ARBECK, Cc. tran;fretaret, et in if fius 
PrTRI adventum ad gucrram levanium expeftaret ; et ipſum PETRUM 
in regnum ANGLIA cum 010 pol ſuo introduceret, ipſum in regem cri- 
gereti, Cc. Et ulterits diflus WILLIELMUS STANLEY prefats Ro- 
BERTO CLIFFORD froditorie promiſit, Sc. ad g de un que et quetizſcunue 
ipje Roper TUs CLIFFORD aliguos ad d:mum WILLIELMI STANLEY 
4 partibus ex'erteribus, per privatum ſignum inter ipſes habitum, deflinaret, 
pre ih/ius ac dicti PETRI W ARBECK, inimicorum regis, Sc. adjuvamim; 
ip/e WILLIELMUS STANLEY eo toto peſſe adjuvare vellet, &c. quarum, 
Sc. prætextu dictus ROBERTUS CLIFFORD iter ſuum ad partes eateras, 
pra ſato PETRO W ARBECK arripuit, c. Ei fic furrunt aaſærentes, &c. 

— JUDGMENT, to be hanged, drawn, and quartered. | 

* 

C45 17. 


March and Carew's Caſe. 
| SURREY, | 

| Anng tricefimo Heurici Octavi. 
Indictment for NRICUS MARCHIO, Exon, proditorie dicebat, © 1 like 
1 ge well of the proceedings of CAR DIx AL Poor: et ulteriun 
er Rut I like not the proceedings of this realm;” and “ I truſt to 
& realm,” « ſee a change of the world: et ulteriùs, I truſt once to have 2 
. 1% fair day upon thoſe knaves which rule about the king:“ & 1. 
terius, ] truſt to give them a buffet one day.” Et quod Nic ho- 
raus CAREW, miles, malities ct proditorie mur muravit, et 2 
: Wit 
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uit, et dicebat hac verba Ax Lie ANA, „I marvel greatly that the Mazcn and 
« indiAtment againſt the lord marquis was ſo ſecretly handled, and CA CA. 
« to what purpoſe ? for the like was never ſeen.” —Per bagam /ef- 
ſanis tent. coram TH0M. AUDLEY, cancellar. et alios, 30. Hen. 8. 


The Caſe of John Rugg. Cazx 18. 
BERKSHIRE, 

In the thirty-firft Year of Henry 8. 

N RUGG, chivaler, for theſe words, „The king's high- IEC for 

« neſs cannot be ſupreme head of the church of 2 by God's king's foges- 

« law.” HvuGo, abbot of Reading, ſuperinde dixit, What did you macy. 

„ for ſaving your conſcience. when you were ſworn to take the 

«king for Lorem Mead % Ht ſuperinde prediftus Jon. RuGcG 

dixit, ** I added this condition in my mind, to take him for ſu- 

« preme head in temporal things, but not in ſpiritual things.””— 

Per indiflam: Mich. 31. Hen, 8. 


The Caſe of Robert Rumwick. Carr 19. 
= KENT, 
In the thirty-firſt Year of Henry 8. 
R OBERTUS RUMWICK indiftatur, Qudd cum diverſi fuerunt Indictment for 
comedentes et compotantes, & c. THOMAS BROOK, tenens quendam ring the king 
ciphum cervifie impletum, &c. dixit, * God ſave the king! here is ll be hanged, 
good ale.” Ad quod predifius ROBERTUS dixit proditorie, &c. 
defiderans mortem regis, &c. ** God ſave the cup of good ale ! for 
KING HENAV fhall be hanged when twenty others ſhall be 
* ſaved.” Cui prediftus THoMAS dixit, Knoweſt thou what 
1 oo fayeſt?”” Prædictus ROBERTUS iterum dixit ut ſupra, 
« 0 &c.“ 


The Caſe of Lionel Haughton. Can 20. 
LEICESTER. 

Anno triceſimo tertio Henrici Octavi. 

LIONELLUS HAUGHTON, nuper de OR MESKIRK, in comitat. Haughton's 
LaxcasTRIE, taylor, pro verbis, v1z, being ſhooting at the Caſes 

butts, ſaid, ** I would the king's body had been there as the arrow 

* did light;” anD, By the maſs i would it had been in his 

* his body.” Per indictament. Mich. 33. H. 8. 


The Caſe of Edward Peacham. | Cart 21. 
EDWARD PEACHAM was indicted of treaſon for divers trea- Peacham'sCafe. 


ſonable paſſages in a ſermon which was never preached, or in- See Foſter's 

tenced to be preached, but only ſet down in writings, and found Crown Law, 

in his ſtudy : he was tried and found guilty, but not executed. — P. 299» 200. 

Noxx, That many of the Judges were of opinion, that it was not = * 2 

treaſon. e . | | p< — 5 32 
4085. 

4+ Bl. Com. 80. 


Challercomb's Caſe. 8 


HENRY CHALLERCOMB was alſo indicted of treaſon for Challercomb's | 
words, and was found guilty, and executed. — | 
* ; * 332% 


The 
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Cazx 23. The Caſe of John Williams. 


Williams'sCafe, TOHN WILLIAMS was alſo indicted, found guilty, and exe- 
= — cuted, for writing a treaſonable book, called BALAAM's Ass. 


I» Hale, 118, 


— UPON conſideration of all which precedents, and of the ſtatutes 
of treaſon, it was reſolved by ALL THE JUDGEs before - named, and 
ſo certified to his majeſty, that the ſpeaking of the words before- 
mentioned, though they wereas wicked as might be, wore not treaſon, 


Treaſon muſt be For THEY RESOLVED, that unleſs it were by ſome particular 
dy ſome patticu- ſtatute, no words will be treaſon ; for there is no treaſon at this 
, = _ and day but by the ſtatute 25. Edtu. 3. c. 2. for imagining the death of the 
moſt charge the King, &c. and the indictment muſt be framed upon one of the 
oftence in the points in that ſtatute : and the words ſpoken here can be but evi- 
very wards of dence to diſcover the corrupt heart of him that ſpake them; but of 
the ſtatute, themſelves they are not treaſon, neither can any indictment be 
3 — 5. 22. framed upon them. 
. ar. + Fo : 

0 El. Gon to. To charge the king with a perſonal vice, as to ſay of him, © That 
« he is the greateſt whoremonger or drunkard in the kingdom,” 
is no treaſon; as YELVERTON ſaid it was held by the Judges, upon 
debate of Peacham's Caſe, | TREE: | 


Michaelmas Term, 
4. Car. 1. In the King's Bench. 
Sir Nicholas Hyde, Knt. Chief Juſtice. 
Sir William Jones, Kut. 
Sir James Whitloek, Kut. Juſtices. 
Sir George Croke, Kut. 


Sir Robert Heath, Kut. Attorney General. 2 
Sir Richard Sheldon, Kut. Solicitor General. 


AKAEA.——— . ........————ꝛſͥ — 
| Memorandum. | Carr, 


N this vacation, vix. upon the eleventh day of September, anno The death of 
domini 1628, Six JohN DoDERIDGE, one of the juſtices of the Dovznrver, 
king's bench, died at his houſe in Egham, in the county of aud the rasta. 


tion of Crock 


Surrey; a man of great knowledge, as well in the common law as n the cem. 


in other humans ſciences, and divinity. mon pleas to the 
| king's bench. Ante, 4, Co. Pref, 4. 


After whoſe death, becauſe there were five judges in the common 17 juſtice of 
leas, whereof myſelf was the fourth, whereas uſually there were te common pleas 
ut four in the ſaid court, and as many in the king's bench, the robs >> ag 

king, intending to reduce thoſe courts to their uſual courſe, upon A' bench, the 
the three-and-twentieth day of the ſaid September (having had com - office of juſtice 
munication with COVENTRY, Lord Keeper of the great ſeal), nomi- of the common 
nated me to be one af the juſtices of the king's bench, and ſigned m _— 
a warrant the ſame day for my patent to A juſtice there; and th. pur ary 
another warrant reciting my firſt patent of juſtice of the common promotion, wich. 
Jeas, and determining his pleaſure concerning that place (ſaving out any patent 
all wages and ſums, &, And the patent of juſtice of the king's — 1 
bench was ſealed upon the ninth day of Ocieber, and bare date the . 
ſame day and the patent of revocation of my place of juſtice of the 2. Ha. 5. pl. 70. 
common pleas was ſealed upon the tenth day of October, and both 4. laſt. 100. 3 10. 
patents were delivered to me upon the eleventh day of that month, Dyer, 159. 197. 


at ſuch time as 1 was ſworn juſtice of the king's bench. | w__ wn 


And a queſtion was then moved about my antiquity, I having A judge who is 
one juſtice in the common pleas, viz. JUsTICE YELVERTON, and treated from 
two of the barons in the exchequer, viz. TREVOR and VERNoN, on court to 
my puiſnes, and had not a clauſe of ſaving ſuperiority, precedency, _— 2 
and antiquity, as was in the ſecond patent of JusTiIcs Nichols l 
(he being brit one of the judges in the common pleas ; and having a former office, 
patent to diſcharge him from that place, was then made the prince's does not loſe his 
chancellor, and two days after juſtice of the king's — with — 
an expreſs exception and allowance to be chancellor to the prince, no ſaving — 
and ſaving his precedency and ſeniority). But ALL TH JUSTICES, in the patent. 
aſſembled at the Lord Keeper's houle, agreed, that I needed not pyer, 259 
ſuch a ſaving; for my patent continued until the time I. was judge | 
of the king's bench, and I never ceaſed to be a judge, but was 
tranſlated only : and the juſtices conceived the patent of revoca- 
tion of my juſtice place in the common pleas was needleſs, becauſe, 


by 
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Mumonan- by making me juſtice in the king's bench, my former patent waz 
'. in law determined (a), according to the caſe Dyer, 159 ; yet, for 
better ſecurity, there was one made according to the precedent of 
Jusrick Joxes's patent, when he was removed out of the common 

pleas to be judge in the king's bench. 
(a) By the gtent of an office to one poſt. 138. 600. . Sid. 338. 1. Hen, 7. 
who holds an office incorgpatible with ir, the pl. 10. Cro.-Eli z. 76. and ſes the caſe of 


firſt office is void. 4. Inſt. 1co. 310. Dyer, Miiward v. Thatcher, 2. Term Rep. 81. 
197. 1. Sid. 303. Jones, 295, Pide 


How a priſoner Cuſack's Caſe. 


in the cuttody (Cs ACK was condemned in the ſheriff's court in London for 
—— ewe debt, and taken in execution: afterwards, by a habeas corpus, 
execution aut upon ſuit in the king's bench, the ſaid execution with other cauſes 
of ſheriff's Were returned; whereupon he was committed to the marſhal in exe- 
court, ſhall be. cution for that debt, and other his executions in the king's bench, 
diſcharged: And now all the executions in the king's bench were diſcharged; 

and the judgment in London reverſed, by a writ of error in T 


HUSTINGS. 


The queſtion was, How he ſhould be diſcharged of this execu- 
tion? for this Court hath no record of the execution, but by the 
return of the habeas corpus : and of the revetſal of that judgment 
they have not any record, but what is only ſurmiſed ; and they 

| may not award a certiorari to Loxdon, for they there will: not re- 
(a) Sed vide turn it (a). . gs. | 
_—_— WHEREUPON it was adviſed, that all matters here concerning 
6. M5 246. that execution being diſcharged, he might be remitted to Londen 
ſor that cauſe, and there be diſcharged. ide 2 Edw. 3. pl. 4). 


1. Keb. 252. 4B: Ear. 3. pl. 22. 39. Hen. G. pl. 44. 45. Dyer, 152. 18). 


I. Sid. 155. 230. 17 
» Burr. 386. 1. EI. Rey. 230. 4. Com. Dig. 197. 2. Hawk. P. C. 407. 


C4512. 


Cavr 3. |  Geery againſt Reaſon. 
The words, (CYOVENANT. The plaintiff declares, That by articles iu- 
vs ne 5 „ V dented, ſhewn, &c. in anno damini 1624, he demiſed to the defen- 


« agreed, &. dant certain rooms in Bear-Alley until Midſummer 1626, rendering 
make acondition, the ſum of 61. 2 4d. rent, © PROVIDED, and upon condition, 
and not a cove> ** that the ſaid Reaſon ſhall gather the rents of other the plaintiff's 
_ * tenements in Bear-Allcy, reſerved quarterly and mentioned in a 
1. Rell. Abr, ** ſchedule, and pay the tame within twenty days after every quar- 
710. 218. ter- day: and it is agreed, that the ſaid Reaſon ſhall retain the reſt 
Co, Lit, 203: b. 4 of the benefit to be made of the ſaid rooms, over and above the 


. Eli . * . . . . 4 . 
— '** *4** ſaid fix pounds thirteen ſhillings and fourpence per annum, for his 
30. Co 42, ** pains in gathering up the ſaid renis:“ and ſhews, that the rents 
ge 71. were mei tioned in the ſchedule, and amounted to 190l. per annum; 

yer, 311. 


W and that the detendant had not paid the ſaid rents: but he did not 
1. Com. Gig. ſhew that the defendant had gathered them. 


438. The defendant thereupon demurred: for it ſeemeth that here is 


_ $63. not any covenant to gather or ay the rents, but a forfeiture of 
Dowel. 1 -65, his leaſe if he do not gather, an 


| pay them being gathered; and if 
he doth not pay them, being gathered, an account lies. 


+ * 


GERMINE, 


. 


113-474 4. Mod, 132. 1. And, 188. 2. Term Rep. 492. 502. 
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GERMINE, for the plaintiff, inſiſted much, that theſe words, Pro- Sanz 


vided, &c. in the indenture ſhall make a covenant. 1E a : 
But ALL THE JUSTICES conceived it is not @ covenant, but 
merely @ condition annexed to the eſtate, which determines it by not 
collecting and paying the rent; and it is not to be intended that 
it ſhould be a covenant to inforce him to gather and pay them 
where peradventure he cannot collect them: and thereupon, with- 
out argument, it was adjudged for the defendant. 
Chamberlaine againſt Turner. Car 4 
FJECT MENT for an houſe called THE WHITE SwaN, in Old- A deviſe of a 
— ftreet, in London. particular houſe 


| or ever paſſ 

A ſpecial verdi& was found, That Henry Metcalf was ſeiſed in fee of fee nonks 1 
the ſaid houſe, and of a garden thereto appertaining, and held it force of the 
in ſocage, and made his will in this manner, which is found ver- _ ol per- 
batim : © I deviſe all my fee- ſimple lands, goods, and tenements, Ang 5 
«to Henry Metcalf, my ſon, and the heirs males of his body, and the teſtator had 
« for default of ſuch iſſue, remainder to his right heirs:“ and before deviſed 
made him executor, and appointed that he ſhould' pay his debts 4! his fee- 
out of his goods and lands. And I deviſe the houſe or tene- _ — ot 
« ment wherein ¶illiam Nicholls dwelleth, called Tis WHITE pag. 20. 
« SWAN, in Old freet, to Henry Gallant, my daughter's fon, for 3. c. Jones 
& ever.” And the jury found, that the faid Milliam Nicholls, at the 96. 


time of the ſaid will making, and of the teſtator's death, inhabited Co. Lit. g. 


and occupied the entry or alley of the ſaid houſe, and three upper Cio. Elia. 330. 
rooms therein; and that divers other perſons at the ſame time held * "wm 
and occupied the garden and other places in the ſaid houſe; and that cop. r 
William Heylock and his wife held another room; and that Henry 306. 660. 
Gallant, claiming that houſe. entered, and made a leaſe thereof to Dougi. 266. 
the plaintiff; and the defendant, by the command of the ſaid AZet- 763. 


calf, heir of the deviſor, ouſted him. Et /i ſuper totam materiam, &c. 1 * Rep. 


This cafe being argued at the bar by Bangs and CALTHROP 2. Term Rey. 
for the defendant, and by Ax pREwS for the plaintiff, two queſ- 68 
tions were moved: FinsT, Whether the heir of Gallant had 
any more than an eſtate for life by this deviſe ? becauſe all his fee- 
fimple lands being before deviſed to his ſon and heirs males, he 
afterwards deviſed that houſe to Hem y Gallant for ever; and if it 
be but an eſtate for life extracted out of the firſt eſtate, then it is 
determined: and he relied upon Alice Lundham's Caſe, Dyer, 357. 


But alt Tye Covar reſolved, that it,is a fee · ſimple, becauſe 
of the words © in per petuum, or © for eder; and it is not like 
the Caſe of Alice Lundham, where an expre!s fee was given to one, 
and after his death deviſed to another for life. 


Tux SzconDd QuesTION was, Whether all the houſe paſſed, or If a man deviſe 


the entry and thoſe three rooms which were in the poſſeſſion of the au hi meſſeare 


ſaid Milliam Nicholls only ; 2 3 * 


HYDe, Chief Juſtice, doubted thereof; for it may be intended -lled © The 


that he did not deviſe more than Nicholls occupied. But Joxes, 2 


ſunge paſſes, though that perſon had only three rooms; for the name of The Swan aſcertains the 
whole, —Poft. 447. 473. Salk. 234. 2. Bac. Abr. 55, Jones, 379. 1. Roll. Abr. 613. Cro. EFZ, 


WHITLOCK, * 


— ——— — —— ———— ——— — — — 
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Cunanzrit- WrrTLOCk, and MYSELF, were of opinion; that all the houſe 
__ paſſed to the deviſee ; for the deviſe being that houſe or tene.. 
Tx, ment, and the concluſion © called Tus Write Swan,” doth 
Cro. Tac. 648. both of them neceſſarily import the whole houſe ; for the ſign of 
_ - wa —_ THE WHITE SWAN cannot be intended to refer to three rooms ; 
3. Com. Dig. and the words after, viz. © wherein William Nicholls dwelleth,” doth 
22. not abridge or alter that deviſe ; and the houſe being named by the 
Salk. 234 particular name of ThE WHITE SwAN, although William Nicholli 
— never inhabited therein, yet it paſſeth by the deviſe, and is good, 
becauſe he inhabited therein, although he occupied but three 
rooms of it: but if the houſe had not been named by the parti- 
cular name of Thx WHiTE SwAN, &ahd he had deviſed “ Tur 
« Housx in the occupation of Miiliam Nicholls,” there perudven- 
ture it ſhould not extend to more than what was in the occupation 
of Milliam Nicholls, and not to that which was in the occupation 
of others; according to the Caſe of Andreu Ognell (a), and the 
Caſe of Hunt v. Singleton (b), where a leaſe was made to one Cales 
of an houſe, and he let out of that two chambers, and after ſur- 
renders the leaſe, and a new leaſe was made to the faid Cales of the 
houſe in his occupation, it was adjudged only of the houſe in his 
occupation, and not of the two chambers, for there was a good 
leaſe of the houſe, although the two chambers were not deviſed: 
but the deviſe being © of the houſe called Tye WHITE Swar, 
« wherein Nicholls inhabiteth,”” cannot be intended that the deviſe 
ſhall be of the three chambers only, becauſe it cannot be termed 

the houſe called TRE WHITE SWAN. 


On a ſpecial Tank Trird QuesTION. And whereas it was objected, That it 
verdit finding is not found that Heury Metcalf had other lands in fee-fimple to 
a deviſe of : all ſypply the firſt deviſe, and therefore neceſſarily it _ to be ex- 
— 18 tended to the reſidue of that houſe, and then it paſſeth not all: 
«ms be THE JUSTICES anſwered thereunto, that it ought to be intended, 
« called the although it be not expreſſed, that he had other lands, and the doubt 
White wav of the jury was, Whether the intire houſe paſſed by thoſe words ? 
= rg So if they be ſatisfied, the Court ſhall not doubt of more than 
"EY 7 thac the What the jury have found. —Et adjournatur; and afterwards it was 
teſtator had adjudged accordingly. a 

other lands than thoſe belonging to the White Swan to ſatisſy the firſt deviſe.— Moor, 268. 5. Co. 97. 
Yelv. 61. 2. Roll. Abr. 698. 702. Cro. Jac. 64. Cro. Eliz. 438. Eq. Caf. 256. . Salk. 249. 
Jones, 393- 5. Bac. Ab. 299. 
| (2) 4. Co. 48. 50. (5) Cro. Eliz. 473. 564. 3. Co. 60. a. 


Cas g. Inkerſalls againſt Samms. 


In aſnęſit the ASSUMPSIT againſt the defendant as executor. ' Whereas the 
day upon which teſtator in his life, viz. upon the 16. Ocflober, 18. Fac. 1. in 
* 2 conſideration of five pounds lent unto him, promiſed to pay, &c. 
claration is not the defendant pleads, that the teſtator non aſſumpſit. I he jury 
material ; and find, that the teſtator aſſump/it modo et formd, but that the teſtator 
if the jury ind died ſuch a day, viz. in 17. Fac- 1. ſo that he was dead a year and 
a general ver- more before the time which is alledged in the record. —And at 
* — the firſt argument ux Cour held for the plaintiff, that the ver- 
and a ſpecial dict being that the teſtator aſſump/it modo et forma, the finding over 
8 the ſpecial matter is void. —Ante, 76. Poſt. 174. 212. Jones, 192, Cro. Jac. 55 

„Elis. 481. 3. Leon. 80. Heb. 53. Stra. 806. 5. Com. Dig. 168, 171. Comp. $26. Doug) 
z. 1. Term Rep. 147. | that 


» => 2, 2 > ba » 21 rng 


ag 
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that the teſtator died before the time mentioned in the declaration ISE. 
is idle, ſuperfluous, and not material; nor is the day of the aſ- again 
ſunpfit material; and although he were dead before the day men- 8 
tioned in the declaration, it is good enough. And thereupon it 

was adjudged for the plaintiff. Vide 23. Elia. Dyer, 372. 

2. Co. 4. Goddard's Caſe. | | 


| Halloway's Caſe. 4 _ TT 


PALLOWAY was indicted and arraigned at Newgate for mur- A boy treſpaſ- 
dering one Payne. The indictment was, That he, ex malitid ſed into a pak 
ſud pr æcogitatd, tied the ſaid Payne at a horſe's tail, and ſtruck him => intent to 
two ſtrokes with a cudgel being tied to the ſaid horſe, whereupon on — _ 
the horſe ran away with him, and drew him upon the ground three — 
furlongs, and thereby brake his ſhoulder, whereof he inſtantly died, climbed up a 
and ſo murdered him. IE —— 8 
Upon this indictment he being arraigned pleaded not guilty; coming down, 
and thereupon a ſpecial verdi& found, That the car! of Denbigh was tbe parker 
poſſeſſed of a park called Auferly Park, and that the ſaid Halloway truck hie 
was woodward of his woods in the ſaid park; and that the ſaid — | 
Payne, with others unknown, entered the ſaid park to cut wood then bound 
there, and that the ſaid Payne climbed up a tree, and with an him to his 
hatchet cut down ſome boughs thereof; and that the ſaid Halloway horſe's tail, and 
came riding into the park, and ſeeing the ſaid Payne on the tree — 2 
commanded him to deſcend, and he deſcending from thence the was 3 
ſaid Halloway ſtruck him two blows upon the Pack with his cud- whereof he 
gel; and the ſaid P , a rope tied about his middle, and died: this was 
one end of the rope anging own, the ſaid Halloway tied the end adjudged un - 
of that rope to his horſe's tail, and ſtruck the ſaid Payne two blows hy — Dev hone 
upon his back ; whereupon the ſaid Payne being tied to the horſe's exceſſive, and 
tail, and the horſe running away with him, drew him upon the an act of deli. 
ground three furlongs, and this means brake his ſhoulder, Werate cruelty. 
whereof he inſtantly died, and the ſaid Halloway caſt him over the W. Jones, 19. 
pales into certain buſhes. And, Whether upon all this matter X*ly- 127. 
found the ſaid Hallotuay be guilty of the murder, prout ? they — 736. 
pray the diſcretion of the Court; and if the Court ſhall adjudge , — Ne 
him guilty af the murder, they find him guilty of the murder; if 41 wa 
otherwiſe, they find him guilty of manſlaughter. - Palm. 545. 


This ſpecial verdi& was removed by certiorari into the king's 2 C. 


bench, and depended three Terms; and the opinion of all THE 126. 
JuDces AND BAkons was demanded, and they all (except HuT- 3. Ee. Abr. 
TON, who doubted thereof) held clearly that it was murder: for 8 
when the boy, who was cutting on the tree, came down from 
thence upon his command, and made no reſiſtance, and he then 
ſtruck him two blows, and tied him to the horſe's tail, and then 
ſtruck him again, whereupon the horſe ran away, and he by that 
means was ſlain, the law implies malice; and it ſhall be ſaid in law 
to be prepenſed malice, he doing it to one who made no reſiſtance. 
— — this — — _—_— Juſtices delivered - reaſon of their 

: Whereupon judgment was given, and he was adjudged 
to be hanged, and was hanged — * 


— = ä — c ̃ U! —— RO 


Juxon 
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Cas 7, Juxon againſt Thornhill. 
Trinity Term, 4. Car. 16 Roll 76. 


A perſon may, SSUMPSIT. Whereas the plaintiff, by the king's licence. 
Y hs vs by had erected in — — in five other 44 in his 
locks upon a OWN land, fix ſeveral ſluices or locks upon the river Ouſe, for the 
publick navi- better raiſing and —— the water in the river, for the eafier 

gable river pa ats through the ſaid locks; and the king had gran 
1 10 hn t Sh — ſums for the ny nag — h 0 
1 ſaid locks as Mould be agreed upon betwixt him and thoſe who 
tage of the na- ſhould have ſuch paſſage: and for that there was contention he. 
— — N on 7 the defendant and divers others what ſums ſhould 
owners paid for ſuch ge, a petition was thereupon preſented to the 
— — lords of the — md by them e — EARL or 
' may be obliged MANCHESTER, Lord Preſident, to {et down what rates thoſe which 
to pay ſuch toll paſſed through the ſaid locks ſhould pay: that the defendant, in 
as the privy conſideration the plaintiff would permit him to paſs through the 
— faid locks, upon the 20. O#. 3. Car. 1. promiſed to the plaintif, 
1 P. that he would pay him ſuch ſums as the faid lord preſident ſhould 
Poſt. 184, 185. appoint: and alledgeth in fact, that between the ſaid 20th of Odile 
Roll Abr. 64, 22d the 23d of April follow ing he paſſed through the ſaid loch 
8 with his boats, and carried 2120 tons of coal: and that upon the 
Cowp. 47. 24th of April the ſaid carl e Mancheſter ſet down and ardered, that 
3- Term Rep. two-pence halfpenny ſhould be paid for every ton which paſſed 
255 through the ſaid locks, in every lock two-pence halfpenny; and 
that for the ſaid 2120 tons, according to the ſaid rate, the — 2. 
ought to pay him eleven pounds: and that upon the 29th of April 
then next following he requeſted the defendant to pay the ſaid ele- 
— pounds, and he refuſed to pay it, whereupon he brought this 

ion. | 


The defendant pleaded non aſſumpſit; and it was found again 
him; and now moved in arreſt of judgment, 


FirsT, That it is no good confideration ; becauſe the river Ou: 
is a common river, and it is not lawful for any to make ſtops upon 
the river, or to take ſums of money for the paſſage — the 
locks —Sed non allocatur ; tor the locks are upon the plaintiff's own 

land, and at his coſt, for the exaltation of the water, and making 
the river navigable-for veſſels of burthen ; and it ſtands with good 
reaſon that they ſhould pay for their paſſage according to their 
agreement. A | 


In af n SECONDLY, Becauſe it is not ſhewn that the defendant had any 
a promiſe to notice given him of the ear/ of Mancheſter's order.—Sed non allocatur; 
haps * 2 becauſe he ought to pay as much as he ſhould appoint, and the de- 
— CO ſendant is to take notice of his order as well as the plaintiff, be 
a navigadle ri- being a ſtranger to both; as where one is obliged' to perform an 
g 8 Be l 
ver as 4. ſhould arbitrament, there needs not any notice to be given unjo him, but 
appoint, it is he ought to take notice at his peril. Alſo the plaintiff alledgethy 
1 that he required the ſum according to the order, which is an im. 
ken dant ais plied-otice, Whereupon rule was given, that judgment ſhould 
of the ſums 4. be for the plaintiff, unleſs farther matter ſhould be thewn to the 
—_ to be contrary by ſuch a day. | 
— Pot. 302. 577- 8. C. 1. Roll. Abr. 464. Cro, Jac. 288, 492. 5. Co. 113. 6. Mod. /. 


1. Vent. 204+ 2. Lev. 22. 2. Bulſt. 144 K yd on Awards, 73. 
Chamber; 
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Chambers's Caſe. Carr 5. 


his (CHAMBERS, being in priſon in the mar /haiſea del heſtel de roy, A priſoner 


te deſired a habeas corpus, and had it; which being returnable committed to 5 
her upon the fifteerith day of October, the marſhal returned that he was —— => 
cd committed to priſon the twetity-cighth day of September laſt by the brought up by 
tho command of the lords of the council. The warrant verbatim was, bab. cor. may 
do That he was committed for infolent behaviour and words ſpoken be remanded 
e. « at the council table; Which was ſubſcribed by the lord keeper — 4 
ld and twelve others of the council.—And becauſe it was not men- 45 dt. wr. 
he tioned what the words were, ſo as the Court might adjudge of them, by av or 
4 the return was held inſufficient, and the marſhal adviſed to amend — — — 
: - 5 | 
1 his return before the twenty-firſt of October following. — 
he And he was, by rule of the Court, appointed to bring his pri - — — 4 


if, ſoner then, without a new habeas corpus; and the priſoner was ad- 4 ſor words" 

N viſed, that in 2 mean ow he 8 . __ * and — no 

ition them for his enlargement. n the ſaid 21ſt of Orieber do w 

ks — had his priſoner there; — becauſe the great Caſe of rw — 

ue Sir Milliam Withipole (o) was to be debated that day, and time would he ſhall be 

12 not permit to treat of this matter, the marſhal was commanded to baited. 

a bring again his priſoher, and have him in court the 23d day of 55. 597: $79- 
Aber; | l | 


int « $1, 
il GexmikE, for the priſouer, then moved, that foraſmuch as it — 2 = 
le- appeared by the return, that he was not committed for ran or Vaugb. 1357. 
his felony, nor doth it appear what the words were, whereto he might Mn 339- 
dire anſwer, he therefore prayed he might be diſmiſſed or bailed. Inn hy 
nt But THE KinG's ATTORNEY moved, that he might have day 3. Leon. 194. 
until the 25th of Oclober to conſider of the return, — be informed 4 Leon. 21. 


a the words, and that in the interim the priſoner might attend the * _ — 


council- table and petition. 2. Vent. 23. 


he But the priſoner affirmed, that he oftentimes had affayed — 

un tition, and could not prevail, although he had not done 1 — 

ng the beginning of Oeber ; and he prayed the juſtice of the law and 3. Com. Dig. 
od the inheritance of a ſubjeR. Ne ; »d 
e 2. Hawk, P. C. 


Whereupon, at his importunity, THE Cour commanded him ; 
fo be bailed; and he was — a recognizance of four hun- Ia 
dred pounds, and four good merchants his ſureties were bound 
in recognizances of one hundred pounds a- piece, that he ſhould 


Je- ppear here in Craſtino Auimarum, and in the interim ſhould be of 

he zood behaviour; and advertiſed him, that they might for con- 

an mptuous words cauſe an indictment or information in this Court (5) V7 poſt, 
- 0 be drawn againſt him, if they would (5). a >> 

* (#) See poſt, 134. 147. 3 

ald 

the 
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cu. Sir Wiltiam Withipole's Caſe. 


A perſon ar- IR WILLIAM WITHIPOLE, being indicted before the c9- 
roners for the murder of Haden, and being arraigned upon 
Toad ther" + that inqueſt, informed the Court, that lie had matter in law to plead 
11. Hex. 4. c.g. to avoid the indictment, and that he ought not to be put to an- 
w avoidance of {wer ; and prayed that counſel might be afiigncd him. 
coroner's 
inquifition or M. No and others were aſſigned; who, at another day, put in 
— a plea for him, that he ought not to he impeached 5 in- 
over tothe dictment; for he ſhewed in his plea the ſtatute of 11. Hen. 4. c. 
felony.— „That none ſhall be put upon any pannel of inqueſt at the deno- 
Perſons out- © mination of any perſon, unleſs by the bailiffs and miniſters of 
mer ra- the ſheriffs ſworn and known; and that the ſaid jurors ſhould 
— & be probi et legales homines: and further pleads, that Aten, the 
Jurors. foreman of the jury, nominated himſelf to be of the jury, and four- 
Poſt: 147. 365- teen others (ſhewing their names); and one Alexander Farringty 
Ley, 82. required him to return them, he not being fheriff, nor hailiff of the 
Jones, 198. franchiſe, nor any miniſter of any ſheriff, nor bailiff of any fran- 
3- loft. 34. chiſe, who ought by the law to return them; and by the ſaid jury 
— 2 the faid inquifition was found. And he further pleaded, that two 
11. Hen, 4. 41. Of the faid jurors were outlawed in actions of debt, the one in the 
8. P. C. 88. twelfth-year of KinG Jams, the other in the firſt year of KN 
2. Hale, 65.155- CHARLES, and produced the records, being ſent by mittimus out 
2 Hawk. f. O of the chancery ; and averred that the outlawrics are yet in force, 


ay, © 2+ not reverſed nor vacated. ed pi 
. Bac. Abr. N . . F . i 9 0 
4 254. And upon this plea pleaded the Court would adviſe, Whether it 


ſhould be accepted! and, What ſhould be done thercupon, either 
demur or join iſſue? ; 


; Tre FigsT QuEesTION was, Whether the 11. Hen. 4. c. . 
tends to inqueſts before coroners, or only to indictments betore 
juſtices of the peace and of oyer and terminer ? | 


SECONDLY, Admitting that this ſtatute extends thereunto, Whe- 
ther it extends to perſons outlawed in perſonal actions, or only 

(a) Poſt. 147. to perſons outlawed for /c/ony or treaſon (a) | 
Co. Lit. 158. 21. He. 6. pl.zo. 11. Hen. 4. pl. 41. 2. Roll Abr. 659. 3. Inſt. 32. 2. Hauk. f. C 


307. 311. 587. | 
And becauſe this was the firſt plea that had been upon that ſu. 
tute, and would be a precedent in crown matters, the Court would 
adviſe. And all the juſtices of both benches, and. barons of tit 
exchequer, met thereupon at Serjeant. inn in Fleet ſireet; and havilg 
had conference of theſe points, the greater part of the ſaid Jun 
Ticks AND BARONs were of opinion, | 


| FrnsT, That the I. Hen. 4. c. 9. extends as well to inquel 
before the coroners, as to indictments before jultic:s of peace. 


SECONDLY, That it extends to perſons outlawed in rſondl 
actions, becauſe an outlawed perſon is not accounted probus * 
galis homo to be ſworn in an inqueſt, and may be challenged 's 
that cauſe. Vide 34. Ew. 1. Preces” 202, 21. Hen. b. 1 
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But divers others of THE JUSTICES AND BARONS were of the 


rary opinion (a). . (4) Jones, 199, 
contrary Op ( ſays, that thres 


Finsr, Becauſe the 11. Hen. 4. c. 9. begins with inqueſts be- only were of 
fore the juſtices, and ſo the act ſeems to extend to them ; and the 3 contrary 
fatute mentions denomination to the ſheriff or bailiff of the fran- opinion. 
thiſe ; and the inquiſition before the coroners is to be of perſons 
within the four next adjacent villages, to be made by the bailiffs 
or conſtables of thoſe villages, as appeareth by the 4. Edw. 1. it. 2. 
te officio coronatoris, and Crompton, folio 113. that no challenge ſhall 
be to any of the inqueſt before the coroners (5). (5) He was ar- 

| raigued on the indietment on the firſt day of Hilary Term. Poſt, 147. 


William Viſcount Say and Seal againſt Stephens. Earn 10. 
Trinity Term, 4. Car. 1. Roll 602. 
ACTION OF SCANDALIS MAGNATUM. The plaintiff In an «0ien of 


declares by the name of WILLIAM Viſcount SAY AND SFAL, >*AF* MAS» 
unus procerum et magnatum hujus regni ANGLIA, tam pro domino rege = - mm 
qudm pro ſeipſo, queritur of the defendant in cu/todia mareſchalli pro — De- 
to, Whereas by the ſtatute 2. Rich. 2. c. 5. confirmed by ſtatute bates,” inſtead 
12. Rich. 2. c. 11. it was ordained, &c. reciting the ſtatutc ; the de- . Sad, 
fendant, not regarding nor ieſpecting the ſtatute aforeſaid, on the 5, _—_— 
firſt day of February, in the third year of Car. 1. at the pariſh of 5 
Bew, in the ward of Cheap, London, having communication with tm,” inſtead of 
Alice Gilbert, a ſervant of the ſaid WILLIAM Viſcount Saw Ax D diſcordia hee 
SEAL, of him the ſaid Viſcount, in the preſence and hearing of di- 22 
vers of the king's ſubjects then and there being, hc fal/a et ſcan- A hon 
daleſa verba de eodem wicecomite SAY AND SEAL dixit et publicavit, it the — 
vz. Thy lord,” diftum comitem INNUENDO, © is a traitor, and be miſ-re- 
« I will prove him,” prædictum comitem INNUENDO, * a traitor.” — a ſubs 
f eanta 8, it 
The defendant pleaded not guilty ; and it was found againſt him, i faal, 
and damages aſſeſſed to two thouſand pounds. Felt. 8320 


CRAWLEY, Serjeant, and Ma. CALTHROP, now moved in arreſt you AM 


of judgment, Fixs r, That this ſtatute is miſ-recited ; and then he, Cre. Eliz. go6. 
founding his ſuitfor himſelf and the king, and there being no ſuch . ®oRep.73. 
ſtatute, hath failed. In proof thereof they relied upon the Caſe —— 4 
of Lord Cromwell (a), Where an action was brought upon this — Co do. 
ſtatute and miſ-recited, V1z. ** nuncia” for mendacia; there the 2. Inft, 2390 
plaintiff mig not have judgment: and Partridge v. Strange (), 4 ft. 51. 
where an action was founded upon the 32. Hen. 8. c. 9. of main- 

tenance, and the date of the ſtatute was miſtaken, and there the plain- 

tiff might not have judgment; for the Court would not intend any ». \ 

other ſtatute than that whereupen he counts and hath miſtaken, #- 

and being upon that the Court will not adjudge for him. And in 152, 159.166. 
the preſent Caſe he recites the ſtatute to be, that none ſhall re- re. 
f port or publiſh de magnatibus aliqua nova mendacia, ſeu al:as res, I Re 
22 diſcordia aut aliqua lis (ANGL1CE debates) inter magnates vel 

a inter magnates et communitatem dicti regni oriri þoſfint,”” whereas the 

"IG is, * whereof diſcord or ſlander may ariſe within the faid 

_ realm;” ſo as there is a miſ-recital and variance betwixt the 


(«) 4. Co. 12. (5) Plowd. 83. 
K 2 | words: 
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Nuran words: „ debates" for .' flander,”” which is a variant word; 4nd 
8 the words within the 140 realm“ vary from the words 1 
againſt © magnates et cmmunitatem hujus regni. = 
a as SECONDLY, Becauſe it is not ſhewn that he was unus magnatum 
at the time of the ſpeaking of the words, as the precedent is in L 
Cromwell's Caſe; for it may be that he was created vi/count or bar 
after the ſpeaking of the words, and it ſhall not be intended that 
he was a vcount before, unlefs it had been averred that he was then 

a Uiſcount. x | 


But THE Cour refolved in both points for the plaintiff; for 
4.Co, "__ they all agreed, if the miſ-recital or variance had heen in the pur- 
565. view or ſubſtantial part of the act, as miſ- reciting the time of the 
2. Mod. 98. making, as in Partridge's Caſe, or in the body of the act, as in 
A Lord Cromwel!"s Caſe, num ia PRO © mendacia,”” which is another 
1. Com. Dig. Word and of another ſenſe, and in the body of the act, ſuch ya. 
274. riance had heen good cauſe to ſtay the judgment: but here, they 
Dougl. 97. conceived, there is not any material variance, for the firſt part of 
2 Rep. the act is © debate vel dijcor dia, and in the laſt part * dijtordia wel 
WOO: M diflander,” which in the intention of the makers of the ſtatute 
be all one; alſo it is in the PERCLOSE © unde diſcordia, &c,” which 

is but the conſequence of the words, or the evil effect enſuing 

thereupon, and falſe words and lies are principally prohibited in 

that ſtatute. "The ſecond variance is of the fanie condition, not 

material in ſubſtance ; wherefore ſor ſuch the Court thall not ſtay 

judgment. 

In ſcar, nag. For THE SEconD EXCEPTION, ALL THE COURT held the de- 
if the decla- claration to be good enough; for there is ſufficient demonſtrance 
plaintiff in the declaration that he was a viſcount af the time of the ſpeak- 
dition of viſ. ing, for he nameth himſelf v4 count, and recites the ſtatute, and that 
count, it is fuffi- the defendant, not regarding the ſtatute, ſpake thoſe words of the 
cient to ſhew, ſaid WILLIAM Vijcount SAY and SEAL : and it cannot be ſpoken 
_ gg againſt the ſaid WIILI AM Vi/cornt, unleſs he had been then a vil- 
de word ee count; and the law doth not intend that he was a viſcount of mo- 

ſpoken. ther realm, for of them our law doth not take any cognizance. 

4 — is Ir was OBJECTED, That there were not any viſcounts in king 
withio the ta. Richard the ſecond's time, ſo that the ſtatute cannot extend to 
tute, though a them. But it was anſwered, True it is, there were not then an} 
dignity created yiſcounts ; for in the eighteenth year of king Henry the fixth wi 
Ance the Ratute, the firſt viſcount, and in the one-and-twentieth year of the ſad 
Co, AA, 60, king was the queſtion for their ſeats in parſiament ; yet the ſtz- 


tute is, © de MacnAT1BUs reghi ANGLIE ;" and every viſcountl 


a baron, which is an addition of honour. 


In an aftion of By another reaſon it appears that he was then a viſcount, for tht 
ſear, mag. if ſpeaking is alledged to be to ſuch a ſervant of the ſaid V 1£414% 
the ſpeaking be Y;/ceunt SAY AND SEAL, and ſhe cannot be ſervant to a viſcount 
deen to 4 unleſs he were then a viſcount: alſo the words themſelves 2e, 
vant of a» ar} Thy lord is a traitor,” which prove that he was @ ord at n 
and of an carl, time of the ſpeaking ; and when he names himſelf viſcount in 
je need not be many places, to aver afterwards that he was a viſcount h ben 
ag ber) be idle and ſuperfluous. But where a juſtice of peace or other officer 
at the time brings an action for ſlanderous — ſpoken of him in his ol 
the words were ſpoken, Joves, 194. 1. Com. Dig. 394. | 


- 


of 
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XK a. Wiltran 
or place, there of neceſſity he ought to ſhew that he was then a 8 


juſtice of peace or ſuch an officer wherein he was flandered; yet % 844 


* if he ſhew that which is tantamount jt ſufficeth, as that he had been againſt 

a juſtice of peace for divers years, or for two years, and the ſpeak- STzenaxs, 
un ing is alledged to be within the year, that is ſutficient ; yet it may 

ord be that the commiſſion is renzwed, but it ſhall not be intended. 

ron Whereupon judgment was given for the plaintiff (a). (% A writ of 
hat #107 to the exchequer chamber was brought on the judgment; but it was adjudged that an action of 
en ſear, mag · is nt within the 27. Eliz, c. 5, Vide poſt. p. 142. ; 

* Baylye againſt Hughes, cer 11. 


ur- Trinity Term, 4. Car. 1. Roll 738. 


3 DF! for forty ſhillings and ſixpence; and declares, That Sir The afſigner of 
Henry Brown by indenture let to J. S. for two hundred years, e! ws 


her . . 9 . eve” advantage of a 
rendering thirty-one thillings per annum, at the Aunum iation and cgenantagainit 
vs St. Mich e! by equal portions, and conveys the reverſion to him the affienee of 
w/ as aſſignee: and for fifteen ſhillings 2 for rent behind for #5 reverſion. 
45 one year ending at the Aununciatiaon laſt paſt, and for twenty- five 8. O. Janes, 232. 
boy ſhillings for money lent, he brings this act,on. 3. Les. — 
ich The defendant pleaded as to the twenty-five ſhillings n debet;” 1 * 
ing and as to the fifteen ſhillings ſixpence, That the faid Sir Henry Co. Lit. 215. a, 
in Brown demiſed the ſaid lands, rendering rent prout, and by the Doug. 764. 
not fame indenture covenants for himſelt, his heirs and gn, with the 3. r Rep, 
la lefſee, his executors and aſſigus, that if he be diſturbed for reſpite. of Oe Te 
homage, or be inforced to pay any charge or iſſues loſt, that he 
TR ſhall withhold ſo much of this rent as he ſhall be inforced to pay ; 
* and ſhews, that by a writ iſſuing out of the excliequer for reſpite 


of homage and iſſues loſt, ſo much was levied by the ſheriff which 
he hath withheld of his ſaid rent. 


the Upon this plea it was demurred in law, 

len The principal queſtion was, Whether the aſſignee of a term ſhall 
i have remedy upon a covenant by way of retainer againſt the aſ- 
10- ſignee of a reverſion ? | 


SECONDLY, Becauſe the defendant doth not ſhew that the land 
— held in capite, or that homage was due, or the iſſues duly le- 
vied. 


nf WHISTLER, for the defendant, after theſe matters moved at the 
an bar, reed, that the aſſignee ſhould have the benefit of this co- 
aid renant by the common law; and if nor, that he was clearly within 
ta the 32. Hen, 8. e. And for the other matter the plea is good; 


for if he be diſtrained or aggrieved for the homage or iſſues, ho 
may detain his rent. 

But then he took exception to the declaration, for that the In debt ſer 158, 
plaintiff demanded fifteen ſhillings ſixpence for rent, for à year vpon a leaſe 
ending at the Annunciation, and the entire rent was one-and- "ring 308, 

thirty wie} 5 fa that what he demanded was but rent for half 
a . and h 
ſi 
Covar to be an incurable default. Whereupon the record being 
viewsd, and found ſo, rule was given, that judgment ſhould be, Ng 4 


Ante, 104. 436 — 29, Edw. 4. 2. Jones, 243+ 2. Vent. 129 · 1. Lut. SLY 2, Lev, 4. 
I: Co, 24. Hutt, 96. 3. Com, Dig. 58. 242. (2, W. 7. 246, 3. Term Rep. 65. : 
K 3 for 


e doth not ſhew that he was ſatisfied far the re- AA 


ue, and therefore the declaration ill: which was held by Tur ſbewn how 
the 155. are 


diſcharged. 
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BayLYz 
agataſt 
Hu GHES, 
Poſt. 503. 
Shep. Touch. 


173. 
3, Term Rep. 


393. 678. 


Car 12. 


cuſtom, act both 
in a judicial and 


in a mizifterial 
capacity in the 
ſame ccurt, and 
in the ſame 


cauſe, 


$.C. Jones, 193. 


Cro. Eliz. 76. 


not the bailiffs only, but the mayor and 


Cask 13. 


To treſpaſs of 
aſſavlr and bat- 
tery, the de- 
ſendant may 
juitity that he 
was p:ſ.fſed of 
a houſc, and 
W2nus mn er 
impaſuii in de- 
fence of his 
poſſeſſion, with- 
out ſetting cut 
his title ſpe- 
cially ; for his 
title or iatereſt 
Is not is. iſſue. 
2. Hen. 9. 2. 
7. Jones, 453. 
Co. Lit. 303. 
Yelv. 147. 


x. Cro. Jac. £6, 


123. 67. 
Sath. 643. $62. 
3 Mod. 131. 


8 "Woes 
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for the defendant, that the bill ſhould abate; and no more wy 


ſpoken at the bar. 


But THE CovRT conceived, that the aſſignee of the term ſhould 
have the benefit of this covenant, for it runs with the land ; and 
at the common law he might have taken advantage to detain the 
rent reſerved upon the leaſe for years, tor it may be appointed to 
ccaſe at the will of the parties. | | 


Crane agaiaft Holland. 
Eafter Term, 4. Car, 1. Rell 294. 


ENROR of a judgment in Northampton, Becauſe in Nerthampim 
the court being held before the mayor and two bailiii+, tlc 
venire facias upon the iſſue was awarded to the two bailifts ty rc 
turn a jury before the mayor and bailiffs ſecundum conſuctudinem; 
which being returned, and judgement given, 

The error aſſigned was, Becauſe the bailiffs, being judges of the 
court, could not alſo be officers to whom proceſs ſhould be di- 
rected, there being no cuſtom that can maintain any to be both 
othcer and judge. 


But ALL THE CourT (abſente HyDE) conceived it might be 
good by ciſtom, and that it was not 8 for the judges are 
iliffs; and it is a common 
courſe in many of the ancient corporations where the bailiffs ate 
judges, or the mayor and they are judges, yet in reſpect of executing 
roceſs they are the officers alſo; and one may be judge and o- 
ficer div erſis reſpeclibus, as in re- diſſeiſin the ſheriff is judge aud 
officer. Whereupon the judgment was afſirmed. 


Skevill againft Avery. 


"] RESPASS of aſſault, battery, and wounding, The defendant 

pleaded to the wounding, Not guilty. To the affault and bat- 
tery he pleaded. That he was poſſeſſed of a houſe in ſuch a pariſh 
for years, and that the plaintiff entered his houſe, and would have 
thruſt him out of poſſeſſion thereof; whereupon he molliter manu 
impoſuit to put him out, and the harm, if any done, was in defence 
of tis own poſſeſſion. : 

Tue plaintiff hereupon demurred. 

GoLD$MITH, for the plaintiff, ſhewed for cauſe, That the de- 
fendant had pleaded a leaſe for years, not ſhewing who made tht 
leaſe, nor when it was made, nor for how many years ; whereas 
they onght to have been pleaded ſpecially, and ſhewn particulatin, 
for, if it be traverſed, there cannot be any iſſue thereupon : and he 
relied upon Crogat's Caſe (a), that © de injurid ſud proprid is no pits 

But ALL THE Cour held, that the defendant had well pleaded; 


for ſaying that he 2 — for years is but an inducement 2 


conveyance fo his juſtification, and not the ſubſtance thereoh 


Hob. 216. 12. Mod. 37. 529, Carth. 10. 445. Comb. 25. 472. 2. Mod. 19 
5- Com. Dig. 73. 79- 355+ 3. WII. 65. 1. Term Rep. 674, 3, Term Rep. bay 


(a) 8, co. 66, hich 
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which is, that he offered to thruſt him out of the poſſeſſion of _— 
his houſe ; and whatſoever title he hath, it is not material, for if at 2 

he were in poſſeſſion by virtue of a leaſe at will, or any other 

title, ** de inj urid ſud proprid” is a good plea ; for the title or in- 1 
teteſt not coming in queſtion (and what was pleaded or alledged 3. Term Rep. 
being but an inducement to the plea), jt needs not be ſo certain 43. 

as where it is pleaded by way of title to make a claim in the de- 


fexdant, Whereupon it was adj udged for the defendant. 


Shutford a7ainff Penow. Cap 14. 
Trinity Term, 4. Car. 1. Rell 770. 


SSUMPSIT. Whereas the defendant had a dog which uſed where a pro- 

to killſheep, and knowing tliereof, and that his dog had killed miſe is made to 
the plaintiff's theep, and having notice that the plaintiff intended 2 2 
to ſue him for recompence, he thereupon intreated the plaintiff ar 
not to ſue him, and to make what benefit he could of the theep ſo does not ariſe 
killed; and in contideration that the plaintiff would deſiſt his ſuit, until the re- 
and make ſuch benefit as he might of the ſaid ſheep, the defendant, 2% be made 
the firſt day of May, 18. Ja. 1. promiſed the plaintiff to recom- * a __ 
penſe him the damages which he ſuſtained. by the killing at the ante, 35. 113. 
ſaid theep ; and alledgeth in fact, that he thereupon deſiſted from Godb. 437- 
his intended ſuit, and that he endeavoured to make what bengfit — ang 
he could of the ſheep ſo killed, but could not make any; and that ö iy 
be was damnified by the killing of them four-and-forty ſhillings ; Selk. 422. 
and that upon the firſt day of May, 2. Car. 1. he requeſted the Skin, 553. 
defendant to recompenſe him for his damages ſuſtained, and the ps,, 57. 
defendant refuſcd ; whereupon he brought this action. 


The defendant pleaded the 21. Fac. 1. c. 16. and that this action 
lies not by the ſaid ſtatute, being grounded upon a promiſe made 
aboye fix years ſince; whereupon the alainaf demurred. 


And after argument at the bar by RoLLs, for the plaintiff, and 
by or the defendant, it was adjudged, that the action 
was well brought within the time limited; for although the pro- 
miſe was made 18. Jac. 1. yet there was not nas cauſe of breach 
thereof, nor ground of action againſt the defendant until requeſt 
to make recompence; for until ſuch requeſt he did not know what to 
pay, nor was there any due, for the duty ariſeth upon the requeſt, 
and the non-payment after the requeſt is the cauſe of the action: 
as aſſump/it to pay ſuch a ſum if he marry A. S. or upon ſuch per- 
fan's return from Rome upon requeſt, there is not any thing duo, 
nor is there cauſe of action, until the marriage or return from Rome 
and the requeſt made; and although the promiſe was made ten years 
before, yet the cauſe of action is the non-payment upon requeſt 
after marriage or return from Rome, and not before; and it the 
action be brought within the time of the ſtatute atter the breach, 
it 1s well enough, Whereupon it was ad) adged for the plaintiff, 


Lewknor 


E 
+ 


— —— — 


— — —— — — — r => oo—__— 
* * * er 2 
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ca 15. Lewknor againſt Cruchley and his Wife. 
Eafter Ti erm, 4. Car. 1. 


Fo charge ano- ACTION for words ſpoken by the wife of Cruchley; far that 
— . ale the defendant ſaid of the plaintiff, © Joun LEWEKNOR“ (in. 
0 0h ions nende the plaintiff) * and Joyn SMITH” (immende one Jah 
able, although Smith), “Knowing that 7, . a goldſmith, did carry with him; 
the words im- great deal of plate, did lay wait to rob him, and ſet upon him 
port that no by the highway; but he raiſing the country, they did fly away, 
— * and LEWEKxNOR loſt his horſe, and they both were driven to ride 

away upon one horſe.” Upon not guilty pleaded, the verdidt 


$.C. Jones, 195. was found for the plaintiff. 


Roll. Ab. 50. : 
4 — * - Garnintr moved in arreſt of judgment, that an action lies not 
Yelv. 90. for theſe words, for it appears by his awn ſhewing that there was 
Poſt. 2. not any felony committed; and ſhe doth not charge him with fe- 
775 z lony, but with a miſdemeanor (a), as it were a riot, and is no 
Laich. 44 more than if the had charged him with committing a riot; and it 
Palm, 11. 1s but with an intent to do it; and therefore for theſe words an 
z- Com. Dig. action lies not. In the Caſe of Eatonv. Allen (b), for ſaying, © He is 
377* „ brabhlex and quarreller, for he gave his champion counſel to 
„make a deed of ift of his goods to kill me, and then to fly out 
* of the country, but God preſerved me,” it was adjudged that the 
action lies not, for he did not do any act, but it is matter of intent 

which cannot be known. r 
But ALL THE Cour delivered their opinions ſcriatim, that the 
action well lies; for although he chargeth him with an act which 
is not felony, yet he chargeth him not only with the intention but 

with a fact which is as near to felony as may be, and is ſuch an of- 
fence which is more than intent andy wind more than riot, and for 

which fine and impriſonment are du... 

Jouns, Juſtice, cited one Wicks's Caſe, where the defendant faid, 

« Nine'perſons ſet upon me to have rabbed me, and you,” mmends 

the plaintiff }/ichs, was one of tem,” and adjudged that the ac- 

tion well lay. Whereupon judgment was given for the plaintiff 

8 But now by 7, Geo. 1. c. 22. this offence is made felony, 
9 4. Co. 16. 8 — 1 af , . 


Carr 16. | Law again Harwood. 
| Michaclmgs Term, 3. Car. 1. Rell 336, 

In an dien for ERROR of a judgment in Vindſer, in an action on the eaſe for 
the flander of flander of title. The plaintiff declarcs, Whereas he was ſeiſed 
—_ _ in fee as copyholder of lands in D. within the juriſdiction of the 
1 un defendant's court, that the defendant ſaid, © he had not any title to 

„ A betas wg p head | 

89. k 3 / x ; 3 

— The defendant juſtiſies; and iſſue being taken thereupon, it was 
Ero. Jac. 398: found againſt the defendant, and damages aſſeſſed to ten ſhillings, 
. + Ol 1, and fixpence coſts ; and the court increaſed the coſts to three 
:. Roll. Rep, pounds, and judgment given accordingly. oo 

' Tuz FiksT Exxon aſſigned was, That the declaration Ws 


244. 
Yelr. , not good, becauſe he did not thew that by the occaſion of thok 
r. Sid. $5. 95. Palmer, 530. Raym. 61, 1. Com, Dig. 175 5+ Com. Dig. $34- Mw” 


6e 


# 


- 
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words he had any prejudice, as that he was N for the in⸗ 
heritance with any, or for a leaſe, or any other ſpecial prejudice. 


Tax SECOND ErxROR was, Becauſe damages being found but 
at ten ſhillings, he might not, by the 21. Fac. I. e, 10. have more 
coſts than damages. | 

ALL Tae Cour agreed as to the firſt error aſſigned, that the 
declaration was not good, and fo the judgment was erroneaus, 
becauſe the action is not maintainable without ſhewing ſpecial pre- 
judice, no more than for calling one “ whore ”” or “ baſtard” 
without chewing fpecial cauſe of temporal damages; as in Anne Da- 
vies's Caſe (a). And it is not like to words ſpoken which imply ſlan- 
der and temporal loſs, as “ thief,” and bankrupt,” or ſuch like ; 
but ſlandering of one's title doth not 1 in itſelf loſs, without 
ſhewing particularly the cauſe of loſs by reaſon of the ſpeaking 
the words, as that he could not fell or let the ſaid lands; but being 


general words they are not ſufficient. 


10 
Law 
f 


Haawoos,s 


1, Co. 17. 


To THE SECOND ERROR aſſigned, all except HyDE, who ſeemed An aQien for 
to doubt thereof; held, that tlie action is out of the ſtatute of flander of ue 


21. Fac. 1. C. 16. as yell for the time of limitation as for the —_ 
for that extends to actions for ſlanderous words which are intende 


is not within 
21. Jac. 1. Cc. 16. 
Which gives no 


to the perſons of men, and are common actions, and rather begin more cotts than 
of ſpleen than otherwiſe; but not to this action, which is rare, damages if 


and not brought without ſpecial damage. But for the firſt cauſe 
the judgment was reverſed. Kr 


under 40s, 
Poft, 163. 


1. Sid, 95. 


nes, 196. 1. Salk, 207. 4 Mod, 371. 3. Mod. 317. Stra. 643. 2. Com. Dig, 545. 5- Com. 


ig. 533+ R. 453. 1. Term Rep. 655. | 
(a) L Co. 16. See alſo James's Caſe, 4, Co. 17, and Oxford v. Croſs, 4. Co. 16. 


Hughs againſt Farrer. 


%. 


Cary 17. 


ACTION FOR WORDS, viz. + Thou art a witch, and didſt Werds impu- 
„ bewitch my mother's drink.” And being afterwards deſired ting witcheraſt 


to know, Why the called her witch? the anſwered, * If I called 
her witch, we will prove her a witch, and anſwer what we 
have done.“ 


akhough no 
; a e conſequential 
Upon not guilty pleaded, and verdict for the plain- damage be 


tiff, it was moved in arreſt of judgment, that for theſe words an been. 
action lies not, becauſe they are general words, and thew not any x — 232, 476. 


ſpecial hurt to the drink, ſo not within the ſtatute of 1. Fac. i. 
c. 12. (b) if there he no hurt to the perſons or goods. — But. ALL 


1. Jones, 19. 


THE JUSTICES, except WHITLOCK, conceived that the action well — Roll Abr. 43. 


tics; and it was adjudged for the plaint 
(+) Repeaked by 9. Geo, 2. ©. 5. 


Lady Cavendiſh egainſt Middleton. 
Trinity Term, 4. Car. 1. Roll 243. 


ACTION UPON THE CASE, Whereas the faid lady, by An a0i0n of 
Ralph Buck, her ſervant, having bought of the defendant h- w 
lie for money 
paid by miſtake, 
which the de- 


twelve beaſts for fourſcore pounds, paying for them twenty pounds 
in hand, and was to pay Ry on $ reſidue at the end of the 
lendant x quo & bono ought to refund, Jones, 169. 1. Roll Abr. 106. 1. Show. 68. 
8. Vezey, 198. Moſes v. M*F.rlan, 2. Burr. 19954 4+ hurt. 1113. Doug). 656. 


3%, 2. Term Rep. 370, 


1. Com. Dig, * 


176. - 


Carr 18. 


3. Mod. 26r, 


1. Term Rep. 


* 
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Layy Cavix- month, which twenty pounds the ſaid 1 Buck immediately 
— paid, and the ſixty pounds reſidue he paid for the plaintiff to the 
nt ron. defendant at the end of the month, and after died; that the de. 
fendant, after the ſaid Buck's death, demanded of the plaintif 
again the ſaid fixty pounds, affirming it was not paid unto him: 
whereupon the plaintiff, fidem adhibens to his aſſertion, paid unto 
him the ſaid ſixty pounds, ubi reverd he had received it before; 

and upon this deceit the action was brought. | 5 


SERJEANT CREW moved in arreſt of judgment (aſter verdid 
upon not guilty pleaded, and found for the plaintiff), that this ac. 
tion lies not, but ſhe ought to have brought an action of accour, 
3s for money unduly received. bo eb det nd 

22 503- , But ALL THE CouRT' conceived, that the action well lies, al- 
Ez. 644 though the plaintiff might have brought an action of account (a), 
Whereupon it was adjudged for the plaintiff, Þ} | | 


| Viſcqunt Say and Seal azainft Stephens. 
Ante, Page 1*6,* 


A wrrit of error V1STOUN T SAY AND SEAL having had judgment to te- 
does not lie on cover, a writ of error was brought to remove the record into 


3 * the exchequer chamber, upon the 27. £/:z. c. 5. which gives a writ 
ſear. mag, Of error upon a judgment given in actions upon the caſe, debt, 
Poſt. 263, 286. detinue, covenant, account, ejectment, or treſpaſs, firit com- 
$35 


menced there where the king's majeſty ſhall not be a party. 
Jenes. 195. 423. Jt was moved,- that the writ of error is not allowable, becauſe 
8 it is given in ſeven ſeveral actions thiere enumerated, and is not 
1. Vent. 49. allowable in any other action, as in replevin, ſcire facias, &c:: 
Ley, 82. and although it be here termed an action upon the caſe, yet it is 
Raym. 275- more than an action upon the caſe, for it is in a far higher degre, 


gy 4 and founded upon the 2. Rich. 2, c. 5. and is for the king and 


party. V1 177 5 N 

And of that opinion were HDE, Chief Fuftice, Jones, and 

Ses the Cafe of WHITLOCK, that this action is out of the ſtatute; for the ſtatute 
Lloyd v. Skutt, is to be intended in actions upon the cafe, and not in other ac- 
Doug). 351. tions, nor to this action, which is 8CANDALUM MAONATUN, 
and grounded eſpecially upon = ſtatute, and the 27. El. 

c. 5.* being to alter the courſe of the common law, ought not to 

be extended to other actions than what are mentioned in the ſta- 

tute : and it Was ſaid, that after the ſaid ſtatute no writ of error 

hath been brought upon ſuch actions; and it is intendable, that 

if a writ of error might have been brought, it would have been 

| ractiſed before theſe times, But the other objection, that it was 
1. Co. $7. b. — by the king any the party was not much regarded, for ſo 
coli ed. ic. are actions upon the caſe for the king and the party, and debt for 
: not ſetting out tithes; yet it is a common courſe upon thoſe . 
tions to haye writs of error in the exchequer chamber : and it vs 

ſaid, that if the lords in parliament had intended that this ſhould 

be examined hy a writ of error any where but only in parliament, 

they peradventure would not have agreed unto it. | 

But I douhted thereof, and delivered not any opinion ; for } 


conceived it more proper to have it diſputed in the exchegue! 
. 5 i ; d 4s es 8 chambrr 
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chamber when the writ of error ſhall be returned, as it hath been Poſt. 300. 
in other caſes where a writ of error hath been brought upon a 
fire facias, and been, adjudged there that it lies not, than for us 


to diſpute it, being a matter of our own judging (a). (Gun 
| 954. Tod. 286. 
Long cgainſt Nethercote. Cazt 20. 


Trinity Term, 4. Car. 1. Roll 43. 


j AROR of a judgment in Sudbyry, in debt upon a leaſe for If debt by the 


years by the aſſignee of a reverſion. aſſignee of a 
Tus FiRsT ERROR aſſigned was, For that the court is held by — — 


virtue of letters patents of Yuen Mary, and the proceſs is awarded deed, and 
ſecundum conſuctudinem curiæ, which cannot be by cuſtom where lay the veaue 
the court is erected within time of memory. * 2 "= * 
Tux StconD ERRoR aſſigned was, Becauſe the action of debt inferior coure 
is brought ſuppoſing a demiſe in Sudbury of lands in D. in the erefted within 
county of Eſſex, whereas it ought to be brought in Ex, being — award 
brought upon the privity of eſtate, and not upon the contract, —2 
the plaintiff being aſſignee of the reverſion ; for where the action ce, it v 
is brought by the leſſor upon the privity of contract, it was faid, be bad on de- 
the action might be brought where the demiſe was made, although mutter. > 
the land be in another county, and is well enough; but where the . 154. 138, 
action is brought by one as affignee of a reverſion, it ought to be , Sund. 239, 
brought in the county where the land lies, and not where the de- — * 
miſe was made. id; | 2G My 
Txt Trird ERrRoR aſſigned was, Becauſe he claims by grant 
of a reverſion, and doth not ſhew that it was by deed, and with- 
out a deed or fine a reverſion cannot pals. 


And, for THE FIRST and THE TIR Errors principally, the 
jud * (not being upon verdict, but upon demurrer) was re- 
verſed. 


Darroſe againff Newbott, Cat 21 


ERROR of x judgment in Bridgewater. The error aſſigned was, On demurrer to 
For that in an action on the caſe on aſſump/it, the parties being evidence the 
at iſſue, a demurrer was joined upon the evidence, and thereupon 228 affeſs 
the — diſcharged ; and afterwards judgment was given for the , they — 
plaintiff, and a writ of enquiry of damages awarded, and damages aſcertained on a 
found, and judgment thereupon ; where the jurors who came to wit of enquiry, 
find the iſſue, although by the demurrer they were diſcharged of dme, 32- 
the iſſue; yet ought to have aſſeſſed damages conditionally it judg- . 53. 
ment ſhould be given for the plaintiff. _ And in proof thereof was 3 2 
cited Scholaftica's Caſe, Plowd. 408. the Old ja ep = Bagh. off 98 
in Nemurrer 12. & 13. et ibidem 237. For ger de Faux Faits, 11. 1. Lev, $9. 


And it was ſaid by THE Covkr, If theſe precedents be good 1 


law; then it may be enquired of by the ſame jury conditionally ; Salk. 234. 
but it may be as well enquired of by a writ of enquiry of damages, Bull. N. P. 33. 
when the demurrer is determined ; and the moſt uſual courſe is, Carth. 362. 
when there is a demurrer upon cvidence, to diſcharge the jury Com. Bie 137. 
ys more enquiry, Fide Old Beot of Entries, fol. $ 51. Treſpaſs Doug. — 
s 4 £ i. » 134. 218. 222, 
22% 223. 
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Cam zz = Sir Humphry Tufton and Sir John Aſhley's Cafe. 
If in ingroffing UO WARRANTO againſt the corporation of Maid/one, for 


the entry of claiming divers liberties in the village and pariſh of Maid 
— (in which pariſh one houſe called TE More, wherein r We 


upon @ diſ- 92 inhabited, and a great houſe called THE ARcRTs HO 
elaimer the date PALACE, which was conveyed to Sir 7ohn A/hley, were ſituated) ; 
of Es and a judgment was entered by diſclaimer, with conſent of the 
2 _— OP parties, 0 virtue uel retxtu literarum patentium gerent. date any 
of bog <1 * decimo ſeptimo Jacobi regis.” But becaufe theſe words. geen, 
it may be $* date anus decime ſeptimo Facobi, were in the margent, and by reaſon 
amended wh of a ſtroke made crols the ſaid words the clerk had omitted them 
* jn the ingroffing the judgment (which was entered upon record 
Fence acts. ** anno ſecundo oli regis”), it was now moved this Term, that 
the intention thoſe words might be interlined, and the record amended. 


+ wag But it was much oppoſed by HEKxDEN, Serjeant, and Ma. Noy, 
of counſel for Sir Humphry Tuſton and Sir Fohu A/hbley, whom the 
2 cauſe concerned ; for they ſaid, that albeit it is true that they were 
3. Mod. 5. 167, omitted by the negligence of the clerk, and the Paper-book wa 
3. Mod. 38. fair, without interlincation or eroſſing, yet it cannot be amended 
Nera. 343. being in another Term, much more in another year, eſpecially in 
'Ld.Raym. 1518. tlie king's caſe; and that none of the ſtatutes of amendments cx- 
2 Oo. Dim. tend to cafes of quo warrants, or ſuits where the king is party ; and 
— that the amendment will alter the record in ſubſtance; tor where 
7, Bac. Abt. 96. their ſuit was to be freed from thoſe liberties by mon/frans of any 
Cowp. %% charters, now by this amendment they, will be freed only from li- 
625. _ berties claimed by the charter of dne ſeptimo Jacoli, wherea 
75. there were other charters pretended, viz. in anno ſecundo Elizabethg, 
2. Term Rep. from which they defired to be freed. 
w Byt upon great examination of this omiſſion, and upon certi- 
.T . . . 
33 ficate of ThE ATTORNEY GENERAL, that theſe words omitted, 
VviIz. * gerent. date anno decimo ſeptimo Jacobi, were inſerted 
him with his hand, and written in the margent of the Paper- bot 
in the ſide of the book, and that it was intended by the parties 
that this diſclaimer ſhould not extend further than to liberties 
granted hy the charter of decime /eptime Facobi, and not to libertic 
. granted by former charters, and that the ftroke which was made 
croſs the ſaid lines was uncertain whether voluntarily done or 
when done, and upon examination of divers witneſſes that ſuch 
was the ment, it was held by ALL Txs Covurr to be amend- 
able, by the courſe of the common law, as well in another Term 
as in the Term when jt was entered, and as well in the king's cal 
as of a common perſon; and being merely a miſpriſion of the 
elerk, by the miſguiding of the Paper-book, by the examination 
of all the cireumſtances, it is no more than when a ſpecial verdi 
js miſ-entered, which is reftified by the notes of the clerk of thc 
aſſiſe. Whereupon it was awarded to be amended, and was amended 


agcordingly. 


— — — — — — — 
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Kendal againſt Fox, Cara 23. 
Thity Term, z. Car. 1. Roll 748. 


EF,, Upon a ſpecial verdict the caſe was, That Heſband uad 
Nicholas Kendal and Lowda his wife being jointly ſeiſed by wife being w- 
purchaſe during the coverture for their lives, remainder to Walter — = 
their eldeſt ſon in tail, remainder to William theit ſon in tail, re- © che cen ow 
mainder to the right heir of Nicholas; afterward Nicholas by deed, intail,remainord 
with letter of attorney, enfroffs the ſaid William and his wife, and 10 his younge 
the heirs of the body of William, remainder to the right heirs of — 
the ſaid Nicholas, with warranty againſt all perſons ; and after levies , jeorment w 
a fine to two ſtrangers of the ſame land to them and their heirs, mi for lite; 
with warranty againſt all perſons; and they render it to him for a remainder to bis 
week, remainder to the ſaid Miilliam and his wife, and to the heirs Jaungeft fon in 
of the body of Wlliam, remainder to the right heirs of Nicholas. — 
Afterward Nicholas dies; Lowda the wife enters, and dies; Halter ſcend to his 
the eldeſt ſon enters; William and his wife enters, and lets to the eldeſt fon, the - 
plaintiff. — 5 _— 
The firſt queſtion was, Whether this warranty made by Nicholas e. - ſhall not 
upon the feoffment, being a collateral warranty, and deſcending remit the eden 


upon Malter the eldeſt ſon, be totally avoided by the entry of den tobi eſtate 


Lauda ? tail, for de is 
| | bound by the 
And, Whether the remitter of the wife be alſo rtmitter to M aller, watranty. 
and the warranty diſcharged ? S. C. Jones, 199. 


And ir WAs HELD, that it was not; for the watranty being nl * 


deſcended, and attached before the entry of the ene, although ſhe 


be free and not bound by the warranty, yet he in remainder being Co. Lit, 227.4, 
bound, that eſtops the remitter. Yide 44. Af. 35. 44- an? 30. 399. 


And upon the firſt argument by MANN ARD, for the plaintiff, and 10, o . o. 
CALTHROP, for the defendant, it was adjudged for the plaintiff (a). 

(a) A writ of error was brought in the Michaelmas Term, 5. Car, 1. and the 
exchequer chamber on this judgment in judgment affirmed. 2. Roll. Abr. 741. 


Anonymous. | Cazr 14. 


FRROR of a judgment in a quare impedit for the church of Leck- Coſts allowed 
bam ſted: and therein the judgment being for the plaintiff, and n N 
the value of the church found to be fourſcore pounds pey amm, a = — 
writ of error was brought of the judgment before the exigi facias, fre the — 
and after the record removed ; and the judgment being affirmed, and fat an der 
having depended a year and more, it was moved, that according #ewecord re- 
to the 3. Hen. 7. c. 10. which appoints damages and coſts to be _ 
allowed where writs of error are brought pro delatione executionis (b). por FRI 
True Cover here awarded, that the defendant inthe writ of error S 
ſhould have damages for a year (during which time the writ of — 
error was ** according to the value of the church found \. Vent. 166. 
by the verdict, which was Sol. per annum; and they awarded him 4. Mod. 245. 


eighty pounds beſides coſts, according to the precedent in 6. £4. 6. — — 
ö s Law 


ill | | Coſts, 200 
Strange, 1072, contra, Sed vide Strange, 931. 1624. ac. Dovgl. 7 52. in netis, 


(5) See 13. Car, 2. c. 2. ard 8. & g. Will. 3.6. 11. 


Royſon's 
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ren: mitted himſelf to the grate of the Court, and confeſſed that he 
| lo court, may fidy-man, whereas he now confeſſed in court that he wis not: for 
be 


| mediately to the and to ſtand upon the pillory, with a paper mentioning his cauſe; 


| Salk, 178. 373+ The plaintiff thereupon demurred. 
Carth. 2146. 


Car 25. | Roylon's Caſe. 
Perſons who OYSON, becauſe he offered himſelf to be bail in an action he. 
forſwear them- fore Ius rie WHITLOCK (and upon his oath affirming him- 
— ſelf to be a ſubſidy- man, and to be aſſeſſed four pounds goods in 


© Judge, are li- the ſubſidy- book - being farthet examined what he paid, and other 

to the pu- queſtions, and confeſſing that he was not any ſubſidy- man), way 
nimeat of by him committed, and the next day brought by the marſhal into 
wilful and cor- the king's bench; and being examined of this miſdemeanor, ſub. 
Sade confeties had been bail in other actions, and had fworn that he was a ſub- 


ſentenced im- this cauſe he was preſently adjudged to be contmitted to priſon, 


pillory, . iz. FOR FALSE BAIL,” and to be brought ts the court of king's 

bench, common pleas, and exchequer. And this upon his confeſ- 
Oro. Jace 296. | 3 — . 
Salk. $4. ſion was recorded in court, without other proceedings againſt 
Strange, 183. him. 8 ; 


384. 56 NN 3 | ES 
oy Led 4. N. Com. 284. 1. Com: Dig 480. Tide's Practice, 140, 141. 1. Hawk, P. C. 322, 


| Cart 26. Green againſt Guy. 


If ftatute p- INFORMATION for the king and himſelf before the juſtices 
pomanoffence ® of aſſiſe in the county of Eſſex, upon the 21. Hen. 8. c. 13. fos 
— wage non-refidency for eleyen months upon his church of Little Thu 


king's courts of 70ck, in the county of Eſſex. 


it can 
only be tried in The defendant pleaded the ſtatute of 21. Hen. 8. c. 15. that one 
Weſiminſter- who hath two bericfices. ſhall be reſident upon the one, and that he 
_ was lawfully preſented, inſtituted, and inducted, as well to the vi- 
IO carage of Edgeware, in the county of Middleſes, as to the rectory cf 
| caps Little Thurrock, and that he was all the time in the information 
— 538. mentioned refiderit upon his ſaid vicarage of Edgeware. 

Cro, Elia. 737. 


2. Bl. Rep, 906. Hexpx, Serjeant, alledged the cauſe of demurrer to be, For that 
1. Com. Dig. he did not ſhew a diſpenſation, as in Boyten's Caſe, cited 4. Co. 119. 
22”. 
2 But to that point no reſolution was given: for in regard this in- 
2 . formation was brought before the ja fices of aſſiſe and oyer et t- 
28. miner, and the ſtatute doth not give it but only in the king's courts, 
2. Hale, 29. where there may be eſſoign, gager de ley, or protection; therefore 
3. Term Rep. notwithſtanding the ſtatute of al or 1. c. 4. which appoints that 
30. 44% informations taken by inqueſts before juſtices of aſſiſe or of g # 
| terminer ſhall be determinable there, IT WAS RESOLVED, upon 
conference with the other Juſtices, that this information heth not 
before them. And judgment was given for the defendant. Yu 


Co. 19, Gregory's Caſe, and 6. & 7. Eliz, Dyer, 236. 


Hilary 


„ e K 


IOW ww 


: "IP a 
Hilary Term, | * 
4. Car. 1. In the King's Bench. 
Si Nicholas Hyde, Kut. Chief Juſtice. 
Sir William Jones, Kut. | 
Sir James Whitlock, Kut. Juſtices. 
Sir George Croke, Kt. . 
Sir Robert Heath, Knt. Attorney General. 
Sir Richard Sheldon, Knt. Solicitor General, 
. — — — 5 | . 
Sir William Withipole's Caſe. | Carr x, 
Ante, fol. 134. : 
T's firſt day of this Term William Withipole was arraigned A prifoner ar- 
upon an indictment of murder found in this vacation in raigned for mur- 
Suffolk before commiſſioners of oyer et terminer, and certi- — oe 
fied hither by certiorari; and upon his arraignment he defired to . bim unite 
have counſel to plead for him ore tenus, pretending he had matter ſhew ſome - 
in law to plead. —But THE CourT denied it, unleſs he would ception in law, 
ſhew to them ſome exception in law, for which they ſhould ſee _ then he may 
cauſe to appoint him counſel ; and then Mx. Hor BoRx ſhould be or — 


aſſigned for him: and THe CovkrT faid, any other might be, ment. 


though not aſſigned. . Pioſt. 1786. 
| R. 9. 10, 2. Hawk. P. C. ch. 39. 2 


Afterwards the ſaid M. HoLsoxx, being afſigned his counſel, Aung ar- 
moved, that he ought not to be arraigned upon this indictment, raigs on an in» 
becauſe he had been autrefois arraign upon an inquiſition of mur- Zino hat 
der found before the coroner, and had pleaded thereto, &c. and ſo mn n , 
concluded his plea by pleading not guilty to the felony.— But it At for the 
was held by ALL THE — that this was no cauſe of plea ; for ſame offence; 
where he is not convicted or acquitted, he may be arraigned upon a for the Court 
new indictment. But to avoid that doubt, that he ſhould not be 1 ow ny 
queſtioned upon both, it was ruled, that the firſt ſhould be quaſhed "RM x 


* . C 3 
as inſufficient. Fedder, — ; 


3. Burr, 1468. 1. Hawk, P,C. ch 34. . 1. 1. Bl. Rep. 461. 2. Hawk. P. C. 523.534. Dougl. 240. 


Then it was moved by Hol BORN, that one of thoſe indictors N. If outlawry 
was outlawed in treſpaſa. But becauſe he had not the record ready, * — — isany 
and the Court conceiving it to be alledged by him in delay of juſ- n 3 
tice only, therefore THE Cour ordered him to anſwer; and he 2 58. 


pleading not guilty, they commanded to have a ſufficient jury to Ante, 134. 


try him, returnable Ofab:s Purificationis. | + 2. Hale, 1 55%, 
| FER | 1 2. Hawk. P. C. C. 25. ſ. 16. C. 39. 12 4 
Forger againſt Sales. | barn 2, 


DEBT upon an obligation againſt the defendant for an hundred . If in debt 
pounds, as ſon and heir of H/Uliam Sales; and declares, IJ hat —— — 
Wiliam Sales, by his obligation here ſhewn, had obliged himſelf in — 3 
two hundred pounds, &c. and omitted theſe words which were in the declaration 
the obligation, © Fe ad eand:m ſoelutionem faciendum obligo me et hæ- can be amended 


redes meos.” The defendant pleaded riens per deſcent ; and it was — 2. _ 


found againſt him. = h « 4 eier Sa. 
miſtake of the clerk who drew it, 3. Bec. Ab. 693. and the caſes there oited, - Salk. 30. Lo. Ray. 193, 
134. 668. 1. Cromp. Prac. 108. Stra. 954+ 1197. 1. Burr, 321. 1. Wilf, 33. Dougl. 361. 
1. Term Rep, 783. 3. Term Rep. 349. 657. 749» 1 

d 


ble ˙ . 6. <q = Us 


| Hilary Term, 4. Car: t. in B. R. 
He now moved in arreſt of judgment, that theſe words beine 
omitted, it dotli not appear the heir was bound, 


But it was prayed on the other part, that it might be amended, 
becauſe it was the mere default of the clerk, who having the obli- 
gation before him omitted thoſe words ; and the clerk, being ex- 
amined, confeſſed, that he had the obligation and inſtructions to 
draw it againſt the defendant as heir, and that it was a mere miſpri- 
hon of himſelf. > 


| Jones, 7uflice, conceived it not ametidable, becauſe it is the ſub. 
ſtance of the declaration; as where one declares in the debet et de. 
tinet; where it ought to be in the detinet only, as 22: Edw. 4. 21. it 
is not amendable;—But MYsELF and WHrTLock cohceived it to be 
amendable, it being merely the default of the clerk; when he had 
the obligation before him: and the action is brought againſt him 
as heir; and fo he is termed in the obligation itſelf, and it is merely 
the omiſſion of the clerk ; which is well amendable. — And Hypx, 
Chief Tuftice, inclitied to this opinion: but to avoid further queſ- 
tion, it was appointed to be amended by conſent, and that the de- 

ſendant ſhould plead de now M 
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da 3. Audley againſt Halley. 
| Hilary Term, 3. Car. 1. Roll 943; 


Coods taken "JF ROVER of goods on the 25th Nov. 3. Car. 1. Upon not 
Ws guilty, a ſpecial verdict was found, I hat one Jah Hill and 
ow ayes © Alice Squire were poſſeſſed of thoſe goods, and uſed the trade of 
bankrupt ies, merchandize; being ſo poſſeſſed, were bound to the defen- 
cannot be fold ** dant, 21. Jac. 1. in a te, acknowledged according to the 
by the commif- © 22, Hen. $. c. 6. for a true and juſt debt; and that being torteited, 
— „he ſued AN EXTENT upon that ſtatute, 3zoth Ofober, 3. Car. 1. 
livered to the directed to the ſheriffs of London; and that they, by virtue of that 
ereditor by the ** EXTENT, on 3iſt October, 3. Car. 1. extended thoſe goods (the 
Sheriff upon a «© writ being returnable in Craſtino Animarum), and returned the 
liberate until. 4 writ and inquiſition into the chancery: that on the 3d November, 

| — 3 " 6 3. Car. 1. the ſaid John Hili and Alice Squire became bankrupts, 
commithon. dein indebted to the plaintiff, and to divers others for true aud 
Poſt. 266. 276, juſt debts : that upon the 6th November, 3. Car. 1. the defendant 
277. « ſucd a LIBER ATE upon that extent, and thoſe the ſame 
3. c. Jenes,202. ©* day were delivered by the ſheriffs according to the appraiſement 
». A. L pl. 14. in the extent: that afterward, viz. upon the 8th November, the 
3-Roll-Ad.893. « plaintiff and others ſued out the commiſſion of bankrupts againſt 

74. ©* the faid Hill and Squire, and the commiſſioners, by virtue o their 

181. « commiſhon, ſold thoſe goods to the plaintiff upon the 23d of 

8. Co. 171.2. „November, 3. Car. 1. ; and that the defendants afterward, viz. the 

3. Leon. 144. 25th November the ſame year, converted them, &c. Et / ſuper 
Show. 430. tam, Ec. And it was argued feveral days at the bar. | 


1202. : 

979 The ſole queſtion was, Whether John Hill and Alice Squire be- 

_ — 27 coming ——— after the extent, 11 before the liberate, tlie ſale of 
the commiſſioners to the plaintiff, after the goods delivered upon 
the /iberate, be goodꝰ ! 

— 108. 3, Com. Dig. 308. 2, Eſpin' Dig. 330. Dougl. 393. 2. Term Rep. 133. Arndt 

nee Bank, Laws, 24 ct. f. 404+ 496, Not 
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Hilary Term, 4. Car. 1. In B. R. 


Nov and FARRER, for the plaintiff, argued, that this ſale is good; 
for notwithſtanding this extent, the property of the goods remain 
in the conuſors, and by the extent are only ſeized into the king's 
hands, but that ſhall not diveſt any property from the conuſors ; 
for they are but as it were in protection of the King; and then, 
when the conuſors become bankrupts before the /berate, thoſe 
goods arc in the power of the commiſſioners to ſell and diſtribute 
amongſt the creditors. And they relied eſpecially upon the cafe in 
Dyer, 67. where oods being extended, yet were ſubjeR to be ſeized 
for the king's ache: and they alſo relied upon the 13. Eliz. e. 7. 
and chiefly upon the 21. Fac. 1. c. 15. whereby it is proved, that 
the commiſſioners may ſell goods or lands, notwithſtanding judg- 
ments, ſtatutes, executions, or extents, not ſerved or executed ; and 
that they ſaid was not done until the liberate, otherwiſe there would 
de a miſchief; for then there may be an extent, and no liberate be 
ſued after upon it, as the book of 31. Hen. 6. Brooke *Statute,” 41. 


But ALL THE CouRT reſolved, and ſeverally delivered their opi- 
nions, that thoſe goods, extended before they became bankrupts, 
and delivered by the /iberate after they became bankrupts, could 
not be ſold by the commiſſioners, becauſe they being extended, are 
quaſi in cu adi legis, ſo as the conuſors have not any power to give, 
ſell, or diſpoſe of them; and although by the extent the conuſee 
hath no abſolute intereſt nor property in them until the delivery 
by the liberate, and at the return of the writ may refuſe them for 
being over - xalued, yet that is for advantage of the conuſee; for 
the extent is, capias in manus noſtras ut eas liberari facias,” and 
they are as goods gaged or diſtrained ; which cannot be forfeited 
by outlawry, or taken in execution from the party who hath them 
in gage, or by way of diſtreſs, without payment of the money. 
Vide 30. Hen. 6. fo. 10. 22. Edw. 4. fo. 11. 34. Hen. 8. Brooke 
' Pledges,” 28. & 13. Rich. 2. Brooke *©* Pledges ;*' for the goods 
ue bound by the te/te of the writ of extent or execution ſued, as 


ound by the execution ſuing, but the land is bound by the judg- 
nent; and by the extent they are to be taken by the conuſee, and 
t is good againſt the conuſor : and the caſe here is ſtronger, for 
lat the extent is returned before they became bankrupts, and the 
delivery by the liberate was before the commiſſion of bankrupts 
as ſued out: and it is not like unto the caſe of 13. Edw. 4. 
Yer, 67.; for there, although the goods were — yet they 
were not delivered to the conuſee. and the writ was not returned; 


ing hath his prerogative by the common law: and yet it is ſaid 
ere, that others were of a contrary opinion. Alfo, when the 
'rit of liberate is ſued, it hath relation to the writ of extent, and 
ey be quaſi but one extent; and the goods are ſo bound by the 
tent and appraiſement, that the conuſor hath not any more pro- 
ty in them, but ſecundum quid, and not fimpliciter; that is, it the 
onuſee refuſe to accept them: for it is a conditional writ to deli- 
er them to the conuſee, if he will accept them ; and when he ac- 
Pts them, they are bound ab initio.— And Joxxs cited a caſe, in 


See 29. Car. 2. c. 3. 


Ro. CAR, * the 


p. Hen. 4. fo. 14. 4. Hen. 6. fo. 58. & 8. Co. 171. The goods are Cro. Jac. 43. 


ad the writ of privilege was for debt due to the king, wherein the Hob. 339- 


Aver 


4 
Hartz TY. 


R. 344+ 


Cro. Eliz. 47- 


Judg. Ref. 124. 
Poſt. 177. 


Plow. 62. b, 


— 


180 Hilary Term, 4. Car. 1. In B. R. 


Aver the Common pleas, Brumbſted v. Bathurſt, where an under-ſherif 
egainſf took an obligation for his fees, for an extent ſerving before the 
HAL3EY« | Jjberate; and it was held not allowable, but he ought to have ſtayed 


= 3” - = Aw a4» aq, 5 

y = 9 2 ee 
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l Poſt. 282. until the /tberate. And whereas it was objected, that the writ i; 
$f Winch. 20. 50. not ſerved nor executed until delivery of the goods upon the „e. L 
1 3 Latch. 20. 52+ fate, and therefore the commiſſioners had power of them, they all his 
4 Hutt. 52. ue” - - : 
4:3 conceiyed, that the ſtatute heing with an exception, where exe- fou 
. e cution-or extent is ſerved or executed,” that this is to be ac. i 
4 : 8 counted the executing of an extent, when the goods he appraiſed the 
1 and the writ returned; but ſo long as they remain in the hands of the 
. the conuſors, they may be ſold; but when they are delivered by Jul 
» 1 bf the lioerate, the com —— have no power to meddle with them. up 
1 And it was faid, that the 21. Zac. 1. c. 15. provides, that goods at- ſpec 
by 4 tached by foreign attachment in Londen ſhall be fold by commiſ- but 
' | ſioners; which proves, that after the 13. Ex. c. 7. until the dan 
37 21. Fac. 1. c. 15. the commiſſioners had no power to meddle with fror 
#5 goods taken upon a foreign attachment, yet they are but as a pledge to h 
'S to draw the party to anſwer ; and if he appear, the foreign attach- for 


ment is diſcharged. Wherefore this extent being returned ſerved, 
the goods are not ſubject to other executions, nor to the power of 
the commiſſioners. And it was therefore adjudged for the de. 


fendant. 


cus 4. Bach 457 Gilbert. 


A villand a pa- ENO upon a judgment in the common pleas in an ejectment 
riſk ſhall be in- The error aſſigned, For that June Herlakenden apud D. ce. 
men pr roy miſed an houſe and forty acres of land in D. per nomina omniunt me/- 

| trary beſhewn. /#agiorum, terrarum, et tenementorum ſuorum in v AROCHIA DE wy 
"a R alibi in comitat. Canc. Upon not guilty pleaded, the plaintiff ur- 
6Os. 8 bo 4 miſed, that the ſaid pf D. is in Rumzey, within one of the 
x1. Co. 25. b. Cinque Ports, abi breve domini regis nan currit ; and that Alling ton is the 
Cro. Jac. 120. next village adjoining thereto in the county of Kent ; and praveca 

263. dienire facias upon it: and thereupon a venire facias was awarded dt 


— . 7, Vicineto de Allington ; and by them it was found for the plaintiff, 


* 


And it was now aſſigned for error, That this venire facias was mil- 
awarded, and a miſ-trial not aided by the ſtatute; for the ſurmiſe 
ought to have been, that D. is within the Cinque Parti, and not that 
the pariſh of D. is within the Cinque Ports, for D. may be a village 
of itlelf, and the per nomina omnium terrarum, &c. in parochid de U. 
may be the ſame place. 


But Tre CourT held, that the vill and the pariſh are intenled il 
one, unleſs the contrary be ſnewn, and that it is no error. Where 
foxe rule was given that the judgment ſhould be affirmed. 
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Hilary Term, 4. Car. 1. In B. R. | 151 


Jenks's Caſe. cf 5. 


DET upon an obligation againſt the defendant as brother and In debt againſt 
heir to J. S. The defendant pleaded riens per diſcent (a) from 2 *Heteral har, 
his ſaid brother; and iſſue bein thereupon, a ſpecial verdict was ay 3 
found, that the obligor was ſeiſed in fee of ſuch lands, and had auy — in 
iſſue, and died ſeiſed, and the iſſue died without iſſue, whereupon the declaration, 
the lands deſcended to the defendant, as heir to the ſon of his bro- Cro, Eliz. 24 
ther, * ſuper tetam, Cc. — And, after argument, iT was Ab- Dyer, 366. 368. 
JuDGeD for the defendant. For although he is chargeable as heir - Lutw. 503. 
upon this bond, yet he is but a collateral heir; and it ought to be _ "we 
ſpecially declared, and the iſſue ought to be joined accordingly : ro, Jac. — 
but upon this iſſue it is found againſt the plaintiff; for the deten- Pop. 3 55+ 
dant has nothing as immediate heir to his brother, but by deſcent 1. Vern. 400. 
from the ſon of his brother ; and if he would charge him, he ought 2. Ch, Caf. 175. 
to have made a ſpecial declaration. Wherefore it was adjudged 
for the defendant. 


point. 
2. Bl. RD. 1099. 
Bull. N. P. 176. 300. 


(«) See 29, Car. 2, c. 3. and 3.4 4. Will. & Mary, c. 14. Poſt. 296. 
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Faſter Term 185 
5. Car. 1. In the King's Bench. 


$ir Nicholas Hyde, Knt. Chief Juſtice. 
Sir William Jones, Kut. 


Sir James Whitlock, Knut. Juſticesi 
Sir George Croke, Kut. 


Sir Robert Heath, Kut. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General. pe) 
— — — 


James Hyott againff Hoxton and Broughton. Gaz 1. 
RROR in the king's bench, upon à judgment in audits 1, . 1 
quer ela in the common pleas by Hoxton and Broughton, ſur- rale, it ie plain 
miſing. Wu RR EAS they were bound in a ſtatute, acknow- tiff alledge that 
ledged before the mayor of Hereford to Hyort, and he ſued execu- we, was 
tion upon that ſtatute, and thereupon the ſaid Hoxton was taken, — 
and let at large by the ſheriff of * with the aſſent of the ſaid afterwards the 
Hynt, whereby they were to be diſcharged of any other execution conuſee * the 
againſt them; that notwithſtanding the ſaid Hyatt, to vex the faid ** lands of the 
Hoxton and Broughton minus juſt, by virtue of an inquiſition found „ —— (ue 
before the ſheriff of Salop and the ſheriff of Hereford, ſuch a day « — 
and year, the lands and goods mentioned in the inquiſition eidem * ravit,” where 
Facobo deliveravit, where it ought to have been by the two ſheriffs it ought to have 
deliterari procurevit ; otherwile it is inſenſible that the plaintiff — by the 
ſhould deliver to bimſelf. | - — 
And this was aſſigned for error, That the declaration was inſuffi- 5 
cient, it not appearing that the ſaid goods and lands ſo extended ;, — — 
were delivered by any ſheriff but by the party himſelf; and ſo much thews a ſuff- 
the rather, becauſe the judgment being, that they ſhall be reſtored cient gravames, 


to what they loſt, it doth not appear what they loſt, nor what waz 20d the defeR 


delivered in execution. , is only in matter 
"Pe . a : ; alledged in 28 
But ALL THE Cour conceived it to be no error; for the writ gravation of da- 


is good enough, which ſhews ſufficient cauſe of diſcharge: and bes. 
comprehending that he is minus ju/?t grieved, by delivery of their —_ 3 
lands in extent, it is ſufficient without other declaration; and ID 
when the declaration is good in point of the cauſe of diſcharge, — tag | 
althoug% the matter be I ii poirit of aggravation of damages, yet Cro. Eliz 809. 
the writ being good, and the iſſue taken upon the cauſe of diſ- 3. Bulſt. 308. 
charge, and found for him, the judgment is good; for the default 19" 9 
in the declaration is not material: and as to the objection, that 3 
ing uncertain, it cannot be referred to enquire what was loſt or 296. 8 
taken in execution; THAT may very well be ſupplied by the writ of 
enquiry of what damages, &c. : and ſo this writ ee found, he 


may be reſtored. Wheteupon the judgment was affirmed. Cs. 
BK. Ent, 234. ; 
L 3 Beare 
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| A grant of an 


154 | | Eaſter Term, 5. Car. 1. In B. R. 


Ca 24 Beare againſt Woodley. 


VOWRY. Upon demurrer the caſe was, 4 S. grants a rent of 
annuity in ſe- fourteen pounds per annum out of ſuch land, HABEN Don 
Karting al « ſeven pounds per annum for thirty-eight years, if J. D. live ſo 
— dif. long, payable at Michae/mas and the Annunciation ; and HABEx- 
ferent times, ate DUM the other ſeven pounds per annum, to begin after the death 
ſeveral rents, (Of Moodley, for thirty-eight years, payable at the ſaid two Feaſts, 
and cannot be 4 and if it happen that the ſaid rent of fourteen pounds to be be- 


joined in the = «« hind, that he may diſtrain.” 


S. c. Jones,2079. The queſtion was, Whether this was one entire rent, or ſeveral 
Ke 309. rents? for that it is but one grant of fourteen pounds in the be. 
. * 109. ® ® . . . A 4 
R ginning, and the diſtreſs is limited for fourteen pounds, ſo it is en- 
tire allo in the diſtreſs. 


But ALL THE Cour reſolved, that 2 were ſeveral rents, be- 
4 77 Cauſe they have ſeveral beginnings and ſeveral — and al- 


though it be mentioned to be but one in the clauſe of diſtreſs, yer 


637. 6 
Yar. $4 that is to be intended diſributive to each part thereof. Where- 
Larth. 3422 upon it was adjudged _ the avowant. Jide 17. Edw. 3. pl.1;, 
17. 10. 14. Eliz. Dyer, 308. F. Co. 54, 55. 
Crone. Goſhawke againſt Chiggell. 


A. being poſſeſ- FJECTMENT. Upon a ſpecial verdict the caſe was, Ons 
ſed of a leaſe for Crogate was poſſeſſed of a leaſe for a thouſand years of the te- 


2000 Years, u nements in queſtion, and by deed poll granted “ all his term, 
— « eftate, and intereſt therein to Hefler his daughter, HABEN DU 


« and intereſt to the ſaid Crogate and his wife for their lives, and after their de- 
« therein to B. ( ceaſe to the ſaid Heſter ; and if ſhe hath heir of her body, then 
bis daughter, « t© her executors and aſſigus, PROVIDED that ſhe ſhall pay to 
888 * Diana her ſiſter, after the death of Cyogate, and his wife, ten 
A d m during her life : PROVIDED Also, That if the 
© and his wiſe Pounds per a g : ; | , 
« for their lives, ſaid Heſter died unmarried, having no iſſue of her body lawfull 
« and aſter their © begotten, that then this grant to the ſaid Hefter ſhould be void, 
«« deceaſcto 3. and then Diana thould have the term.“ It was found that Heſir 


Tho Get grane married; and died without iſſue; Crogate and his wife died. 


to B. is good, 
and the baben- The plaintiff claims by leaſe from the executors of Heſter, and 
dum to A. and the defendant claims under Diana, and alſo by the executors of 


his wife, with Crogate. The queſtion was, Whether the plaintiff claiming 8 


— pa 288 executor to Heſler ſhall have it? | | 
Poſt. 400. And it was argued by GRr1GGs, for the plaintiff, and by Ports, 
$.C. Jones, 205. for the defendant. 


= Co. _ | And for the plaintiff was urged, that this is a good grant of the 


term to Heſter, whereby ſhe was intereſted therein, and the haben. 
dum is void; and the 3 proviſo for the determination thereof 
is not performed, becauſe ſhe did not die unmarried : and in that 
point the proviſo is good, and the other part of the eroviſo is to 00 

urpoſe (for ſhe cannot die unmarried and have iſſue of her body 
[awfully begotten) ; and therefore is to be rejected. Where 
fore, &c. 


But 


CE —— — — — . —ñ—ä6 b 
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But ALL THE Cour, delivering their opinions ſeriatim, con- 
ceived, the plaintiff had not any title, but the defendant had good 
title: for they agreed that the grant was good; and the HABEN DUN 
to the grantor and his wife for their lives, and after to Heſter, is 
void, becauſe it is repugnant to the grant; but the HABEN DUN 
ſhews the intent of the parties, that tne executors of He/ter ſhall 
not have it unleſs ſhe be married, and hath heirs of her body: and 
the RO VISO, „That if ſhe die unmarried, having no iſſue of her 
&« body law fully begotten, that it ſhould be void,“ thall have this 
conſtruction, that if ſhe die unmarried, or married having no 
iſſue of her body (for ſhe may not have lawful iſſue unleſs the be 
married), then it thall be void; for that is expounded by the A- 
ZENDUM, that he did not intend that the executors of He/ter ſhould 
have it, unleſs that ſhe had ifſue ; ſo by this conſtruction the words 
of the deed ſtand together : and when it was found that the was 
married, and died without iſſue, the eſtate to He/ter and limitation 
to her executors is-determined. Whereupon rule was given that 


judgment ſhould be entered for the defendant, unleſs other matter 


were ſhewn, &c. 


Wicks agdinſt Shepherd. 
| Th the Exchequer. 
ACT ION FOR WORDS. Whereas he was of à good fame, 


and a ſuitor to ſuch 4 woman, to marry her, by which mar- 
riage he was likely to have had a good preferment, and was in poſ- 
fibility to obtain her; that the detendant maliciouſly, and to hin- 
der him of this marriage, uſed theſe words to the ſaid woman (in 
preſence of others) of the plaintiff: ** He is a ſharking fellow, and 
« vetteth his living by deceit, and uſed lumſelt violently to his 
former wife, and denied her neceſſaries; and is a needy fellow, 
and his conditions are wicked; and for his religion, he is a 
Broiuniſt. By reaſon of which words tlie ſaid woman refuſed 
him, and he loſt his marriage. 


The defendant pleaded not guilty ; and found againſt him: and 
moved in arreſt of judgment, that theſe words are not actionable. 


But after argument. becauſe it was ſhewn that by reaſon of thoſe 
words he had loſt his marriage, it was held good cauſe of action, 
and adjudged for the plaintiff: and afterwards judgment was af- 
firmed in a writ of error in the exchequer chamber. And StR 
Nicuolas HyDE, Chief Juſtice, propounded it to Ius rte Jores, 
Jusxiek Harvey, and MysELF, Whether this action was main- 
tainable ? And we all agreed, that the action well lies for the loſs 
which he hath by ſpeaking thoſe words, otherwiſe the words 


without ſuch circumſtances will not maintain an action; as it is in | 


the caſe of Aue Davies, 4. Co. 16, 17. a. 


* 


* 4 - Salvin 
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Gosn ANKE 
agaiaſt 


Cale. 


Cait 4. 


In ſlander, ſpe- 
cial damage is a 
good cauſe of 
action, although 
the words theme 
ſclves be not 
actionable. 
Poſt. 269. 
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9 claim, ſhould make a diſcontinuance in fee, and be a bar to Eliza- 
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Cann g. | Salvin againſt Clerk. 
| Hilary Term, 20. Jac. 1. Roll 466. 


Tf tenant in tail FJECT MENT. Upon a ſpecial verdi& the caſe was, Alexand:r 
* Sydenham was tenant in tail to him and the heirs males of his 
lefſee, and after. body, the reverſion in fee to Jobs Sydenham his eldeſt brother. 
ward grants Alexander makes a leaſe for three lives with _— inſt all 
the reverſion in perſons, the leaſe not being warranted by the 32. 2 28, 
fee with war. Afterwards Alexander, 16. Elix. levies a fine of thoſe lands with 
- rg warranty againſt all perſons, and with proclamations to Taylor, 
idve with aſſets, under whom the defendant claims, and afterward dies without 
it thallbea bar iſſue male, having ifſue Elizabeth, mother to Poynts, leſſor of the 
to the tenant, plaintiff, After the death of Alexander, the ſaid John, 30. Elia. 
_— — died without iſſue, the ſaid Elixabeth being his niece and heir. In 

n was t 18. Eliz. the leaſe for three lives expired; the defendant entered 


1 by virtue of a leaſe from Taylor; and _ enters as heir to Eliaa- 
tiff e 


un. 233. beth, and lets to the plaintiff, and the defendant ouſts him, &c. 
— This caſe was oftentimes argued at the bar, and afterwards at the 
72. bench; and all the Juſtices were of opinion, that judgment ſhould 
RR be given for the defendant. | 

1 : 


*. Bac. Abr. 9 THE FIRST QUESTION was, Whether this warranty in the fine, 
admitting that it was not with any proclamations and no non- 


beth, becauſe it did not deſcend by the death of Alexandey without 
iſſue upon Fohn, who had right of the reverſion, but upon Elizabeth 
his daughter; and when Jehn afterwards died without iſſue, Eliaa- 
beth being his heir, whether ſhe be barred by this — or, 
whether the warranty were determined by the death of Alexander ?— 
But ALL THE JUSTICEs, except WHITLOCK, who ſpake not to tlat 
int, conceived, that the warranty continues, and is a bar to her; 
r by the eſtate for life it was diſcontinued, and Alexander had a 
new fee: and then when be by fine grants that reverſion with 
warranty, the warranty is annexed to the fee, and binds him that 
| hath the right; for the reverſion being diveſted and diſplaced, the 
fine and warranty enures thereupon ; and by conſequence, although 
the warranty did not deſcend upon John, who had the right of re- 
verſion, but upon Elizabeth, yet when John was dead without iſſue, 
the right deſcended to Elizabeth, and ſhe is barred by the fine ; and 
it is not like to Seymour's Caſe (a), where the reverſion was not dil- 
placed. nor a fee gained, as it is here. Vide 21. Hen. 6. 52. 22. Edw.4 
tit. Diſcontinuance.” 


11 renant in tail TRE s8COND POINT was, Whether this fine and non-claim for 
make a leaſe for ſive years ſhall bar the daughter — Ax D RSO VE) it wasa bar: fot 
— John, who had right at the time of the death of . 

ons, and with ifſuc male, did not proſecute that title, it is a bar, and be 


clamations, 
die without if- ſhall not have the advantage of entry after the death of the tenant 


years p 
out entry or claim, the remainder-man is barred. Poſt. 201,—Dyer, 3. Plowd, 378. © 
liz. 400. 3. Keb. 37. 110. 


(a) 10. So. 95. 


before; 
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before; for his title was by the death of tenant in tail without iſſue Sarin 
male, and then he might have brought his farmedon ; and when he G 
did not purſue his title after it firſt veſted, he and his heirs, and all I 
chiming by him, ſhall be barred for ever. And it is not like to 1. vent. a4r, 
the caſe where tenant for life makes a feoffment, and fo commits a Raym. 219. 
forfeiture, and a fine with proclamations is levied, the leffor hath 3. Co. 78. 
title ofentry in reſpect of the forfeiture ; as alſo when the reverſion _ Tones 
falls in poſſeſſion by the death of the tenant for life, and may have co. Lit. 333. b. 
election to make his entry within five years after the reverſion falls 3. Com. Dig, 
in poſſeſſion: but here he hath but one title, viz. after the death of 359 

the tenant without iſſue male, when he might have brought his ac- 

tion of formedon, and not to tatry until the death of the tenant for 

life. Whereupon it was adjudged for the defendant: 


Lynner againſt Wood, Cat & 


[ROVER for divers loads of corn: The defendant pleads, and ia trover for 
entitles himſelf to them as tithes ſevered: and becauſe the corn, a plea that 
plea amounts but to * not guilty,” the plaintiff demurred ; and — 
ſhewed for cauſe, that the plea was therefore not good. ——— 1 


HENDEN, Serjeant, would have maintained this plea, becauſe it in d gsa 


concerns matter in the realty, via. tithes, and title is pleaded, as it ie. 
were a confeſſion of the poſſeſſion in the plaintiff, and as a general , gy Rep. 
bar in action of treſpaſs, and colour given. 112, 


Sed non allocatur; for this action comprehends title in it; and a 5 22 


plea which amounts but to a gencral iſſue is not allowable, it being Cro. Eliz. 146. 

ſpecially ſhewn for cauſe of demurrer. Whereupon without argu- 262. 485. 

ment it was adjudged for the plaintiff. — Jac. es. 
20. Co. 28. b. 95. a. Latch. 185. Strange, 651. 1. Com. Dig. 224. 5. Bac. Abr. 202. 


Anſley againſt Chapman. Cas: 7. 
Michaelmas Term, 3. Car. 1. Roll 842. 


FJECTMENT of lands in Tottenham. Upon a ſpecial verdict A deviſe to A. 
the caſe was, Milliam Lock was ſeiſed in fee of the tenements upon condition 
in queſtion, and of divers others mentioned in the verdi& ; and bot to felt bur 
having divers ſons, viz. Thomas, Matthew, John, Henry, and Mi- — 
chael, and being bound in an obligation, that forty pounds ſhould pay thereovr a 
be paid annually to his wife during her life, made his will, and proportional 
thereby deviſed all his lands by ſeveral clauſes to ſeveral his ſong ; bert towards _ 
and amongſt others, he deviſed the land in queſtion to Michael and — ag 
his ſons, u this condition, that if they fell it to any but - honing 5 ug - 
to Matthew Lock his ſon, then he to enter, as of his gift; and adds for life only ; 
this clauſe: ITEM, * All the houſes and lands, which I have given for the law will 
* between my ſons, is to this purpoſe, that they all ſhall bear part 5 ay 
* of por petuity.—Jones, 211. 6. Co. 16. Cro. Eliz. 378. Crd, ſac. 327. Co. Lit. 9. d. 
5. Cowp. 43. 235, 299. 657. 1. Term Rey. 411+ 2. Term Rep. 656, 3. Term Rep. 336, 


„ and 
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AnsLEY | 
apeinſt 
CnarMan. 
2. Lev. 249. 
2. Salk, 685. 
2. Mod. 25. 
2. Vern. 106. 
564. 687. 

Bulſt. 194. 
x. Eq. Ca. Ab. 
177. ; 

3. Burr. 1537. 


Gilb, Dev. 22. 


Cowp. 43. 
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* and part like, going out of all my houſes and lands, towards the 
payment of my wite's forty pounds per annum during her lite, 
* which I am bound to pay; and which of my ſons refuſe to bear 
« their part, 1 will, that he or they enjoy no part of my bequeſt 
* given unto them ; but my gift given to them ſhall go to the reſt 
of my well-willing ſons.” | 


. The queſtion was, Whether upon all this matter Michael and 


Henry have an eſtate in fee by this will, or for life only? for if it 
be an eſtate for life only, the plaintiff, who claims under the heir 
of Michael Lock, hath no title. | 


And it was — at the bar for the plaintiffy that it was a fee by 


this deviſe to Michael Lock. 
FirsT, Becauſe the deviſe is to the eldeſt ſon, who ſhould have 


+ taken a fee by deſcent, if not by the deviſe; and he intended every 


ſon ſhould have a fee as well as his eldeſt. 


SECONDLY, By the clauſe, that they ſhall not ſell unleſs to 
Matthew, is intended, that thev had an eſtate of inheritance, which 


1 Co. 128. a. they might ſell, as 7; Edw. 6. Brooke . Deviſe.” 


Turn, Becauſe it is deviſed paying ſuch a ſum, viz. * every 


sone his part of the forty pounds per annum to the wife; which 


implies, that the deviſor intended they ſhould have an inheritance: 
and it was faid, this very caſe was ſo reſolved in the court of wards, 
by the advice of the two Chief Juſtices and the Chief Baron, that 
the intention of the teſtator will make it an inheritance. Where- 


upon, by Nov, and GermMyN, judgment was prayed for the 


7 Co. 128. 2. 


„Co. 21. a. 
„Co. 16. a. 
Cro. Jac. 416. 
Sto. Eliz, 378. 


plaintiff. 


And it was argued by Fixcn, Serjeaxt, and WUirrik Lp, for the 
defendant, that foraſmuch as there is not one word in the will which 
ſpeaks of any expreſs intent that he ſhould have a fee, the law will 
not adjudge it to be fo, without an intent NET to be collected 
out of the words in the will; and they ſaid, that _ argument 
in the exchequer by all the Barons, after the ſaid reſolution in the 
court of wards, TANFIELD, Chief Baron (who was one of thoſe 
that gave the ſaid reſolution in the court of wards), was of opinion, 
that it was not a fee, but for life: and ſo all the other Barons agreed 
with him; and they produced the record thereof under the ſeal of 


that court. 


And afterwards ALL THE COURT here reſolved, without open 
argument, that it was but an eſtate for life only that paſſed by this 
deviſe. For as to the firſt reaſon, before alledged on ho other fide, 
it was anſwered, That the eldeſt ſon had not any fee by the deviſe, 
but by deſcent and operation of law. To THE sEcoNnD, They 
may be reſtrained from ſelling an eſtate for life; and it doth not 


appear thereby he intended to give a fee. And TO THE THIRD 


reaſon alledged, It is not deviſed paying ſuch a ſum, which is 2 
ſum in groſs, as it is cited in Milloct v. Hammond, but that every 
one yt $206 out of his part towards the payment of the forty 


pounds per annum to his wife; which is quaſi an annual rent * 


— . 290 . 
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the profits of the land, and no ſum in groſs, and therefore fio fee Any 
given. And as to that obje&ien in the will, that where he de- _ <£=iv 
Liſeth lands to his ſeveral ſons, that every one ſhould have fee er, 
thereby, as well as in a chattel, it is no law, without his expreſs 

intent may be collected out of the words; otherwiſe the law will 

not conſtrue it to be fee in prejudice of the heir, without the word 

« heirs,” or in perfetuum,” or which tantamount. Whereupon it 


was adjudged for the defendaut. 


Thurſby againſt Warren. Cas t. 
Trinity Term, 4. Car. 1. Roll 217, 


FRROR of a judgment in the common plcas, in an aſſumpſit, by Anattorneymay 
Elizabeth Warren, executrix of Milliam Warren, where the w an af- 
plaintiff declares, WHERE As, upon the 18th day of J 1025, the Junpfit — 
defendant was indebted to the faid Willlam Warren, being an at- liciting a cauſe 
torney of the common pleas, in divers ſums of money, tan in other courts 
pro miſts et cuſtagiis per ipſum WiLLIELMUM WARREN for the ſaid man that in 
Thurſby, laid out at his requeſt, for the proſecuting and defending wa hob et 
of divers ſuits for the ſaid defendant, and for his fees in divers Jonas gr 
Terms, beſides his expences and other ſums of money laid ont by — | 
the ſaid William Warren, as ſervant and ſolicitor to the ſaid de- perſon hall 
fendant, in divers other courts in Meſiminſter, at the requeſt of the d ſor his 
faid defendant, in proſecution and defence of all his fuits in the 2 * 
ſaid courts, and in the court of Lym Regis, being a court of re- Ante, 70. 77. 
cord; as alſo for his ſalary, and divers other ſums to him due, and 107. 10g. 
to be paid by the defendant for his wages, as ſteward of divers of Poſt. 194. 
his courts in the county of Norfolk, and yet to him due and un- , Jene 208. 
paid; and alſo in divers other ſums of money expended by him Cro. Eliz. 425. 
at the requeſt of the defendant, as well about his other buſineſs 768. 
as for his labour for the ſame, to him due and unpaid : and the 3 3 4. 
defendant being ſo indebted to the ſaid Vill iam Warren, he, the bv. 1 
lame day and year, at Lym aforeſaid, delivered to him a note in Skin. 217. 
writing, mentioning the ſaid ſums (a), amounting to thirty-nine Cre. Jac. 520, 
pon two ſhillings and ninepence, requiring him to pay it. 11 4 
hat the defendant, in confideration of the premiſes, then and; 4 — 
there aſſumed and promiſed, that if James Sedgwick, an attorney of 2. — 
the common pleas there preſent, would peruſe the ſaid note, and 1. C. Dig. 
affirm it to bg reaſonable, he would pay to the ſaid Varren all the . 453- 
ſuns mentioned in the ſaid note: and alledgeth in fact, that the ſaid F. O. 
James Sedgwick, the ſame day, year, and place, upon view of the * 
note, affirmed it to be re ſonable; and notwithſtanding, that 
the defendant had not paid it to the ſaid Mill am in his life, nor to 


the plaintiff his executrix, /1c#t ſæpius requiſitus. | 
The defendant pleaded non aſſumpſil; and being found againſt him, 
and damages aſſeſſed to twenty pounds, and judgment entered, 


A writ of error was brought, and the error was afſigned, Becauſe | 
he demanded fees as ſolicitor in other courts where he was not 
attorney, which is maintenance and unlawful; and then the 2 


ſumpſit being void in part, is void in all; ſo that when entire da- 


Mages were given, and judgment for all, it is error. 


(e), See 3. Jac, 1. c. 7. the 2. Geo. 1. c. 23+ f. 23. and Ray. 245, Carth. 57. 147. 
ic — 7 23. . 23 7. 245 57. 147 


And 
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Txouisy And ALL TH Court conceived, that an attorney may very wel 
N be a ſolicitor for his client in other courts as well as in the court 
where he is attorney, and is allowable, and a promiſe to pay hin 
for it is lawful; and ſo may a ſervatit for his maſter, arid it is ng 
maintenance, as 19. Edw. 4. 3. eſpecially as this caſe is, having 
laid out money at his requeſt, and givirig a note thereof to a 
ſtranger to view whether reaſonable or not, and a promiſe to pay 
it if by him thought reaſonable, which of itſelf is a ſufficient con- 
ſideration. | 

Pot. t94- And ALL TE CovurT Eonceived, that a ſolicitor of an inferior 
$. Com. Dig- rank, which ſolicits cauſes for his clients, may take recompence; 
437- and take 4 promiſe to repay what ſums he ſhall lay out; but if 2 
perſon of ſuperior rank ſhould do it, it were maintenance, as it is 
m 19. Eliz. Dyer, 356. i | 

ALt THE Covar thereupon , that tlie aſſump/it wis good, 
and the judgment was affirmed. ; apy Hen. 6. 16. 32. Hen. 4 25. 


34. Hen. 6. 26. 

Meer be NOTE ALso, that another exception was taken by Banks, Be- 
Kacute of limi- Cauſe the promiſe was upon the eighteenth day of Fuly 1621, and 
tations muſt be the breach aſſigned for not paying upon requeſt was in September 
—— 5 though 1621, and the action was brought in the common pleas in Af 


Warn ER. 


— 


— chaelmas Term 3. Car. 1. and ſo above fix years after the promiſe 
— tos and breach ; and then hy the 21. Fac. 1. c. 16. he ought not to 
before. maintain that action. But becauſe it was not pleaded, though the 
Ante, its: declaration was in Michaelmas 3. Car. 1. the original writ not 


* 163. 296. being certified, nor appearing when it was ſued out, THE Court 
* did not much it;. and thereupon the judgment was af- 
7. Vent. 191. fi ' - | 


2+. Vent. 25 
1. Lev. = 2. Saund. 118. 123- Lutw. 245. 257. Cowp. 215. 3- Term Rep. 124- 


- 


- Cm arooaie | 


This Year in Trinity Term there was nothing done 


Michaelms 


Michaelmas Term, --" 25 


5. Car. 1. In the King's Bench, 
Sir Nicholas Hyde, Kut. Chief Juſtice. 


Sir William Jones, Kut. | 20 
Sir James Whitlock, Kt. Juſtices. 
Sir George Croke, Kat, 


Sir Robert Heath, Kut. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General. 


Gilpin's Caſe. Cas 1. 


RROR of a judgment in King//on. The error aſſigned was, 17 — 

E Becauſe in lebt upon an obligation made by his father he — land in 

— pleaded © riens per deſcent” the day of the writ ; and iſſue fee to his heir, 
being joined thereupon, the jury found, that the anceſtor (whoſe uren condition 
heir he is, and for whoſe debt he is ſued) was ſcjſed in fee of ſuch EY 
lands, and by his will deviſed them to the defendant, being his mar od any 
ſon and heir, and to his heirs, upon condition that he ſhould pay the beir ſhall 
his debts within a year, and, if he failed, that his executors ſhould take as a pur- 
ſell and pay his debts : they alſo find, that he entered and did ©"; n not 
not pay the debts, and the executors after entered and paid the 3 
debts and ſold the lands: and thereupon the court there adjudged, g. 783. . 
that it was aſſets in the heir's hands, becauſe he deviſed it to his“ — 
{on and heir in fee; and for that cauſe the error was aſſigned.— dag» 
But THx Co URT here held, that the judgment was erroneous ; for Bendl. 63. on 
although the heir hath a fee, yet he hath it as 4 purchaſer, being Flows: 545. b, 
tied with ſuch condition,. Whercupon rule was given to Amory. — 
that judgment. 6.1 Mod. 
wm - — bene yo yn 1 2 contra 3 and in Allen v. Heber, M. 

+22, it is adju that t r mh. i 1. Brown's C | 
1. Com. Dig. 308. 3. Com. Dig. 19. See aa: — ü . 8 


Sce the ſtatute of 29. Car, 2. c. 3. f. 10. & 11. 3. & 4. Will. & Mary, C. 144 


Goodwin againſt Sir Richard Moore. | c 2. 


JH plaintiff, by Thomas Goodwin, his prochein ami, againſt Sir An! 

a Richard Moore, one of the maſters of the 9 bill in — 
; wy; in treſpaſs of battery and falſe impriſonment. The de- C o 
_ ant, quoad the — pleaded not guilty ; quad the impriſon- * . 
_ he Juſtified, becauſe bis father held of him ſuch lands by — cn ae 
knight's ſervice, ang died ſeiſed in his homage, for which he ſcized only, 
4 'Þ pres as his ward; and iſſpe — 7 After mittimus out Ante, 86. 
— . 5 ancery, theſe ifſues were delivered here to be tried; and Co. Lit. x35. b. 
fo IM Term a trial was at this bar, and the ſecond iſſue found E. N. B. 27. 

4 plaintiff: and it was moved in arreſt of judgment, _ 369. 
= Hay m—_ the plaintiff ſued by prochein ami, where he ought 4 Co. 53+ b. 
Je is guardian; and for proof thereof the Caſe betwixt W. Jones, 177, 
8 Ag on was cited. — Sed non allocatur; becauſe the plain- — in 
i ay fry pd rpc tte edn ne 


SECONDLY, 
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An infant al SECONDLY, Becauſe there were not pledges found.— Sed nos d“. 
not find pledges, locatur; becauſe an infant ſhall not find pledges. 

4- Inſt. 180. 8. Co. br. b. Co. Lit. 27. 2. Leon. x85, Jones, 177, 16. & 17. Car. 2. c. $ 
4.& g. Arn. c. 16. 2. Bac. Abr. 515, 516, 2. Hawk. P. C. 293. 

A venue aided THIRDLY, Becauſe the battery and impriſonment are alledged 
dy the ſtatute to be at one place, and the land holden by knight's ſervice at another 
#t-Jac-1. c. 13. place, and the verire facias was only from one of the ſaid places.— 
* 17. Sed non allscatur ; for it is now aided by the ſtatute. Whereupon 
"hy J — it was adjudged for the plaintiff. | 


Ct z. Kadwalader and Another againſt Bryan. 


A probibition ROHIBITION by them two upon the 23. Hen. 8. c. 9. Be- 
does not lic on cauſe they being mhabitants in ſuch a town, where ſuch a 
23. Hir. 8. c. 3. prebend and his predeceſſors, time whereof, &c. had uſed to hold 
reefs Plea of eccleſiaſtical cauſes, the defendant ſued them upon the fta- 
vpon the requeſt tute before the ordinary in cauſes eccleſiaſtical concerning defa- 
ot an inferior mation. The deiendant comes in and pleads, that the cauſe eccle- 
Judge to bis im- ſiaſtical being depending in the prebend's court, the inferior judge 
3 oper there requeſted the ſuperior judge to aſſume it; and upon this bar 
ft. 339. it was demurred. | | | 
Ante, 97. 2, Roll Abr. 357. 
| Procredingsin TRR FIRST REASON alledged was, For that it is not ſhewn that 
the exctchaſtical the cauſe was ecclefiaſtical, ſo as the Court might judge whether it 
— dag were fit to be removed. = 
allcdged, — Co, Lit. 303. Lotw. 304. 5. Com. Dig. 78. Hob. 296, Show. 6. Cro. Jac. 351, 
Garth. 32. 4. Com. Dig. 496. Cowp. 330. | 
8 Secoxpt x, For that he did not ſhew that the requeſt is under 
being removed {cal 3 and if it be not, it is not ſufficient to remove the cauſe. 
on requeſt from a prruliar, it need not be ſhewn that the requeſt was under ſeal. Poſt. 181. 


The 23. Hen, THIRDLY, For that it was in a peculiar to be removed before 
b. 9. extends to the ordinary, and fo out of the ſtatute, and no cauſe of prohibition: 
fuirs out of — but upon view of the ftatute it appears clearly, that it extends as 
* pecuigy 35 well to ſuits out of the peculiar juriſdiftion as out of the dioceſe. 


well as our of ; x 

@ dioceſe. — 1. Roll Rep. 328. Skin. 233. 5. Mod. 238. 

C10. Jac. 321, And for the other exceptions, they wero not allowed, becauſe 

Hob 16. 101. being of a cauſe eccleſiaſtical it needs not to ſhew the particular, 

170. as in other pleadings, but as generally pleaded, ** concurrentibus his 

3 — in jure reguiruntur.“ And for requeſt, it is not requiſite to 

re. 569. bave it ſhewn under ſeal; and if it ought, it ſhall be well intended 

Carth, 33. 477. by the pleading. In a feoffment there needs no livery to be al- 

din. 589. jedged; nor in aſſignment of dower, that it was by metes and 
| bounds needs not to be pleaded (a), for theſe neceſſary circum- 

ſtances ſhall be intended; and therefore the bar was held good 


Two cannet Alo a prohibition brought by two cannot be good where the 
iin in 2 griefs be ſeveral. W hcreupon conſultation was awarded. 


D who re 
injury is ſeveral, F (a) See 8. Com. Dig. 73. 

Cas 4. 1 | ; & Walker again Riches. | 
If an efegit omit AN ELEGIT iſſued after judgment; and the writ, recited the 
8 a judgment, qued elegit executionem of the goods and moiety of 
10 — 4 the land; and the writ was, © Ides tibi præcipimus, quod bona et cu. 
&c. he theriff-cinnot deliver the moiety af the lands.— Dyer, 299. Co, Lit. 299, Cto. Jac. 693+ 
4. Vent. 2 5% 2. Vent, 171. Carth. 453. Doug. 473+ | a « Alla“ 
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« zalla"* of the defendant's, ** que habuit die judicii prædicti redditi, 
« deliberari facius, omitting t ele words, ** et medietatem terrarum 
« of tenementorum prediforum, tenendum the ſaid goods and moiety 
of the lands ** quauſque debitum leveter.” By virtue hereof the ſhe- 
riff extended the lands and goods, and delivered the moiety of the 
land, and returned the inquiſition. 


And it was now moved —— afar that this writ might be 
amended (for it is hut a miſpriſion of the clerk), and that the ex- 
tent might ſtand. 

But 1T wAs RULED, that it ſhall not be amended, and that he 
ought to have a new clegit, becauſe the inquiſition was taken with- 
out warrant, the ſheriff having no warrant to extend thoſe lands. 


Topfall again? Edwards. 


ACTION ON THE CASE FOR WORDS, for calling him 


163. 
Warxrn 


againſt 
Ricuxs, | 


Cass 5. 
In an action fag 


« thief,” and for procuring him to be indicted and impriſoned words, and 


for felony, until he was acquitted, Upon not guilty pleaded, and 
found for the plaintiff, and ten ſhillings damages (fo under forty 
thillings), | | | : 

It was moved upon the 21. Fac. 1. c. 16. (which appoints, that 
in action for words, where the damages are aſſeſſed under forty 
ſhillings, that he ſhall have no more coſts than damages), that he 
ſhould have but ten ſhillings for coſts, 


But Tue Cour conceived, foraſmuch as this was not an action 
for words only, but alſo an action upon the caſe in nature of a con- 
ſpiracy, and the defendant is found guilty of both, he ſhall have 
judgment for his ordinary coſts, and that it is out of the ſtatute. 


Stra. 192. 645- 936. Ld. Raym. 1588. 2. Com. Dig, 546. Carth. 225. Dougl. 245. 1. 


Trankerſley againſt Robinſon. 


ASSUMPSIT againſt an adminiſtrator upon a promiſe by the 

inteſtate ; ſyppoſing, that the inteſtate borrowed of the plain- 
tiff, upon the firſt day of May, 12. Jac. 1. twenty pounds, and in 
conſideration thereof promiſed to repay it him upon requeſt ; and 
that the plaintiff, upon the firſt of Auguſt, 12. Fac. 1. requeſted 
the payment, and he had not paid it; and that the inteſtate died, 
and adminiſtration was committed to the defendant, who upon 
requeſt had not paid jt, although he had aſſets. Upon nen aſſump/it 
pleaded, the verdi& was found for the plaintiff, 


WaRD, Serjeant, moved in arreſt of judgment, that this a/- 
ſumpſit being made 12. Fac. 1. and the breach in the ſame year, 
this action is brought too long aſter ; for by the 21. Fac. 1. C. 16. 
of Limitations, it ſhould be La within ſix years. 


Joxts and WrirTLOCK conceived the defendant ought not to 
have the advantage of this ſtatute, unleſs lie had leaded it, or had 
demurred thereupon, becaule the ſtatute hath divers exceptions ; 
ſo that if it be brought after the time, yet if the plaintiff were ar 
infant, or feme covert, Sc. it were well enough. | 


But Hype, (Chief Fuftice, and I. conceived, foraſmuch as it ap- 
peareth by the plaintiff's own ſhewing in his declaration, that it is 
out of the limitation of the ſtatute, and the ſtatute ig in the nega- 


cauſing bim 10 

be impriſoned, 
the plaintiff 
ſhall have 
though — 
mages be under. 
40s. 

Ante, 14t. 
Poſt. 307. 


3- Mod. 39. 
2. Ven. 48. 
Raym. 487. 
Bull. N. P. 10. 
11. 


Ter. Rep. 655. 


Cast 6. 


A deſendant 
cannot take ad- 
vantage of the 
ſtatute of limi- 
tations upon 
the plaintiff's 
own ſhewing ; 
but muſt plead 
it in bar, or 
demur to the de. 
claration. 

Ante, 115. 160. 


Cro. Tac. 118. 
1 " 
Salk. 278, 
Carth. 137. 

1 Com. Dig. 
154 

Cowp. 215. 
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Tanz- tive, that it ſhall net be brought at all,” unleſs it be brought 


within the time limited by the ſtatute ; therefore the defendant ſhall 
have advantage thereof by exception, without pleading. Where. 
upon the Court would further adviſe. 


F ryer againſt Fawkenor. 


ERROR of a judgment in Shrewſbury, in debt, upon an obliga- 

tion of forty pounds conditioned to go an award. Thc 
defendant demanded cyer of the bond and condition, and pleaded, 
quod nullum fecerunt arbitrium. The plaintiff imparls, and after. 
ward replies, and ſnews the award and breach. The defendant 
imparis, and after makes defence, and demands oyer of the bond 
and condition, and pleads the ſame plea as before. The plaintiff 
imparls, and after replies verbatim as before. The defendant 
thereupon demurs, and ſhews cauſes and reaſons that the award is 
ill, and long argument for the defendant. Then the plaintiff im- 

ls, and after comes and ſhews divers cauſes and reaſons and 

K caſes, that this arbiirament was good; and all theſe were en- 
tered upon the record ; aad afterwards judgment was given for the 
plaintiff.—And for theſe abſurdities and prelixities in the pleading 
and defence ir was RESOLVED, that it was an erroneous and vi- 
tious proceeding. Whereupon the judgment was reverſed, and the 
clerk fined for making ſuch a record, ' 


Cain t. Dunſcomb again Smith. 


The replication "PT RESPASS of aſſault, battery, and wounding. The defendant 
of de injurid pleaded, that the plaintiff aſſaulted him, and would have 
ſ«6 preprid to heaten and wounded him, and what he did was in his own defence. 
on —_ The plaintiff replies, that an attachment iſſued out of the chan- 
conclude to tb CETY to arreſt the defendant, and that by ſpecial warrant from the 
country, or it ſheriff he arreſted him, and laid hands upon him; and the de- 
will be bad on. fendant reſcued himſelf, and beat the plaintiff de injurid ſud proprid 
{ demgr ror . - P 4 
* : * abſque tali cauſa ; et hoc paratus gi verificare ; unde, &c. And upon 
Gro "ak 30 this the defendant demur red generally, without ſhewing any cauſe. 
Goin 10. —And by ALL THE Count the replication was held vitious, be- 
z Sid. 215, Cauſe he did not conclude his plea, et hoc petit quod inguiratur per 
3, Saund. 190. patriam, but relied upon his plea, Whereupon it was adjudged 
— 0 for the defendant. 17 | 


Raym. 94+ 9% Lutw. 127- 2. Will. 150. 


| C= 9. ; | Adams againſt Hilks. 


In an aQion of FRROR upon a judgment in Briſtal. The error was afbgned 
rover and con- = by GERMYN, Becauſe in an action of traver of 4000 lemons 
CRE ardam of All Saints in Ariel, _ A 7 them in 
„ en l the ſame pariſh, upon not guilty pleaded, the venire facias was 
46 perk - 66 of Big. - ought ts —4 been ** of the ward of All Saints 
3 eise facias © in Briſtol,” for that is the place of the converſion, which is the 
« of Brafel,” moſt certain; and compared it to Arundell's Caſe, 6. Co. 14. Where 
without (aging . fact was fuppoſed to be in parachid Sanda Margarete in Hol 


- 3 minſter; and the venire facias being of Weſtminſter, it was ruled th 


u good. — Cre. Eliz. 260. $03, Cro, Jac, 222. 30. Cowp. 68: 


- 


* * TYz LES * 1 —_— ——_— —yB 
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to be ill, and that it was not aided by the 21. Fac. 1. c. 13. for it is 
a miſ-trial by a wrong viſne.—But ALL THE CCURT held, that the 
trial was good, and cannot be otherwiſe; for A WARD i A CITY 15 
but as AN HUNDRED i A COUNTY, and thereof there never ſhall be 
any viſue. And it is not like to the caſe that was put, where an act 
is ſuppoſed to be done at ſuch à pariſſ in ſuch a ward in a city; 
there the vine ſhall be of the pariſh. Jide 7. Hen. 6. 38. 8. Hen. 5. 
10. Whereupon rule was given, that judgment ſhould be affirmed 
unleſs other matter be ſhewn. And ſo it was done in the Caſe of 
Adams v. Welling upon a judgment in Bri/ts/, where the ſame ex- 
ception was taken, and the judgment affirmed, unleſs, &c. 


— = againſt Hopkins. 


FJECTMENT. The plaintiff declares upon a leaſe made b 
Sir Archibald Douglas and Dame Eleanor his wife, of a hou 
and lands in Englefield, Upon not guilty pleaded, it appeared 
upon the evidenee, that the leaſe was ſealed and ſubſcribed by them 
both, and à letter of attorney made by them to deliver it upon the 
land. 


Fyxncn, Serjeant, and SHELDON, the King's Solicitor, thereupon 
ſtrongly urged, that a letter of — by a feme covert 1s 
merely void, and the leaſe is only the leaſe of the huſband ; o 
the plaintiff hath failed. 


But ALL THE Cour conceived, it was a good letter of at- 
torney for both, and the leaſe well delivered: and it is the leaſe of 
them both during the huſband's lite. 

305, 306. Cowp. 201, 


Hill agaizft Thornton. 


PROHIBITION ; the plaintiff therein ſurmiſing, That his fa- 

ther died ſeiſed of ſuch lands, which deſcended to him as heir, 
and that the defendant by libel in the ſpiritual court had ſuggeſted, 
that he made a will and deviſed thoſe lands to his executors to ſell, 
and thereby had bequeathed divers goods and portions of money, 
&c. and had made the defendant executor therein, who therefore 
ſued in the ſpiritual court to have probate thereof, uli reverd he did 
not make ſuch a will ; and a will of lands ought not to be proved 
in the ſpiritual court. And thereupon the deſendant appeared, and 
ſhewed for cauſe of conſultation, That the ſaid teſtator made ſuch 
a will, and made him executor; and he ſued them to prove the 
laid will: whereupon iſſue was joined, „Whether he made ſuch 
*awill?” After evidence the plaintiff was nonſuited. 


Gopgol r, for the paints now moved, that although the plain- 
tiff be nonſuited, yet it doth not appear that the defendant hath 
cauſe to have conſultation - for it is not ſhewn that the teſtator had 
goods, &c. and then hg hath no cauſe to have'probate, for a will 
of lands needs not be proved ; but of goods there ought to be a 
probate, otherwiſe he cannot have any action. As if a libel were 
for tithes to be paid for trees which were not y dedue, although 
the iſſue be upon a collateral point, and found for the defendant, 
Jet he ſhall not have conſultation ; ſo if there be a ſuit for laying 

CRO, CAR, M violent 
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Abbaus 
againſt 
HiLixs, 


CASH 19. 


In ej ect ment, a 
I: ac delivered 
upon the land 
by letter of at- 
torney from 
huſband ard 
wife, is good. 
Ante, 9g. 
3- Co. 35. b. 
„ 


2.Brownl. 248. 


Oro, Jac. 563. 
617. : 
2. Leon. 200. 
1. Com. Dig. 56. 
3 Bac. Abr. 


Dougl. 329. 
CAS Its 


A cor ſu te tios 
granted upon 
the plaintiff 
being non ſuited 
in probibition on 
a queſtion, 
« Whether his 
father had de- 
vilzd /ands to 
be ſold tor the 
payment of le- 
gacies, and 
made bequeſts 
of divers goods #”* 
for the bequeſt 
of goods is cauſe 
eccleſiaſtic. 
Ante, 94. 113- 
115. 
Polt. 391. 396. 
Hobart, 192. 
Cro. Jac. 346. 
578. 
4. Com. Dig. 511. 
p. 424. 
2. Term Rep. 
473+ 
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violent hands upon clerk, and to have damages beſides correction, 
in this caſe no conſultation ſhall be granted, becauſe he hath ng 
ſuch caule of ſuit in the ecclefiaſtical court. 


And ALL THE CovkT agreed to thoſe Cafes ; for it appears 
there, that there was not any cauſe of ecclefiaſtical ſuit; but here in 
this Caſe it appears that he hath cauſe of ſuit to prove the will for 
the goods, for otherwiſe he cannot maintain any action: where- 
upon confultation was granted, that he might proceed quoa? bona, 
—þ Obſerve well this Calc, and the cauſe — reaſon why a conſul. 
tation was granted, together with the difference between this and 
Den's Caſe (a). | 


Benſon and his Wife againſt Flower and Blackwells, 


ACT ION ON THE CASE for words ſpoken of the wiſe, 
* 2 Upon not guilty pleaded, and a verdict for the plaintiff, and 
five pounds damages aſſeſſed, and ſeven pounds for coſts, they ſue 
out execution, and after the money was levied by the ſheriff, and 
before the return of the writ, the plaintiff became a bankrupt, and 
by the commiſſioners of bankrupts the ſaid twelve pounds fo reco- 
vered were aſſigned by the name of the money of Benſon to Black- 
well arid other creditors. The ſheriff brings the money into court. 
The plaintiff who recovered prayed to have the money delivered 
to him out of court; and the ſaid Blackwell and the creditors pray 
that the nioney may be delivered to them, according to the ſale and 
aſſignment of the commiſſioners. | 


And, Whether it ſhould be delivered to them? was the queſtiott, 


HyDE, Chief Fuftice, and Joxks, conceived, that the fale and 
aſſignment were good, and that the money ſhould be delivered to 
them ; for the damages being recovered, and the coſts aſſeſſed by 
the judgment, it is a debt, and an action of debt well lies upon 
this judgment; and the money being levied is pope apper- 
taining to him, and therefore in the power of the commiſſioners to 
diſpoſe thereof: aud as it may be forfeited to tlie King by outlawry, 
or afſigned unto the king, and he may cauſe it to de levied, ſo may 
the creditors upon this commiſſion. - 


But WarTLock and MYSELF were of another opinion, be- 
cauſe it being recovered and execution awarded, and the ſherif le- 
vying the money before he became a bankrupt, it is, as it were, i 
cuſtodid legis, and the creditors cannot give a diſcharge, nor are they 

arties in court who can acknowledge ſatisfaction; and if the 
judgment be reverſed, they are not compellable to make reſtitution. 
— W hereupon THE CouRT would further adviſe (5). 


tis Term, and adjudged, that this money was not aſſignable by the commiſſioners, Poſt. 176. 


zue 
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Snape againſt Norgate. Gar 134 
GCIRE FACIAS; ſuppoſing, That he recovered in debt againſt an On a judgment 


executor, and had judgment for forty pounds, and ſeven pounds againſt an exe- 
for coſts, de bonis teftatorts, fi tantum ; and if not, then de bonzs pro- _— 5 
priis ; and that before ſatisfaction he died inteſtate; and admini- , the executor 
{tration was committed to the defendant de bonis primi teſtato/ is, and die, a ſcirefa- 
alſo of the executors ; and that the executor had not ſatisfied ; and 4 may beſued 
therefore he ſued this writ, to ſhew cauſe wherefore he ſhould not _ his ad- 
have execution. The defendant. pleaded plenz adminiſtravit of the ninitrator of 
goods of the firſt teſtator; and iſſue thereupon, and found for the the firit teſta- 


plaintiff, that he had ASSETS. - tor, but not as 
2 9 L h 3 adminiſtrator to 
Retves now moved in arreſt of judgment, that this ſcire facias the executor, 


is not well grounded ; for the recovery being againſt an executor Poſt. 227. 

of a debt by the teſtator, and he dying inteſtate, the ſuit is deter- Jones, 2t 4. 
mined, and he ought to commence de novo: as it an executor reco- 1. Koll. Ab. 390. 
ver a debt of the teſtator's, the adminiſtrator ſhall not have a ſcire _ Jac. 4. 


faciat upon this judgment; ſo # converſo; Wc. —.— 


Hor, Chief Juſtice, doubted ; but Jones, WniTtock, and Palm. 443. 
MYSELF, conceived, that the 25 facias was well awarded. For 5 Co. 9. b. 


e true it is, that as adminiſtrator he cannot have a ſcire Facias upon _ on 
q a judgment by the Executor, but is put to a new action (a); for 2. gaund. 149. 
7 he comes paramount the judgment, and is not party thereto : yet 
. where a * * is againſt an executor for the teſtator's debt, al- 
though he die inteſtate; this judgment might be executed by a 

ſcire _-— againſt the adminiſtrator of the firſt teſtator, who cometh 

in place of the executor, and being for the debt of the teſtator, 1s 
i. liable thereto; but as adminiſtrator to the executor; he is not 
0 liable. ; 
to THE SECOND EXCEPTION was, Becauſe in the firſt action bf On flere . 
Ni debt, whereupon the recovery was againſt the executor, the action req, th 
1 being for forty pounds upon bond, he pleaded plene adminiſtravit, bine, 

y it P . | 8 have judgment 

1 and afſets found to twenty pounds; and the judgment is given for the entire 
td azainſt him for forty pounds, whereas it ought to have been but debt, though af. 
Y, for twenty pounds only: and now in the /cire facias upon this ſets to a kſs 
af 


judgment aſſets is found to forty pounds; which ought not ſo to unde yo 
have been, = for the twenty pounds, which is found to be aſſets in 1 


? his hands; and the /cire facias ought to have been only for that 
4 twenty pounds. nnn , 8. Oo. 134- te 
But rut Cova r conceived, although aſſets to twenty pounds 1 Rl abs 
ived, although aſſets pounds 1. Roll. 
ney only be found, yet judgment for the entire debt is good: and the n * 50 
the ſeire facias being to have execution of forty pounds, and being Mos 
ON. vor, 246. 


therein found he had af/ets to forty pounds, it may well be con+ 5. Com. Di 
= p is 
ceived that he had more aſſets after . firſt verdict and judgment. 206. 
3 the plaintiff here had judgment according to that reg ”_ 
| | Vide the caſe of 
Harriſon v. Beecles, 3. Term Rep. 688. 


(4) But now by 15. Gar. 4. c. $. an ay executor of adminiſtrator. Salk. 322. 
faci tor de bonis non may have ſcire Ld. Raym. 1072, 6. Mod. 290. 1t; 
oa a Judgment by or in the name of Mod. 34. 2. Vern. 237. 


M2 Chambers's 
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cast 14. | Chambers's Caſe. 
Ante, 133. 


A priſoner com- (CHAMBERS was brought by a habeas corpus out of THE Fr rEr, 
mitted in *Xeca- and returned, that he was “committed to the Fleet by virtue 


co riot * of a decree in THE STAR CHAMBER, by reaſon of certain word; 
* he uſed at the council table, vi. That the merchants of Eugland 


Petit v. Ad- pl. 34. 21. Hen. 8. c. 20. 
dingron, Trinity Term, 31. Geo. 3. in the king's bench. 
abs I n 
Cas: 15. Gennings againſt Lake. | al 
* Hilary Term, 3. Car. 1. Roll 612. | * 


5 be bailed by , 
F ayother. | & were ſcrewed up here in England more than in Turkey.” And for 
4. Poſt. 507. 579. theſe and other words of ps vanes of the government, he was 
l 4. Inſt. 47. 62. cenſured to be committed to the Fleet, and to be there impriſoned | 
Fa 12. Rep. 83. until he made his ſubmiſſion at the council table, and to pay a fine | 
10 — 135. of two thouſand pounds. . 
18 1. Mod. 144. And now at the bar he prayed to be delivered, becauſe this ſen. | 
bo Ld. Raym. 938. tence is not warranted by any law or ftatute ; for the ſtatute of 
#4; oy 5 Hen. 7. c. 1. which is the foundation of the court of ſtar cham- | 
{A 7. Wil 299. r, doth not give them any authority to punith for words only. i 
1 4H 12.St. Tr. 317. But ALL THE CovRT informed him, that the court of ſtar f 
14 e zs chamber was not erected by the 3. Hen. 7. c. 1. but was a court 
1 3. Wilſ. 188. - . 
4 2. Hawk. P. C. tuany years before, and one of the moſt high and honourable courts | 
- ch. 15. f. 73. 27. Of juſtice; and to deliver one who was committed by the decree g 
44 3- Com. Dig. of one of the courts of juſtice, was not the uſage of this court, a 
or ... car. of And therefore he was remanded. Vide 3. Afſ. pl. 38. 28. If. , 
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A grant from E JECTMENT. Upon not guilty pleaded, a ſpecial verdict was , 
= crown of found, that the prior of Launceſton was ſeiſed in fee of the tene. pn 
bs >> mapa ments within mentioned, which then were ** four cloſes in Neri it 
„ Drecoms, n-! Dr ocomhy in Launceſton; and upon the 28th September, 27. Heu. 8. 8 
« al lancs tothe demi ſed them to John Peres by the name of the four cloſes in Dre- 
* faid metſvage comb, within the boroughot Lanuceſton, HABENDUM for ninety-nine 
2 . . „years, rendering twelve pounds per annum. After wards, in the | - 
1 1 del, e 30. Hen. 8. by indenture inrolled, the faid prior and convent fur- 7 
| « belonging co rendered all their poſſeſſions to king Henry the eighth, who died f 0 


*: the priory of ſeiled, and by mean deſcents it came to queen Exabeth, who, in 
* 4.” is good, the four- and- twentieth year of her reign, by her letters patents, 
altnough at the granted to Edward Froſt and John Walker, and their heirs, tolum illud 


time - . | 
8 meſſuagium et tenementum vocat. DROCOMBS, alias DROTONS, acomma 


fon of the priory , > * 
was ſurrendered fer rag, tenementa, ditto meſſuagio ſpeftant. vel cum codem dimiſſa, ſituat. 


to the Crown, jacent. ct exiſtent. in LAuN CES TON, incamitat. CORNUBI Z, ac nuper pri- 
and the eſtate gratui de LAUNCESTON ſpetantia ; and that theſe lands by mean con- 
Fantec ca vevances were come to the leſſorof the plaintiff; and that before the 


gt, Se leaſes aforeſaid, viz. in 21. Eli. an houſe was erected upon a rood of 
« for cloſes in land of the ſaid cloſes by the occupiers thereof, et quod tenementum 


% Drocems,” jn narratine predietd mentionatum eodem meſſuagio ſpectabat et peri- 
on jheland hut, and as deviſed and granted with the ſaid meſſuage, and was 

| reg always called and known as well by the name of Drocomb as by 
dered. the name of North Drocomb; and that the ſaid tenements at the time 
of the diſſolution were parcel of the poſſeſſions of the ſaid priory; 


Ante, 57. 
>. Keb. 44. Ci. Jac. 526. 3. Lev. 163. Plowd. 170. Moor, 682. 2. Roll. Rep. x51. 3. Cn. 


Big. 443- 1. Burr, 626. Cewp. 9. 60. * 
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and that the faid prior had not other lands in Launceſan known by 


the name of Drocomb, or North Drocomb, there, beſides the lands 
in the declaration ; and that king James, in the eighth year of his 
reign, demiſed thoſe lands to John Eldred tor threeſcore years, by 
the name of the four cloſes late in the tenure of John Peres in 
North Drocomt, under whom the defendant claims. 


And thereupon theſe queſtions were moved : 


Fixs'r, Whether (the leaſe being made by the name of the four 
cloſes in North Dr:comb, there being no other name known when 
it came to king Henry the eighth) the patent of the 24. Elix. by 
another name may be good, for that the queen was not well in- 
formed ? 


SECONDLY, The patent being made of a meſſuage and lands 
thereto appertaining, and this meſſuage newly erected after the 
firſt year of queen £&/izabeth (for then all the reverſion of the ſaid 
four cloſes is found by the verdict to come to the queen), Whether 
the lands ſhall paſs ? For although land in the caſe of a common 
perſon may — by the name of lands appertaining to a houſe, as it 
is in Hill u. Grange (a), yet it cannot be ſo in caſe of the queen; 
and if it might be, yet it ought to be fora longer time than twenty 
years to be fo demiſed and occupied, if you would have it to ob- 
tain a reputation of paſſing by the word pertaining. 


But ALL THE CourrT conceived, that the patent is good for the 
meſſuage and all the land, notwithſtanding theſe exceptions : for 
although the land was nor built upon when it was demiſed, and 
when it came to the king, and that afterwards a meſſuage was 
erected thereupon, or it were afterwards converted into another 
nature before the patent, yet it ſhall be granted as it is, and b 
ſuch name as it is known atthe time of the patent ; and e 
it varies from the firſt name in the leaſe, yet being found to be all 
one, it paſſeth well by the patent. 7 


Also they conceived, that land may be ſaid to be appertaining 


to an houle, as well in the king's cafe as of a common perſon, 


where it hath been let and occupicd together by a convenient time. 
Vide Co. Ent. 384. Dyer, 362. — And afterwards it was adjudged 
for the plaintiff, 


(=) Pl, com. 170. b. . 


Edgar and Webb agaizft Sorrell. 
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A grant from 
the Crown of a 
houſe cum pertie 
nentits will paſs 
land that was 
occupied with 
the hovſe, 


1, Co. 43. 

10. Cs. by, 

2. Roll. Ab. 199. 
3. Com. Dig. 


447+ 
Cow p. Log. 


1. Burr. 626. 


Poſt. 308, 
Ante, 17. 57. 


Cast 16. 


"| RESPASS by original for divers loads of wheat. The defen- In treſpaſs for 


dant juſtifies, for that THE DEAN AND CHAPTER ande et in- 
drvidue Trinitatis in NORWICH, ex fundatione regis EDVARDISEXTI, 


taking a load of 


wheat, if the de- 
ſendant juſtify 


were ſeiſed in fee of the rectory of Henley, in the county of Suffolk, for tithes under 
wherein the ſaid loads of corn were growing, and ſevered from afcotfmentfrom 


their nine parts, which he took by their commands; and ſo juſtifies, 8 
and gives colour to the plaintiffs. reQtory, i (all be 


The plaintiffs reply, that the ſaid dean and chapter were ſeiſed N 
in fee, and that one Thomas —— was dean, and he and the chapter appertaining 
y indenture, by the name of Thomas ——, decanus ſanfte et indi- thereto, whereof 
vidue Trinitatis, Ec. (omitting the words ex fundatione regis E p- mage 
TARD] SEXT1) and the chapter demiſed that rectory to Themas de de. 
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Ercan and 
Wir 


* aiaſt 


Son zZ LL. 


Ante, 101. 162, 
Co. Lit. 303. b. 
- Cro, Jac. 411. 


Doug], 683. 


In pleading an 


ect done by 2 


corporation, as 
entering fora. 
forſciture, a deed 
to enter need 
not be ſhewn. 
Cro. Jac 471. 
2- Saund. 305. 
5- Com, Dig. 
197. 

In pleading a 
leaſe by dean 
and chapter. the 
omiſſion of pare 
pf their ce pra 
yam, is fatal. 


CAS 17, 


Jn a bill of AN- 
u y for an 
annual rent 

| Sfanted for 
life, a declara- 
tion that the 
grante* pirtute 
gujus ſciſitus fuit 
ia damunico ſus ut 
ge libero tenc- 
ments, is good. 


- whereof he might make a feoffment.—Sed non a: 
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Geoch the 9. Elia. for ninety-nine years, and from him conveyg it 
by mean aſſignment to Richard Mapleſden, and from him to the 
plaintiffs ; and that they were poſſeſſed, &c. until the defendant 
took the ſaid tithes. h 


The defendant by rejoinder confeſſes the leaſe, and all the af. 
ſignments, except the aſhgnment by Richard Mapleſden, and that 
he, before the pretended aſſigument, v1z, 22. Fac. 1. by feoffment 
conveyed the faid rectory to one William HWilſton, for which cauſe 
the dean and chapter entered into the ſaid rectory as a forfeiture; 
and the corn being ſevered from the nine parts, and ſet out for 
tithes, he took them by the command of the ſaid dean and chapter, 
and TRAVERSES the laſt grant of the term by Richard Maple/den. 

The plaintiffs thereupon demurred. 

GERMYN, for the plaintiffs, now ſhewed his reaſons : Frgsr, 
Becauſe the defendant, in the rejoinder, pleaded a feoffment of the 
rectory, and doth not ſhew that any glebe was appertaining thereto 

locatur ; for it thall 
be intended a good feoffment, and that there was glebe land theretq 
appertaining. ide 15. Hen. 7. 1. 16. Hen. J. 1. 


THE SECOND EXCEPTION was, Becauſe he pleaded an entry after 
the forſeityre, and ſhews not a deed of command to enter.—ded non 
allocatur : for it is not pleaded that any entered by their command 
after the forfeiture, but that the dean and chapter themſelves en- 
tered, which ſhall be intended a ſufficient entry; and all neceſſary 
circumſtances ſhall be implied. Alſo the feoftment is not only a 
forfeiture, but a diſſciſin, being by tenant for years, and then every 
one may enter on their behalf, where they haye right of entry. 
11. Af. 2. 


Tu THIRD EXCEPTION was taken to the replication : For 
this leafe is pleaded to be made by the dean and chapter, emitting 
part of their name, and for this cauſe was merely void; and fo the 
plaintiffs had not any title, Wherefore jt was adjudged for tlic 
defencant. | 


Sir John Bodwell againff John Bodwell, 
Michaelmas Term, 2. Car. 1. Roll 457. 


RROR of a judgment at the grand ſeſſions at Caernarvon, in AY 
ANNUITY by bill for two hundred and twenty pounds, at- 
rears of an 2 ranted of r pounds, guas ei debet; and 
counts, That the — Sir Jobn Bodwell, upon the 4th Noten- 
ber, 4. Tac. 1. by a deed ſhewn, had granted to the plaintiff, John 
Bodiu ell, the ſaid annual rent, by the name of an annuity or aunull 
rent of twenty pounds, AEN DU to him for his life, by virtue 
whereof he was ſeiſed in dominico ſus ut de libero tenemento; and for 
eleven years behind at ſuch a Feaſt, he brings the action. 


8. C. Jones. 217, g The defendant, Sir John Bodwell, demands oyer of the deed; 


Co. Ent. 49. 
2. Bulit. 148. 


Doug 3 55» 


ougl 455. 


which being entered and read, it thereby appeared, that it wass 
rent iſſuing out of a certain parſonage in the ſaid county, with 
cla uſe of 4Rrefs upon thg rectory or church of Kenthkelley, and di. 
vers other the 2 in the ſaid county there mentioned: a 

pleadec, that the ſaid John Bodwell granted the ſaid reory 15 
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me church of Kenthle/ley to him and his heirs; whereupon he en- ov 
tered therein, and ſo pleaded it as an extingui/hment, &c. agamſe 


. , , BupwsLlt. 
The plaintiff Fohn Bodwell replies, that there was nothing 


granted thereby which was pertaining to the ſaid church. 


The defendant Sir John Bodzwell rejoins, that ſuch a piece of land 
was parcel of the faid rectory and church. N 


Thereupon they were at iſſue; and it was found for the plaintiff 
John Badwell, and judgment given for him. | 


And now error was brought by Sir John Bedwell, and ſeveral 
errors aſſigned upon the record; to which 7obn Bodwell pleaded 
in nullo eft erratum, and all were over-ruled : and now ore tens hg 
inſiſted upon other errors. 


FixsT, That he declaring upon an annuity, or annual rent 
granted for life virtute cugus fuit ſeiſitus in dominico ſuo ut de libero te- 
nemento, proves, that it is no annuity, but à rent-charge, and that 
he made it his election to have it as a rent-charge ; and in proof 
thereof was cited Dyer, 61. & 220.—Sed non allocatur ; for being an 
annuity granted for life, although it is no rent-charge, yet he ma 
plead 72 in dami nico ſus ut de libers tenemento + and although foch 


exception were taken by BExDLOssE, in 3. Edu. 6. who cited that 


caſe, yet the Court notwithſtanding reſolved for the plaintiff. And 8 
Lon p CoKE (a) hath two ſeveral declarations in this manner; and (e) Coke's En- 
yet the plaintiff had judgment. I tries, 49. 


The SeconD ERROR aſſigned ore tenu was, I hat this bill of an- An don ſor an 
nuity is not maintainable, but he ought to have brought an original nu ſecured 
writ: for the ſtatute of 34. & 35. Hen. 8. c. 16. doth appoint, that in dun 8 
Wales actions real and mixt ſhall be ſued by original writ, and not aiſtreſs on non- 
Ly bill; but actions perſonal may be there ſued by bill: and that payment, may 
this is an action mixt, he relied upon 2. Hen. 4. pl. 13. and Fitzherb, be brought in 
« Rent,” 48. Releaſe of actions real is a good bar in this, ſo re- > _ x n 
leaſe of actions perſonal; and this being a franktenement, is rather e. * 4 
real than perſonal. And Ce. Lit. 285. affirms, that it is a mixt charge on the 
action. But ALL THE COURT conceived, an annuity brought by p/n of the 
bill there is well brought; for being an annuity which charges Scantor. 

the perſon who grants it, though with a clauſe of diſtreſs, not w. Jones, 215. 
being 13 by him for himſelf and his heirs until election made, 5. Co. 48. 

and a diſtreſs taken, is merely perſonal. Vide 2. Edw. 4. 84. Long Com. Dig. 


uinto Edw. 3. 40.; and therefore a releaſe of actions perſonal is 891. 
a a hay r — ai — 3 


Nov, for the defendant, in the writ of error, alſo moved, that this 
being not aſſigned for error, the plaintiff ſhould not have advan- 
tage thereof: for the ſtatute refers, that ſuits ſhall be as in North 
ales; and clearly in North Wales the cuſtom was to ſue by R. 27. 
bill or plaint: and if he had aſſigned that for error, the defendant ide 18. Edu. a. 
here might have maintained it by the cuſtom of North Wales ; as in Ahe. 354- 
the Year-Book 36. Edw. 1. error was aſſigned of a judgment in Wales 3?: _ 
in a quod ei deforceat, in nature of a diſſeiſin, and in Wales the ſeiſin 18 
is alledged po? ultimam pacem proclamatam ; whereas in England it is 
poſt primam transfretationem ; and it was maintained by cuſtom of 
Worth Wales. In Hilary Term, 6. Edw. 3. Roll 28. in this court, 
M 4 error 
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Bovwrrt error was aſſigned, Becauſe they held plea of lands in North 
ga ? Males, where the land was held of the king in capite; and for 
Boywait- that cauſe it was reverſed, and the reaſon entered upon tlie roll; 
ſo it appears they have juriſdiction to hold plea of lands not 
held of the king, and that juriſdiction by the ſtatute is in the 
| affirmative ; as it is held 11. Co.64. Dr. Foſter's Caſe, and 33. Hen.8, 
Cro, Jac. 481. Dyer, 50. and a ſtatute in the affirmative doth not take away a former 
ſtatute, but they ſtand together, —But THE Cob Rr did not rely on 
this point, becauſe for the former reaſons they all held, that this 

judgment was good enough. And the judgment was affirmed, 


Cars 18. WL, Grofle againſt Gayer. 
Hilary Term, 1. Car.1. Rell 828. 


D. If the for- FJECT MENT. Upon a ſpecial verdi& the caſe was, Tree 
feiture mw was indicted for a PREMUNIRE, upon a ſtatute of 13. Elz. c. 2. 
— by e. 1.7. and afterwards made a gift in tail of that land, and was after at- 
Jates to the of - fainted by verdiR, and had judgment for the ſaid offence. And it 
fence, or to the was afterwards found by inquifition, upon a commiſſion out of the 
judgment? exchequer, that Tree was ſeiſed in fee of thoſe lands at the time 
W. Jones, 217. of the offence committed, and that the queen by patent granted 
Co. Lit. 129. thoſe lands to Sir George Cary, under whom the plaintiff claims, 


— 126. And the defendant under the title of the tenant in tail And if, &c, 


218. The principal point argued was, Whether an attainder in 3 
oy 3 ph PREMUNIRE ſhall have relation to the offence for the forfeiture of 
3: . his lands, or only to the time of the jadg ment? 


85. 

. SECONDLY, Admitting that this forfeiture ſhall relate to the 
1. Hawk. F. C. offence, Whether this patent after the inquiſition, by commiſſion 
2 Hawk. p. C. under the exchequer ſeal (no office being found by commiſſion 
644. © © under the gicat ſcal), be good by the ſtatute of 18. Elz. c. 2. 
8. Wit. 219. which makes patents upon valuable conſideration good, notwith- 
Hargrave's Co. ſtanding there be not ny inquiſition found by the commithon 
. under THE GREAT 8F.AL ! 


And quad the firſt point, TRE JUSTICES did not reſolve, being 
a caſe of difficulty. 


If the king cim But for the ſecond THEY ALL RESOLVED, that by this judg- 
wpon a forfei- ment, *he ſhould forfeit, &c.;“ that, in that caſe, ncthing veſted in 
ture, his title the king until office found (a): and it ought to be an office by com- 
muſt be ſound” : OY 

by office, on an miſſion under THE GREAT SEAL ; for the franktenement being in 
Inquifition un- the party offending (and, as this caſe is, in a ſtranger by tlie gift in 
der rufen tail) at the time of the attainder, it ſhall not be diveſted from him, 


SAL. and in the king without office by commiſſion under the great ſeal, 
Co. Lit. 13. 130. which is only an office to entitle the king, and not by Inquiſition, 
399: by virtue of a commiſſion under-the exchequer ſeal, which is but 


> Os... for inſtruction or information to the kjng, and for his officers 
Arte, 100 to put the lands holden of the king in charge (). But here the 
2. Co. 16. lands are not come unto the king until the office found. There- 
2-Roll. Ab. 284. fore for this point only it was adjudged for the defendant. And this 
. is out of the ſtatute of 18. E/jz. c. 2. Vide 1. Co. 42. 3. Rep. 10. 
Co. Eliz. $51. 4 Rep. 52. Plowd. 486. Dyer, 325. 29. Hen. 8. ©* Charter de 
4- Com. Dig, # Pardon,” $2. 27. Hen. 8. Office devant Eſcheator,” 17. 


: V. 555. pe Vep- 269; 4; Co. 58. 9. Co, 95, (5) 4. Com. Dig: 39% 
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The Farl of Pembroke againſt Boſtock and Green. Cat 1g, 


UARE IMPEDIT for the church of Mottegſent; wherein he Pleadings in 
counts, That queen Elizabeth was ſeiſed in fee of the advow- 1427* edit. 

ſon of the ſaid church as in groſs, and preſented Mr. Pinder, who s. c. Coab. 439. 
was admitted, inſtituted, and inducted; and that afterwards ſhe S. C. Jones, 215. 

ranted the advowſon in fee to Sir Chriſtopher Hatton, who by his 1 299- 
deed granted to Sir Malter Sands, knight, who died ſeiſed, which“ * 23% 
deſcended to Sir Milliam Sands his fon and heir, who, in 12. Zac. 1, 
granted the next avoidance to Henry carl of Danby, who granted it 
to the plaintiff ; and he, for the diſturbance, brings this action. 
The defendant Green pleaded, © quod predifius WILLIELMUS SANDS 
« non conceſſit,” and iſſue thereupon. And Boffock pleaded and 
confeſſed queen Elizabeth's title, and that, before ſhe had preſented 
Mr. Pinder, ſhe preſented Richard Donnel, who was admitted, inſti- 
tuted, and inducted; and that afterwards the queen pre ſented Mr. 
Pinder (the church being full of the ſaid Richard Donnel), who was 
admitted, inſtituted, and inducted; and that afterwards the ſaid 

ueen Elizabeth granted unto Sir Chriſtopher Hatton, &c, as in the 

claration, and that he conveyed it to Sir Walter Sands, who, 
8. Fac. 1. let the ſaid advowſon «nf page Moore, ſerjeant at law, for 
one-and-twenty years, who granted it to Gex the defendant, and 
that the church became void by the death of Richard Donnel; where- 


upon he preſented the defendant Mr. Beftock to it; and traverſeth, 


that the church was void at the time of the inſtitution of the ſaid 
Pinder ; and iſſue thereupon, and found for the plaintiff for that 
ſecond iſſue. And upon the firſt iſſue a ſpecial verdict was found, 
that at the time of the grant by William Sands he was e/quire only, 
and not knighted: and upon that alſo judgment was given for the 
plaintiff, And upon this judgment error was brought. 


The FIRST ERROR aſſigned was, Becauſe he counts of a grant A declaration in 


by William Sands, knight, and it was found he was not knight; 7% impedie 


d . . : that the king 
and ſo it being a void game by that name, and the declaration un- |. the ad. 


true, judgment therefore ought to have been for the defen- vowſon in fee to 
dant.— But ALL THE Cour conceived, although it is found that 4. B. who 
he was not knight at the time of the grant, yet it is not material: 8ranted it to 
for the iſſue being, Whether William Sands granted, &c. (a), that C. D. E, 
finding is idle an ſuperfluous, and is not material ; but peradven- — drag 
_ l dus, , nding that 
ture it the iſſue had been upon that grant to Walter Sands, knight, C. P. was an 
and the matter had been found, it had been material; as it is in ue, and not 
Dyer, 300. where the iſſue was, Whether Six ThHoMAs DE LA % in im- 
Warr, Miles, LokD DE LA WARR concefſit ? And it was found, CO — 
that he made that — in the life of his father, ſo as he was not a urpluſage; 
then Lord de la Marr, nor knight, which was againſt him that Ante, 76. 131, 
pleaded it. But here the iſſue is upon the grant by MWilliam Sands, Co, Lit. 227. 
and whether it appears that he was a knight at the time of the Cro. Jac. 240, 
grant or not, is not confiderable ; for the grant is good enough, Hob. 54. 


and he had good title to grant, Vide 4. Hen. 6. 1, by RoLes ; . ein“ 8 


Moor, 431. Cro. Eliz. 480. 2. Saund. 308. Savil 
. . . + JOS, +112. Hutton To 2. Inſt. Ld, Ray. 8 
1. Bl. Com. 403. 1. Term Rep, 240. = MY = 
a® But ſee The King v. The Biſhop of grant of the next avoidance.—See alſo 8. C. 
- eſter, 1. Ld. Raym. 305. where the Lit. Rep. 18r. 197. 223. Sir W. Jones, 

ourt held, that this point of the caſe was 215. and Nyer, 299+ b. pl. 35. Shower's 


' Miſtaken, for that the iſſue was not upon Caf, in Parl. 213. 


bt grant to M lia bandin but upon the 


21. Edw. 4. 
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paar 27. Edw. 4. u. & 72. 38. Hen. 6. 38. 7. Hen. 4. 7. 20. Hen. ö. 
A Bro. 100. where it ſhall be by an imnuends, and the grant ſhall not 
BosTecx and pe hurt thereby; and when it is admitted in pleading, the finding 


"ths jury ſhall not prejudice. 
Matter pleaded THE SECOND ERROR aſſigned was, That the defendant Boſtocl, | 
only as induce in his pleading, pleaded a precedent leaſe for years to John Moore f 
— oendry before the grant by him, under whom the plaintiff claims, which b 
Ante, 1035. is good title for the defendant, and deſtroys the plaintiff's title, if 
Poſt. 586. it be true, which the plaintiff doth not N deny, but by his ] 
2. TermRep, Proteſtation ; ſo it is not denied by the plaintiff ; and therefare 
439- * this cauſe the plaintiff ought not to recover; and judgment F 
3- Term Rep. ought not to be given for him, but for the defendant : and in proof 
2 hereof were cited 7. Edw. 4. 20. Dyer, 119. 12. Edw. 4. 7. ; 
- em Rep. 9. Hen. 6. 26. 10. Edvw. 4- 9.—Sed non allocatur; tor although it 
Pad been a good plea, and would have deſtroyed the plaintiff's title, a 
if the defendant had relied thereupon, and the plaintiff ought to 
have anſwered it, yet when it is pleaded by way of inducement 
only to the traverſe, and he traverſeth other matter in the count, T 
the not anſwering or making 8 thereto by the plaintiff a 
is not material; and the iſſue wa i ay upon the avoidance, 2 
and that being found, and not denied by the plaintiff, is not ma- J 
terial; for the traverſe waits upon the matter precedent. 6. C. 24. | 
Read's Cafe, Long Quinto Edw. 3. 9. 3. Edw. 3. 17. Whercupon ] 
the judgment was affirmed. | h 
Ante, 145. p- And THE Cour aſſeſſed the damages td fourſcore pounds, al. 
Hr. though the value was found in the verdict to be an hundred pounds 
28 per annum; yet becauſe the defendant in the writ of error had ob- 
1 tained a writ to the biſhop, and his clerk was admitted, inſtituted, ? 
wo: is, and had gotten the poſſeſſion, until he was removed by a writ of 
2. Term Rep. reſtitution, which was half a year and more, THE Cour would F 
78. give but ſixty pounds for damages, and twenty pounds for coſls. v 
n 
c 20. | —— ggainſi Heylers. e 
| On a verdict for "PF RESPASS by hufband and wife for battery done to them both , 
the defendant in ad damnum ipſorum. b 
—_ —— The defendant pleaded not guilty; and it was found for him, N 
certify that be and certified, that he did it as conſtable in execution of his office 2 
ated as a and double coſts were praycd, according to the ſtatute of 7. Jac. 1. 
conſtable 1 G. 8. : 2 
tcxecut · on 1 | 
ce, he fall But HENDEN, Sexjeayt, moved, that the declaration was ill, be- ( 
— 4 — cauſe huſband and wife cannot join in battery done to them botl, 
the declaration à8 it is 9. Edw. 4. and therefore judgment ought to have been * 
be erroneous. given againſt the plaintiff upon the declaration, and not upon th; ke 
2. Inſt. 236. yerdict; and ſo no coſts ought to have been given. g 
Fatt. 286, 545 But ALL #HE CouRT conceived, becauſe the defendant is found A 
333. „not guilty,” and what he did was as officer, and the ſtatute gries d 
Hob. 219. 274. him double coſts for his vexation, which vexation appears, tie 
_ Op plaintiffs ſhall not take advantage of the inſufficiency. of the dech- - 
Dyer, 32. b. ration and writ to excuſe themſelves of coſts. 4 


Noy, 32. 8 1. Mod. 184. 1. Wilf. 319, 1. Burr, 602. 2. Burr. 1162, 2. Hawk. F. C. 6. 
2. Com. Dig. 549. Sayer's Coſts, 124, Dovgl, 357, and 30%. note (2). And ſee 21. Far. . 
b. 12. and 21. Ceo, 2. c 44. a | | Jeff 


. 
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Jeffes' Caſe. | es- 21. 


EFFEs was indicted, For that he exhibited an infamous libel, A libel on a per- 

directed to the king, againſt Six EDWARD Cokx, late Chief — 
uſtice of the king's bench, and againſt the ſaid Court, for a judg- bim wich A 
ment given in the faid court in the Caſe of Magdalen College, at- jury dur ing the 
firming the ſaid judgment to be treaſon, and calling him therein time be was in 
« traitor, perjured judge,” and ſcandalizing all the profeſſors of the _ is an in- 
law, and containing much other ſcandalous matter; and fixed this 1 
libel upon the great gate at the entrance of Meſiminſier-hall, and . — 
in divers other public places. — 


And being hereupon arraigned, he prayed that counſel might be Counel v 
aſſigned him; which was granted, and he had them, but would not n 
be ruled to plead as ny adviſed ; but put in a ſcandalous plea, —_ — 
and inſiſting upon it, affirmed that he would not plead otherwiſe. Poſt. god. 

1. Sid, 271, 

Whereupon IT WAS ADJUDGED, he ſhould be committed to the — 
marſhal, and that he ſhould ſtand upon the pillory at you wing ae of pillory may 
and Cheapſide with a paper 1 offence, and with ſuch be inflieted ſora 


a paper be brought to all the courts at I eſtminſier, and be continued — 


in priſon until he made his ſubmiſſion in every court, and that he Tek. 504. 
thould be bound with ſureties to be of good behaviour during his J. 7% 25, 
life, and ſhould pay a thouſand pounds 150 for that offence to the Ft. 201. 
588. Stra. 934. 8. Mod. 178. 1. Hawk. F. C. 357, 
R. C. 's Caſe. Carn 296 


THE ſame day R C. was brought to the bar (being removed The king's 

> from St. Alban's by habeas corpus and certiorari, where he was a bench may 
priſoner, and attainted for felony, viz. for horſe-ſtealing). And it — — 
was now demanded of him, what he could ſay why execution ſhould by be al 
not be done upon the inditment? And becauſe he could not ſhew upon a perſon 


good cauſe to ſtay the execution, he was committed to THE MAR- *tainted of fe. 


SHAL, who was commanded to do execution: and the next day he = . 7 na 
was hanged. court by hab. 


corp. and the record of conviction removed by certiorari. Ante, 90.—1. Sid, 72. 1. Lev. 61. 


1- Keb. 244- 2. Hale, 4. Poph. 131. Cro. Jac. 495. Foſter, 140. Strange, 553. 4+ Burr. 2086. 
2- Hawk, P. C. 656. 


Symms again/t Smith. Carn 23. 


(COVENANT. Whereas the defendant (reciting that ſhe had 1n covenant by 
an eſtate for life in ſuch cuſtomary lands) covenanted, thatſhe 4 40 permit I. 
would ſurrender the eſtate upon requeſt, and permit the plaintiff rg ou 

— 0 . „ a 
to enjoy the ſaid lands, and take the rents, iſſues, and profits of breach that £ 
them; and in fact aſſigns for breach, that ſhe did not ſuffer him to took the rems 
enjoy the ſaid lands, but had received the rents, iſſues, and profits and did not per- 
of them from the time of the making of the indenture until the — J 
day of the writ, &c. 1 —— 


The defendant demurs upon this declaration. And it was now . 4-is a ſpe- 


Fl 


* argued at the bar by BALL, for the plaintiff, and by ROLLs, for the Pot. 299 


| defendant. And the defendant ſhewed for cauſe, 
| 8. C. Jones, 218. 
f. Lev. 293, Hard. 132. 2. Vent. 278, 4. Bac. Ab. 18. Cowp, 12 f. Doutzl. 272. 684 
x Fixsr, | 
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sruus Fiksr, That there was not any requeſt alledged for the permiſ. 
againſt fion.—Sed nan allocatur ; for the requeſt extends only to the ſur. 
r. Tender, and not to the permiſſion. | 


SECONDLY, That he doth not alledge a ſpecial diſturbance by 
entry or otherwiſe. 


Several breaches "THIRDLY, The breach is too general in aſſigning, that ſhe re. 
may be affiened ceived the rents, iſſues, and profits of the lands, without ſhewing 
1 what, To as it might be iſſuable, and thereby recover in damages 
Irn r on bond às much as the defendant received, according as it ſhall be proved 
for perform- to the jury.— But THE Cour conceived, that in covenant he may 
ance of cove - aſſign as many breaches as he will, though not in debt upon an 
nancs. obligation for performance of covenants (a) ; for in that caſe there 
* Co. 80. b. ought to be a certainty, and certainly aſſigned ; but in a covenant 
— main it may be aſſigned as general as the covenant is. And therefore it 
Poſt. 299. was adjudged for the plaintiff. 47. Edw. 3. pl. 3. 46. Edw. 3. pl. 4. 
2. Burr. 773 (a) But now by 8, & 9. Will. 3. c. 11. the plaintiff may, in this cafe, aſſign as many 
breaches as be pleaſes. s 


c 24. Benſon again F lower. 
Jide Ante, 166. 


Damages and THS Caſe was moved again the laſt day of this Term, and the 
aſhenment before the commiſſioners was read in court: and 
Werft upM foraſmuch as the becoming bankrupt and the aſſignment of the 
ea. ſa. and con- . 3 | 2 
tinaing in the commiſſioneis were after the writ of execution ſerved, although 
therift's hands, they were before the return of the writ, ox Es, WHiTLock, and 
are not affign- MYSELF conceived, that the money in the ſheriff's hand was not 
able bythe com aſſignable, although by the judgment the damages and coſts were 
miffion2rs on 3 8 5 
the plaintiff's aſcertained, and turned into rem judicatam ; for it cannot be {aid to 
becoming bank · be the bankrupt's money until it be paid to him; and in the mean 
rupt beſore the time it is in the hands of the ſheriff, quaſi in cuſtodid legis. And 
rerurn of the the caſe is ſo much the ſtronger, becauſe it was upon a capias ad 
2 8 fatisfaciendum, and the money paid to the ſheriff to ſatisfy the exe- 
Poſt. 340. cution, ſo that it is not due to the plaintiff until it be paid to him: 
ber W. Jones, and none may give a diſcharge thereof but the plaintiff, who is 
215. party to the record ; and being levied by record, it ought to be de- 
Jud. Ref. 126, hivercd unto him, who may acknowledge ſatisfaction upon the 
127. record; and the aſſignees are ſtrangers to the record, and cannot 
7 Deere Will. have the benefit thereof. — It was therefore reſolved, by the aſſent 
2 6.1243 of Hype, Chief Jiſlice, who firſt doubted thereof, that this money 
Pougt. 534. ſhould be delivered to the party who recovered, he acknowledging 
1. Term Rep. ſatisfaction. Med. Rep. 93. ; 
103. ' | 
gar 25. Shalmer again Foſter and his Wife. 
Trinity Term, 5. Car. 1. Roll 


In an action for ACTION FOR WORDS : For that the wife of the defendant 
1 ſpake of the plaintiff, to Anne Rocheſter the plaintiff's mo- 
7 . ther, theſe words : Where is that lying thief thy ſon?“ innuendi 
« ſox 7 He hack The plaintiff: © He hath murdered my anti,” quaudam DoroTHEAN 
„ murdered my STOKE, amitam defendentis 1XNUENDO, © and I will prove it.“ 
Aunt, and 1 f 
# will prove it;“ it muſt be Qaverred in the declaration, that the plaint ff was ſon of the perſon ſpuken le. 
Poſt. 47. 443. — Cro. Jac. 1c8. 635. 1. Roll. Abr. 84, $5. Cro, Eliz. 436, 7, Roll, Rep. 79+ 
1. Sid. 5e., Cowp, 679. 4 Term Rep, 217, 


The 
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The defendant pleaded not guilty; and found for the plaintiff: 
and moved in arreſt of judgment, that theſe words are uncertain of 
whom they were ſpoken, no precedent communication being 
alledged to be of the plaintiff, nor that he was the only ſon of 
the ſaid Anne Rocheſter, to whom the words were ſpoken : and 
it may be that ſhe had divers ſons, and every of them might have 

Aion as well as the plaintiff; and therefore, without ſuch 
averment or precedent communication of him, that the ſtanders- 
by might know without ambiguity who is meant by the words, the 
action is not maintainable. 


Wurrrock and MYSELF were of that opinion; for non conſtat 
de perſond : and, in proof of that point, I cited as a precedent the 


177 


SHALMER 
againſ? 


Fos 1 and his 


Wirt. 


caſe of Harvey v. Chamberlain (a), aud another caſe of Benner v. () Cro. Jae. 


dant. 


Hype, 4 Juſtice, and Jones, Juſtice, doubted thereof, be- 
cauſe it was alledged that ſhe ſpake / the plaintiff, and is found 
guilty, | 

But it was thereto anſwered, that ſo are the words in every de- 
claration, and ſo it was in the precedents cited: but becauſe the 
words be not put in certain, nor aided by averment, the declaration 
is not good, and cannot be aided by the verdict. Whereupon the 
Court would adviſe. Et adjournatur. | 


Hilary 


Coduam, where for ſuch words it was adjudged for the defen- * 


35+ 


* Hilary Term, 
| 8. Car. 1. In the King's Bench. 
Sir Nicholas Hyde, Kut. Chief Juſtice. 
Sir William Jones, Kut. i 
Sir James Whitlock, Knt. Juſtices: 
Sir George Croke, Kt. | 
Sir Robert Heath, Nut. Attorney General. 
Sir Richard Sheldon, Knt. Solicitor General. 


_  _" —"—————————— — ——— ——ͤͤ——-— zm 


Carr 1. 5 Deckrow and Others againſt Jenkins. | 
8 IEC T MEN againſt four, of an houſe and 2 acres of 
againii four, if land. Three of the defendants were found guilty of the 
ib ee be found houſe and ten acres of land, and not guilty for the reſidue, 
— — ang The fourth defendant is found not guilty generalſy, and judgment 


for the refidue, was entered, that he ſhould recover his term in the houſe and ten 
and the fourth ac res of land, and coſts againſt the three defendants ; and that the 
is found not faid three defendarits caprantur, and that they be acquitted gu 
er 2 reſituum, whereof they be acquitted ; and that the plaintiff guoad the 
— erer thtee detendants, pro falſo clamore, for ſo much as they were ac- 
Jointly as to all quitted ; and pro falſe clamore againſt the fourth defendant, it in 
the defendants. m/ericord:d. | | 
ran s And becauſe there were not two ſeveral mi/ericordias, $C1LICET, 


Poſt. 453- 

35 as to the three defendants, pro fal/o clamore, pro tanto, &c. whereof 
Cro. Jac. 134. 
Hob. 


-=4 3 to the fourth defendant, quod fit in m:ſericordia 3 but Joint quead all 


1. Med. 10. the defendants, quad fit in miſericordia ; it was aſſigned for errot, 

Stra. 266. and much inſiſted by GrRM VRN that it was error, Beeauſe there 

. 54- ouglit to have been ſeveral amercements; and the joining of both 

Le. RN. 22. amercements in one is errot ; and in ptoof thereof he relied upon 
8. Co. 62. Beecher”s Caſe. 


But Broome, Secondary, affirmed it to be the uſual courſe of that 
court, that if the one defendant be found guilty for part, and found 


not guilty for the reſidue, and the other defendant is found not 


puilty for all, then the entry is, that the plaintiff be in miſericordia 
ut once, which is ſpecially entered. 

Tur Corr thereupon would further adviſe ; and being moved 
again afterwards, judgment was affirmed. Vide 47. Edw. 3. 10. 
9. Hen. 6. 2. 5. Co. 59. 


Nor, The prothonotaries ſaid, that it is the uſual courſe to 
make entries in this manner, yet that ſometimes they find entries 
have been made thus: * that groad the three for ſo much whereof 
% they were acquitted, that he be in miſericordid and for tlie fourth, 
that he be in miſericardid (a). 

(e) By 16. & 17, C, 2, c. 8. nojudg- take no notice of any fine or capias at all, 
m ot (hall be reverſed for the want cf a i Hut if jodgment be for the defendant, the 
ſericordik or i capiatut, or becauſe the one it is confidered that the plaintiff and his 
is put for the other, By 5. & 6. Will. 3. pledges of proſecuting benominally amercef 
c. 12. the capias pro fine is taken away, On for his falfe (bit; and that the defendant may 
judzments therefore for the plaintiff in the go withobt day, 4. Bl. Cem. 338. Salk 54 


common pleas, they no enter that the fine 3. Bac. Abr. 508. 
is rexvtted;z and in the king's beach they 
Gryifyt 


they were acquitted, quid fit in miſericerdid; and pro falſo clamore as 
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SGryffyth againſt Jenkins. | Caen 2. 
| ERROR upon a judgment in Wales, in a quod ei deforceat in na- Piet 
— ture of a WRIT or RIGHT. | for ſo many 


Tur FixsT Exxon aſſigned was, Becauſe the writ being gene- — — 


ral, the count is, that he deforced him of a meſſuage, and of nine- out ſhewing 
and-twenty acres of land, thirty acres of meadow, forty acres of how many acres 
aſture, and of twenty acres de jampnã et bruerid, which ought to of each, is good; 
be ſhewn in certainty ; as in a præcipe of twenty acres of meadow but in a warr 
and paſture, if he ſhew not in particular the quantity of every of OE une 
them and their nature, it is ill.— But here in this quod ei deforceat — * 
it is well enough; for ampna and I rueria are not intended lands Pott. 573. 
and ſeveral ſorts, but of one and the ſame land, which is Heath- ; 
ground whereupon gorſe and furze are growing: and in proof page 5.353. 
thereof was cited the Caſe of the Lady Howard v. Candiſb in dower. 5 — — 
Dougl. 305. 1. Term Rep. 27. 


Tur Sxcoxp ErRoR aſſigned was, That the iſſue is not well 1qye joined in 
joined, becauſe he pleaded he hath * majus jus tenendi tenementa a gued u defor- 
« prædicta than the plaintiff, and he doth not ſay ili et hære- cat, on a plea 
« dibus ſuis,” according to the uſual courſe , for it may be that he W. be hath 
was tenant for life, or tenant in tail; and therefore becauſe he did ½½ 7s we 
not thew in certainty que e/tate, it was ill.—Szd non allocatur ; for the pain — 
the Court would not intend he had a leſſer eſtate than in fee; and good, without 
if he were but tenant for life, it was at his own peril to plead in ing #6 . 
that manner, for it is a forfeiture of his eſtate: and it was held e ſs. 


to be no error. Co. Lit. 2 51. b. 


Tus Tüixp ERROR aſſigned was, Becauſe the venire facias had A venire facies | 
not fifteen days betwixt the 2% and the return thereof, but was 2 arcalaRtionin 
the next day after the te. — Sed non allocatur ; for in Wales they — 8 
have their proceſs from day to day in one and the ſame ſeſſion. 1 


Wherefore the judgment was affirmed. 1. Saund. 73. able the day 
aſter the ge. 


Gylbert againſt Fletcher. Cat's 
Trinity Term, 4. Car. 1. Roll 1359. | 


VENANT againſt an apprentice for departing from his ſer- Breach of co- 
T vice without licence (a) within the time of his apprenticeſhip, ht. will not 
The defendant pleaded, that at the time of makin he indenture — on 
he was within age; and thereupon it was . — — 


It was argued at the bar, that this indenture ſhould bind the in- indentures. 
fant, becauſe it was for his advantage to be bound apprentice to Hutton, 63. 
be inſtructed in a trade. He is alſo compellable by the 5. Elix. c. 4. Cie. Fig. 5 
to be bound out an apprentice. Cro. ] — 


But ALL THE Count reſolved, that although an infant may vo- Stra.1083-1132, 
luntarily bind himſelf apprentice, and if he continue apprentice op Dig- 
for ſeven years may have the benefit to uſe his trade, yet neither — dun 
at the common law, nor by any words of the 5. Flix. c. 4. (5), ſhall 5. com. Dig. 
the covenant or obligation of an infant for his apprenticeſhip 234- 

, | 2. Vern, 492, 

(4) By 6, Geo, 4, e. 26, if an appren- does not extend to apprentices giving mere l. Ul Cem. 456. 

tice abſent himſelf from his ſervice before than ten pounds, or after ſeven years elapſed Co. Lit. 172, 4, 


his time is expired, he ſhall ſerve for ſo long beyond their term. K. 814, 
time as he has abſented himſelf, or maks (5) Vide 8. Ann. e. 9. 18, Geo, 2. Pougl. 518. 

ion, or be committed to the houſe c. 24, and 20. Geo, 2, c. 43. 1, Term Rep, 
of correction for three months 3 dut this | 40. 


Vern. 131.411. 


ß gs. TR 


GrtzrzT bind him. But if he miſbehave himſelf, the maſter may corjeq 

. MY him in his ſervice, or complain to a juſtice of peace to have him 
Se Mr. Conft's Puniſhed, according to the ſtatute. But no remedy lieth againſt an 
eJition of hott's infant upon ſpch covenant : and therefore it was adjudged for the 
Poor Laws, defendant. Vide 21: Hen: 6. 31. 21. Edw. 4. 6. 9: Hen. 6. 8, 


page 503-t0519- | 


* 


CA 4. 55 Babington apainſt Wood. 
| A bond given EBT upon an obligation conditioned, Whereas the plaintiff 
ih confideration intended to preſent the defendant to ſuch a benefice, that if 


of de ng pro- the defendant at any time after his admiffion, inſtitution, and in- 


moted to a be- 


. duction, at the plaintiff's requeſt, reſigned the ſaid benefice into 
di- hr N 
—_ — the hands of the biſhop of Londen, that then, &c. The defendant, 
it on requeſt, upon ojer of the condition, demurred generally. 


is not fee. And this was argued by GR1MSTON. for the plaintiff, and by 
Hutton, 111. CALTRHRO for the defendant, who ſhewed, that the cauſe of de- 


— ws murrer was, For that the condition of the bond being to reſign upon 
274. requeſt of the patron, it is /imony and againſt law, ſo the bond 
Raym. 175+ void, | | 

n. But ALL THE CovRT conceived, that if the plaintiff had averred, 


8 that the obligation was made to bind him to pay ſuch a ſum, or to 


Moor, 647. make a leaſe, or other act which appears in itſelf to be /me, 
Stra. 227. 534+ then upon ſuch a plea peradventure it might have appeared to the 
3. Ven. 4, Court to be fimony, and might have been a queſtion, Whether 


nog ors ſuch a bond for fimony thould be void? But as it is pleaded by 


86. . the condition, it doth not appear that there is any ſimony; for ſuch 
2- Ch. Caf. 59. a bond to cauſe him to reſign may be good, and __ good reaſon 
399 and diſcretion required by the patron, viz. if he be non-reſident, 


or take a ſecond benefice by a qualification, or the like. And a 
Prec. Ch. 182. i , . a . 7 
Sayer, 147. and precedent was ſhewn in Jenes u. Lawrance (a), where ſuch a bond 
fee the caiect was made ta reſign a bene ice upon requeſt, when the fon of Fore 
Bagthaw S came to twenty-four years of age, to tlie intent that he then 
— * ff "3 might be preſented to it; and it was adjudged good in the king's 
yartridge . bench, and afnrmed in a writ of error in the exchequer chamber. 
Weiten, 4. And ALL THE COURT was of this opinion; whereupon judgment 


Term Rep. 357+ was given for the plaintiff. 
(a) Cro, Jac. 248. 


ces 5. Keyley again Manning. 
| Trimity Term, . Car. 1. Rell 951. 


A royal procla-· COOVENANT for not building of an houſe, where the defendant 
— coveuanted, That he would erect three houſes upon ſuch land 
3 * demiſed to him, unleſs he were reſtrained by the king's proclama- 
carat rac, tion, &c. The defendant pleaded, that ſuch a day and year the 


and therefore it King made a proclamation to reſtrain building. 


| — 1 plaintiff there upon demurred; and the cauſe ſhewn was, 


Ame, 162. Becauſe a proclamation was pleaded, and no place expreſſed where 
Poſt. 461. 482. the proclamation was made, and ſo ho. vine, if iſſue ſhould have 
1. Roll Rep. 152. been joined thereupon : alſo becauſe it is not pleaded to have been 
12.Co, 7%, made ſub magno fegillo Augliæ; otherwiſe it is not good. | 


5 And ALL THE CovkT were of this opinion upon the firſt mo- 
432» tion, becauſe a proclamation binds not unleſs it be under of 
GREA 


Ws 
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SEAT SEAL ; and if it be denied there can be no iſſue thereupon, Kerr 


again 


but only u tiel record, which cannot be unleſs he plead it to 6 


be /ub magno ſigillo.— But afterwards, being again moved, JONES 
and WriTLock ſeemed to doubt thereof, Lecauſe when it is 
pleaded that ſuch a proclamation was made, it, ſhall be intended 
duly made; as in re cous it is returned quod fecit warrantum, al- 
though it be not pleaded to be in writing, yet it ſhall be intended, 
But it was thereto anſwered; True it is, when it is but by way of 
inducement; but otherwiſe, when it is the ſubſtance of the plea. 
Whereupon it was adjourned, 


The King again Sir John Elliot, Denzell Hollis, and 6. 
Benjamin Valentine. 


N INFORMATION was exhibited againſt them by Tur An information 
ATTORNEY GENERAL, reciting, © That a parliament was — 8 

ſummoned do be held at WESTMINSTER decimo ſeptimo MARTI, houſe of com- 
zertio CAROLI regis ibid. inchoat. and that SIR JoHN ELLIOT was mons for cen- 
duly elected and returned knight for the county of Cornwall, and ſpiring to di- 
the other two burgeſſes of*parliament for other places, and Sir — — 
Jobn Finch choſen ſpeaker ; that Six JOHN ELL10T, „ machinans et by — 4 
intendens, omnibus viis et modis ſeminare rt excitare diſcord, evil will, adminiſtration 
murmurings, and ſeditions, as well verſus regem, magnates, prælatos, of an intention 
proceres, et juſliciarios ſuos, quam inter maynates, proceres, et jufficiarios, _—_ - pl 
et reliquos ſubditos regis, et totaliter*deprivare et avertere regimen et gu- fobjet — — 
bernationem regni ANGLI® tam in domind rege quam in conciliariis et privileges of 
miniſiris ſuis cujuſcunque generis, et intreducere tumultum et confuſionem paliament, 
in all eſtates and parts, et ad intentionem that all the king's ſubjects 2nd for an af- 


ſhould withdraw their affections from the king, the twenty-third of OP — 


EBRUAR Y,annoquarts CAROLI,in the parliament and hearing of the poreibiy in the 


commons, also, maſitiose, et ſeditiosè, uled theſe words, © The king's chair, to pre- 
& privy council, his judges, and his counſel learned, have con- vent an ad- 

+ ſpired together to trample under their feet the liberties of the 5 
© ſubjects of this realm and the liberties of this houſe.” And 1 
afterwardz, upon the ſecond of March anno quart aforeſaid, the 38. Hume's 
king appointed the parliament to be adjourned until the tenth of £5 — 
March next following, and ſo ſignified his pleaſure to the houſe of 216. 8 
commons; and that the three defendants, the ſaid ſecond day of 210. and 604. 
March, 4. Car. 1. malitiost agreed, and amongſt themſelves conſpired Prinn's 4. loft, 
to diſturb and diſtrat the commons that they thould not adjourn 16, Co. 6 
themſelves according to the king's pleaſure before fignified ; and 14 Rep 3 6. 
that the ſaid Sta Joy ELL1oT, according to the agreement and LM 
conſpiracy aforeſaid, had maliciouſly, in propeſftum et intentionem 
prædict. in the houſe of commons aforeſaid, ſpoken theſe falſe, 
malicious, pernicious, and ſeditious words precedent, &c.; and 
that the ſaid Denzel! Hollis, according to the agreement and con- 
ſpiracy afoteſaid between him and the other defendants, then aud 
there falid, malitios?, et ſeditiosè uttered hæc falſa, malitio/a, et ſcan- 
dalofa verba præcedentia, &c.; and that the ſaid DENZZELIL HoLLts 
and BENJAMIN VALENTINE, ſecundum agreamentum et conſpira- 
tionem preditt. et ad intentianem et propoſitum prædict. uttered the ſaid 
words upon the ſaid ſecond day of March after the ſignifying the 


King's pleaſure to adjourn ; and _ ſaid Sir Jehn Finch the ſpeaker 
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endeavouring to get out of the chair according to the king's com- 


mand, they vi et armis, manu fort! et illicit, aſſaulted, evil intreated, 
and forcibly detained him in the chair ; and afterwards, he being 
out of the chair, they aſſaulted him in the houſe, and evil intreated 
him, et violenter manu forti et illicito drew him to the chair and thruſt 
him into it, whereupon there was great tumult and commotion in 
the houſe, to the great terror of the commons there aſſembled, 


inſt their allegiance, in maximum contemptum, and to the diſhe- 


riſon of the king, his crown, and dignity : for which, &c.“ 


To this information the defendants appearing, pleaded to the 
juriſdiction of the Court, that the Court ought not to have cog- 
nizance thereof, becauſe it is for offences done in parliament, and 
ought to be there examined and puniſhed, and not elſewhere. It 
was thereupon demurred ; and, after argument, adjudged that they 
ought to anſwer ; for the charge is for conſpiracy, ſeditious acts, 
and practices, to ſtop the adjournment of the parliament, which 
may be examined out of parliament, being ſeditious and unlawful 
acts, and this Court may take cognizance and puniſh them. 


Hob. 111. Salk, 19. Ld. Raym. 938. 


Afterwards divers rules being giveſl them to plead, and they re. 
fuſing, judgment was given againſt them, viz. againſt Sr Fobt 
Elliot, that he ſhould be committed to THE Tow RR, and ſhould pay 
two thouſand pounds fine, and upon his enlargement ſhould find 
ſureties for his ”_ behaviour; and againſt Hollis (a), that he ſhould 
pay a thouſand marks, and ſhould be impriſoned, and find ſureties 
&c.; and againſt Valentine, that he ſhould pay five hundred pounds 
fine, be impriſoned, and find ſureties. ON 


NoTE, That afterward in the parliament 17. Car. 1. rr was 
RESOLVED by the houſe of commons, that they ſhould have re- 
compence for their damages, loſſes, imprifonments, and ſufferings 
ſuſtained for the ſervices of the commonwealih in the parliament 
of 3. Car. 1. Vide poſtea, fol. 604. the votes of the houſe of com- 
mons and reſolution of the lords concerning the illegality of this 
judgment, 19. Car. 2. 84 

(a) The Lord Holli: brought a writ of 1668 the judgment of the king's bend 


error on this judgment purſuant to an oder was reverſed by the lords. L. C. B. Par» 
of the houſe of lords, and on the 25. April XA MSS, 


Eafter 
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He Nicholas Hyde, Kut. Chief Juſtice. 
Sir William Jones, Knt. 


Sir James Whitlock, Kut. Juſtices. 
Sir George Croke, Kut. 


Sir Robert Heath, Kut. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General. 


Pew's Caſe. | Can ©. 


3 HOMAS PEW was arraigned for the murder of one Gar- tf a defendane 
diner; and upon evidence it appeared, That the ſaid Car- kill an officer 
diner was a bailiff ſworn and known, and under-bailiff to who is _ 
the dean and chapter of Meſiminſter; and he having the ſheriff's * — np. 
warrant to arreſt the ſaid Thomas Pew upon a capias out of the him, he is 
common pleas, and ſeeing him in Shire-lane within the liberty of guilty of mur- 
W:ftminfter, the ſaid Pew ſeeing him come towards him, drew his r, 1 the 
ſword, and the ſaid Gardiner approaching to __ hold on him — pine 
(not uſing any words of arreſt, as was proved), Thomas Pew ſaid ,req, or ex- 
(as it was proved upon examination of two witneſſes before the co- preſs his in- 
roner), ©* Stand off come not near me ! I know you well enough: tention of ma- 
* come at your peril !” and the bailift taking hold of him, he — _ * 
thruſt him with his ſword that he died immediately.—I T was , 2 1 
HELD by all the Court, that it was murder; for he coming as an — a 2 
ofheer to arreſt, and not offering any other violence or provoca- Lg, Raym. 
tion, although he uſed not the words I arreit you,” or ſhewed 1302. 1574. 
him any warrant, becauſe peradventure he had not time, nor was 1. Hale, 438. 
demanded the cauſe, the law preſumes it to be malice and murder 8 
in him that ſo kills one being an ofticer and coming to execute 3. Inſt. Pg 


proceſs, 9.Co.67. b. 40. 
Cro. Jac, 280. Foſt. 132. 308. 312. 318 321. Cowp, $30. 


| Sir Stephen Bord geit Cudmore. 8 
ERROR of a judgment in geht in the common pleas. The error Debt for rent 
aſſigned was, Becauſe debt was brought in London by Cudmore Mainſt the af- 
as aſſignee of J. S. of a reverſion of land in the county of So- _ ene 
nerſet. upon a leaſe for years made at London of the ſaid lands, 1 fe — 
rendering the rent of twenty pounds yearly at the Temple Church, is heal, and 
London, luppofing the leate to be made at the pariſh of Sr. Afary Bow, muitbebrought * 
in the ward of Cheap, London, lor two years rent behind aiter the where the land 
aſſignment of the reverſion” and attornment thereto ; whereas the he | 
action ought to have been brought i f Somer/et, w e 
85 ght in the county of Samer ſet, where 
the land lies, becauſe the privity of contract failing by a:gnment 3 — 
of the reverſion, he is only to maintain the a lion upon the pri- 4 ge "_ 
* 2. 3. Mod. 336. Salk. 30. Cro. Jac. 14% Latch. 197. W. Jones, 43. Hob. 35. 
9 og Bs Lev, 259. 2. Lev 80. 3. Lev. 233. 1. Si1. 402, Carth, 182. 1. Sauad. 238. 
15. Tidd's Pract. 11. Cowp+ 176. 4. Term Rep. 387. 


N 2 vity 
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$1aSTzenen vity in law for the intereſt of the reverſion, and that ought to 
— have been brought in the county of Somerſet, where the land lies. 
Cuoxonz. And this was agreed on the other ſide, unleſs the rent had beer. 
reſerved payable at London, and in that caſe the action may be laid 
in London, for payment might have been there pleaded, and upon 
nl debet thoſe in London might beſt take cognizance of the pay. 
ment; and therefore the judgment was well given, and not error, 


3:4 vide Gro. But ALL THE Court conceived, foraſmuch as the privity of the 

Eliz. 328, 636, contract is gone by the aſſignment of the reverſion and the attorn- 
ment, and the rent follows the land, the plaintiff being only in- 
titled thereunto by reaſon of his having the land, therefore the 
action ought to have been brought only in the county where the 
_ A and not elſewhere: whereupon the judgment was re- 
verſed. 


Cart 3. | James againſt Hayward. 


If . #ew gate "TRESPASS for breaking his cloſe, and pulling up, cutting, and 
96762196 agy caſting down a gate. | 

w_ OO. The defendant juſtifies, Becauſe the gate was ran croſs the 
temmen azſence, highway; and ſo fixed that the king's ſubjects could not paſs with- 
although it be out interruption by reaſon of the ſaid gate, to the nuſance of the 
wor fiſtened x king's ſubjects ; and therefore he pulled up; cut, and caſt down 


— 81 the ſaid gate to uſe the ſaid way. 


paſſing that way The plaintiff ſhews, that he ſet up two poſts on each fide of the 
ey und de. Way, and hung the gate upon one of the ſaid poſts, for the pre- 
roy it. ſervation of the ſprings of the wood there from cattle, ſo as the 
Ante, 132. ſubjects might pals the ſaid way without prejudice or impediment 
Poſt. 310. at their pleaſure; and traverſeth that the gate was ſo fixed and 
4. Roll. Ab. tied that the king's ſubjects could not paſs without interruption 


244 by the gate. a | 
8 | The defendant, upon that plea, demurred. 
3 Tux FirsT QuesTION was, Whether the erecting of a gate 


9. Co. 55. croſs an highway, which may be opened and ſhut at the pleaſure 
. of paſſengers, be a common — itſelf in the eye of the law? 
Cro. Jac. 446- it being an open gate fixed upon hinges that ſubjects may pals the 
1 ſaid way at their pleaſure. 

1. Com. 2 SECONDLY, Admitting it to be a nuſance, Whether every out 
217 may pull up and caſt down the ſaid gate at their pleaſure ? 


Hp, Chief Juſtice, Jones, and WRITTOck, for the Fnsr, 
3- Com. Dig. conceived, that the erecting of a gate, although it be not locked 
686. or tied, but that every ſubje& may open it and have paſſage at bi! 
8 Dig- pleaſure; is a NUSANCE ; for it is not fo free and eaſy a paſſage a 
3. Hawk, P. C. if no ſuch incloſure had been; for women and old men are more 
362. 366 troubled with opening of gates than they ſhould be if there were 
| none. | | 

But it ſeemed to Mx that it is not any nuſance in itſelf, bes 
ſo ſmall a trouble, but much fer the public good that there 
ſhould be incloſures for the preſervation of corn and graſs fro 
cattle ſtraying. And the law accounts not fuch petty troubles to 


be nuſanccs j for it appears that there are many gates in divers — 
| | | * 


- 
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ways which have been always allowed : and by it were a nuſance Janes 
in itſelf there ſhould not be any gate, for there cannot be * pre- 19 22 
ſeription for a nuſance; and the multitude of gates in feveral = 
ways prove that it never was accounted to be any nuſance; and 

2. Eau. 4. þ!. 2. the erecting of a gate upon the way is pleaded, 

and admitted to be lawful enough. 


For THE SECOND, they held, that admitting it to be a nuſance, A public nu. 
although the uſual courſe is to redreſs it by indictment, yet every 19m noma 
rſon may remove the nuſance; and Hype, Chief Fuſtice, JONES, ,,jvae indi. 
and WIT Lock, allowed, that the cutting of the gate was laW- vidual, 
ful; whereupon judgment was for the defendant. And JONES ,. Term Rep. 
aid, that for ancient gates upon highways, it ſhall be intended 364, 
they are by licence from the king, and upon a writ of ad quod 
damnum ſued out of chancery, But I conceived, that canno tbe 


for a ſtopping, &c. þ 


Spalding againſt Spalding. 3 


ERROR of a judgment given in E/y. Upon a ſpecial verdict A deviſe to 4. 
the Caſe was, That John Spalding had iſſue three ſons, John, and the heirs of 
Thomas, and William. He deviſed the land in queſtion to 505. = body in.fes 
his eldeſt ſon, and the heirs of his body, after the death of Alice, wap 
the deviſor's wife; and if John died, living Alice, that William ſhall &. aie, living B. 
be his heir. Alſo he deviſed other lands to Thomas, and the heirs that C. ſhall be 
of his body; and if he died without iſſue, that then John ſhould his heir, malt 
be his heir. And he deviſed other lands to J/7//zam, and the heirs yr — tc 
of his body; and if all his ſons ſhould die without heirs of their ie in the life 
bodies, that then his lands ſhould be to the children of his brother. of B. and not 
John dies, having a ſon, in the life of Alice; Alice dies; and J/lliam = enuring to 


enters upon the ſon of Fohn : eat the pre- 


And, Whether his entry were congeable ? was the queſtion, tail. 


It was adjudged in the court at Ely, that the entry of Milliam, mo _ 360. 
the ſon of John, in the life of his brother Job's ſon, was lawful ; wr 
and this point was aſſigned for error. Cro. Jac. 260. 


HepLey, Serjeant, now moved, that the judgment was well 2 Wa. 


given; for he pretended, this deviſe being to the heirs of his body, 235. 425. 
and if he died, living the ſaid Alice, that Milliam ſhould be his heir, 1. Vent. 230. 
that it is a limitation to the eſtate of John, if he dies in the life of Femme, 308. 
Alice, that then Milliam ſhould be his heir; for that tantamounts 1, 

that the land ſhould remain*®to William preſently ; and it is not 2. wit. Rep. 
mentioned, that if he die, living Alice, without heir of his body; 196. 

ſo it is a contingent eſtate to Milliam and he relied upon 7. Edu. b. La. R. $24. 


title Done,” and the Caſe of Pell v. Brown in this court (a). 8 


But ALL THE CourT conceived, upon the whole context of the 3. Com. Dig. 28, 
will, that it is to be conſtrued according to the intent of the 7e on Dev, 
party, and that the conſtruction ſhall be, that if John die without G ib. on Dev, 
ſue, living Alice, that then William, his youngeſt ſon, ſhould have 38. 
it; and it ſhall not be conſtrued (where he limits it firſt to Jahn Caſes Temp, 
and the heirs of his body, that by this limitation he intended, if Talbot, 31. 


he died, living Alice, that William ſhould be his heir), Fohn having — 's Rep, 


Cowp. 234. Dougl. 264. 321. 337. 345+ 1. Term Rep. 346. 3. Term ep. 146, 434. 
() Cro. Jac, 591. : 
N 3 iſſuo, 


186 7 Faſter Term, 6. Car. 1. In B. R. 


Srarvins jſſue, and thereby to diſinhexit the heirs of John's body. And what 
again was his intent appears by the other parts of the will, that the other 
SrALDING. . . 
| ſons ſhall have other lands to them and the heirs of their body; 
Cowp. 306. and if they all die without iſſue, that it ſhall be to his brother's 
| children, not meaning to difinherit any of his children; and it 
ſhall not be ſuch a contingent remainder or limitation to abridge 
the former expreſs limitation, Wherefore they all conceived, that 
during the time John ſhould have heirs of his body William ſhould 
not have the land: whereupon the judgment was reverſed. 


Care g. Cule again Executors of Thorn. 


In ge, the A SSUMPSIT. Whereas Thorn, the teſtator, in conſideration 
rn that the plaintiff would marry his daughter Sarah, promiſed 
kick the to give him in marriage with her as much as he gave in marriage 
cauſe of action with any other of his daughters ; and alledges in fact, that he 
ariſes muſt be married the ſaid Sarah; and that the teſtator had three daughters, 
expreſely Alice married to Elkin, and Anne, and the ſaid Sarah ; and that he 
— gave in marriage to the ſaid E/kin with the ſaid Alice an hundred 
Cro. Jac. 404. pounds, and gave to him a bond of one hundred pounds to pay to 
1. Mod. 294. the faid E/kin fifty pounds more at three months end after his de- 
ceaſe, * if the ſaid Alice, or any iſſue of her body, were then 

« hving ;” and aſſigns for breach of the promiſe, that he had paid 

to him only forty pounds in his life; and that he had required of 

the defendant his executor, to whom aſſets were left, the fig ſixty 

pounds reſidue, and a bond for the payment of fifty pounds more, 

and averred that the ſaid Alice had ſuch iſſue alive; and for not 

aying of fixty pounds refidue, hd not delivering the bond, he 

LC this action. The n non aſſumpſit; and found 


for the plaintiff, and damages aſſeſſed to ſeventy pounds. 


And it was moved in arreſt of judgment, that this breach is not 
well aſſigned: FIR sr, Becauſe he promiſed to give as much as 
he gave with any other daugliter; and that extends to as much as 
he gave in money, and not to the bond. —SEconDLY, If it ex- 
tend to the bond, yet it ought to have been averred, that Sa RAu, 
or ſome of the iſſue of her body, was alive, and not that ALice and 
the iſſue of her body was alive; and ſo the breach was ill aſſigned; 
and the damages being entire, judgment ought to be for the de- 
fendant. | 


= | 
And ALL THE CourT was of this opinion, but chiefly for the 
Second point ; but as to the Firſt, ſome of them conceived, that it 
extends only to money preſently given, but they agreed not therein; 
but in the laſt they all agreed, Whereupon it was adjudged for 
the defendant. : , ; 
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| ACTION ON THE CASE. Whereas he was, and yetis, poſſeſ- Either casx or 


tion. The defendant pleaded * vf guilty ;” and found againſt 77+ 37+ 


. ation vpon the caſe may be well brought at the plaintiff's election: 2, 439+ 480. 
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Morgan againſt Green, Adminiſtrator of John Green. n . 
DBT. and demands one hundred and twenty pounds. And Pryr will not 


LY declares, That whereas the. inteſtate was indebted to J. S. in —— N 
divers ſums of money for wares ſold, and that J. S. became a bank- gjn;f-ater upon 
rupt, and by the commiſſioners of bankrupts was ſo adjudged; a ſimple con- 
and this debt amongſt others aſſigned to the plaintiff, being a credi- m_ _ * 
tor; and that the inteſtate died; whereupon he brought this action EY emf 
againſt the adminiſtrator, &c. bankrupt. 

Upon demurrer, it was argued by GERMYN, for the plaintiff, and 8 0. Jones, 233. 


by STONE, for the defendant. Moor, 206. 


And after argument ADJUDGED, that this action lies not; for 3 295 
DEBT upon hy cre contrad lies not againſt an executor” or ad- — A Foe 
miniſtrator: and although it was alledged it being athgned by the 105. 
commiſſioners is-qua/i a debt upon record, and the plaintiff enabled Ot. of Ex. 117. 
to this ſuit by act of parliament, and therefore gager of /aw ä Dig. * 
not; and that for debt forfeited to the king by the common law 54 15. * 
no lato gager lies, as is the common experience in the exchequer, Epinatie Dig. 
where Rn debts are forfeited and ſned ; yet THE CourT held 183. | 
clearly, that the being atfigrnſed by the commiſſioners doth not 1- Term Rep. 
alter the law, but that againſt an aſſignee /cy gager lies; ſo againſt 8 
(ach an adminiſtrator this action lies not. Wherefore it was ad- © 


judged for the defendant. =” v4 


| 
| 
| 
| 
| 


Weſt againſt Treude. | Casn 7. 
Hilary Term, 5. Car. 1. Roll 318, 


Wes X b TRESPASS Will 
ſed of a leaſe for divers years, ad tunc et adhuc ventur. of an houſe, —— 


and being fo poſſeſſed, demiſed it to the defendant for fix months ; inſt his te- 
and after the ſix months expired, the defendaut being permitted nan at ſuffer- 
by the plaintiff to occupy the faid houſe for two months longer, ance ſor de- 

he the defendant during the ſaid time pulled down the windows, poilingthe pr» 
and divers other parcels of the houle, and made great waſte therein, “ ht 


to the prejudice of the plaintiff ; whereupon he. brought this ac- 8. C. Jones, 


1. Roll. Ab, 104. 


him, 3. Lev. 131. 


STONE moved in arreſt of judgment, that this action lies not; & Co. 13. b. 
for it was the plaintiff's folly to permit the defendant to continue _— ad yon 
in poſſetſion, and to be tenant at ſufferance, and not to take courſe Will 2 | 
for his ſecurity ; and if he ſhould have an action, it thould be an Cath. 203. 
action of treſpaſs; as Littleton, Sed. 71, if tenanc at will hath de-, x. Com. Dig. 
ſtroved the houſe demiſed, or ſheep demiſed, an action of treſpaſs **4- 


— * * Bac. b. . 
lies, and not an action upon the caſe. Co. —— 5 


But ALL Tu Cover conceived, that an action of treſpaſs or an 1. Term Rep. 


and properly in this caſe it ought to be an action on the caſe, to * Rep. 
recover as much as he may be damnified, becauſe he is ſubject to 166. 232. 
an action of waſte; and therefore it is reaſon that he ſhould have 

his remedy by an action upon the caſe. Whereupon rule was 
given that judgment ſhould be entered for the plaintiff. | 


* 


NA Bachelouc 
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Carr 3. Bachelour againſ? Gage, Executor of Gage. 


An adion will COVENANT. Whereas by indenture, bearing date; &c. bs. 
lieagainſtalefee i twixt the plaintiff and the teſtator of the defendant t/atum 
3 — exiſtit, that the plaintiff demiſed ſuch a meſſuage or tenement with 
Gon 3,9, à garden, in the pariſh of Se. Martin's in the Fields, adjoining to 
his aſſignee of the plaintiff's houſe, to the teſtator for the term of twenty-one 
the term, al- years; and the teſtator, by the fame indenture, covenanted for 
though the leſ- himſelf, his executors and aſſigns, that he would not ere& any 
No 38 building in the ſaid garden to the prejudice of the plaintiff's light; 
as his te. the plaintiff alledges in fact, that ſuch an aſſignee of the teſtator's 
fignee : f 
nant by accept- againſt that covenant had erected an houſe in the ſaid garden, to the 
_— from prejudice of the plaintiff's lights in his houſe adjoining, for which, 
&c. 
1 The defendant pleads, that the ſaid leſſee aſſigned over his term 
3. Co. 24. K to _—_ S. who entered and paid his rent to the plaintiff, and the 
Cro, Car. 184. plaintiff accepted him for his tenant; and therefore demanded 
So. judgment /i adtio. . 
1. Lev. 259, Ihe plaintiff thereupon demurred, 


Cro. Jac. 334 And now this Term it was argued by WII p, for the defendant, 
— RY TS, and by CRAWLEY, Seryeant, for the plainti f. And for the defendant, 


Pop. 120. FiRs r, That this covenant lies not againſt the executor of the 
Moor, 650. leſſee; for he having aſſigned over his term, and the leſſor having 
- 3 accepted the rent of the aſſignee, the privity of contract is deter- 
. 209. ; F f 4 
3. Mod, 326, mined, eſpecially it being a contract which concerns an act to be 
Strange, 1221. executed upon the land, and therefore runs with the land; and he 
2. Com. Dig. cannot have an action againſt the leſſee himſelf or his executors : 
. 75 and as an action of debt lies not againſt the firſt aſſignee, ſo cove- 
4 . nant lies not, But ALL, THE CouRT conceived, that inaſmuch as 
7, Term Rep. It is an expreſs covenant that he ſhall not build, it all bind him and 


310. 441. his executors, and no aſſignment nor acceptance of the rent by the 
3- Term Rep, hands of the aſſignee ſhall take from him tlie advantage of ſuing him 
$33- or his executors upon an expreſs covenant; no more than if a leſſee 


had obliged bimielf in an obligation to pay his rent, his aſſign- 
ce. Jae. ment over of his term, and the acceptance of the rent by the [ffor 
8 of the aſſignee, ſnall not take from im the advantage of the obli- 
3. Butt. 163, gation. der for this the caſe of Brett v. Cumberlaud (a). 

Godb. 276. 1. Roll. Rep. 35). 2. Roll Rep. 63. : 


In covenant, 2 SECONDLY, If was moved, that this declaration was not good, 
1 becauſe it is by ſuch an indenture te/tatum exi/tit, and he doth not 
e bean la expreſly that dimiſit et convenit ; and compared it to the caſe of 
exifiit is fuß- Browning u. Beſton (b), where it is continetur in tali indenturt, &c. and 
cient. 2. Edw, 4. pl. 21.—But ALL THE CovkT conceived; it is good 
Plowd. 126, enough; and the uſual courſe in this court is to declare in this 
5 Co, 16. manner, that by ſuch an indenture teftatum exiſtit, &c. 

Cro. Eliz, 195. Cro. Jac. 383. 522. 537- 2. Leon, 74 2. Jones, 229. f. Com. Dig. 232+ Dovgl. 667. 


A declarationin Thx Df, Becauſe it is declared that he demiſed meſſuagium ſive 
3 3 tenementum, Which is uncertain.— Sed non allocatur : for true it 15, 
« meſſoage r that ſo it ought not to be in an ejectment (c), or an indictment 
© tenement, is upon the ſtatute of 8. Hen, 6. c. 9. wherein he is to have poſſeſſion; 
ſufficiently cer- but here it is only a recital of the words of the leaſe, and to have 
tain, damages only, Whereupon it was adjudged far the plaintiff. 

Cro. Jac. 134. 62:4633, 3. Leon. 228. 3. Mod. 238. 1. Sid, 295, 1. Term Rep. 11. 


(5) Plowd, 141, (e) Se vide Barnet, 184, 3+ WIT 24- 


Bethyll 


* 
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Bethyll againſt Parry. Cart g. 


FEAROR of a judgment in-Caernarvon. The error aſſigned was, A writ returned 
Becauſe that in 12. Fac. 1. a venire facias was returned in this Þy the new hes 
manner: Per THOMAM RAVEN+CROFT vicecomitem. 1ſtud breve Oo" | - — 
* cum panello anne æo mihi deliberat' fuit per THOMAM HANMER mi- the old ſheriff, 
« Item, nuper vicecomit” in exitu ab officio ſuo (a); and thus in- and figned A. B. 
dorſed, 8 HANMER miles, nuper vicecomes, which is not Ff, is 
good: for it appears that it was returned by one who had no au- ef. _ 
thority ; for in ſaying nuper vicecomes, excludes him that he was not 

ſheriff when he made the return: and then it is without autho- eee 4 
rity, and as no return, or. as if it had been returned with a blank; Hob. 70. 95 
for then it ſhould be ill by the ſtatute of ork, 12. Edw. 2. c. 5. Moor, 65. 548. 
before the ſtatute of 21. Fac. 1. c. 13. which aids ſuch returns after Cro, Elia. 703. 
verdict. See the caſe of Rowland v. James (5), where, by reaſon of — „ Jac. 188. 


a blank returned, tho trial was held 111. rth. 56, 


Salk. 265. 
But Hyns, Jones, and MYSELF held, that it was good enough, — 316. 
for it appears by the record that he was ſheriff next before Thomas 5. Com. Dig, 
Ravenſcraft ; for the plaintiff, at the aſſizes in July before, put in 444 
his challenge that Thomas Hanmer, then ſheriff, was coufin to him, 
and ſhewed how; and therefore prayed a venire facias to the coro- 
ners, and the defendant denied the cou/inage ; wherefore the venire 
facias was awarded to the ſheriff: and then when, in exitu offi ſu, he 
delivered that writ returned Thomas Hanmer miles, it is ſufficient 
to ſatisfy the ſtatute ; for he needed not alledge his name of office, 
for at the common law it was good without returning his name 
thereto, Now the ſtatute appoints, ** That he who returns ſhall 
* add his name to the return; which is ſufficient, if it be his 
chriſtian and ſirname, and his name of office is not requiſite, as in 
Dive and Manningham's Caſe (c) : then being — him, and 
his name to it, the addition of nuper vicecomes (for it ſhall not be 
intended that he returned it when he was not ſheriff, but that ho 
returned it when he was ſheriff, and made that addition when he 
delivered it to the new ſheriff) ſhall not make the return void : and 
divers precedents were ſhewn, where they were returned in the 
ſame manner ; all which ſhould be reverſed if there ſhould be a 
reverſal hereof; and when by any way or conſtruction the Court 
may in tend it to be good, they fo ſhall intend it. And as it was 
agreed that theſe words ** nuper vicecomes doth neceſſarily impl 
that he was not then ſheriff at the time of the delivery of the writ 
to the new ſheriff, ſo it is to be conſtrued, that by the words 
** nuper vicecomes he was ſheriff at the time of the panel made: 
and if he had returned it without thoſe words nuper vicecomes? 
it had been clearly good, then the addition thereof ſhall not make 
it ill.— But Wa1TLOCK, Fuſtice, ſeemed to doubt thereof: where- 
fore THE CourT would farther adviſe. 


(%) See 20. Geo, 2, c. 37, Dovgh 462+ (5) 5 co. 41. (e) Plowd. 63. 


ghegheard's 


— 


e ˙ . ⏑— Es — — 
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* 


ca 106. | Shepheard's Caſe. 


In pleading title TRESPASS for breaking his cloſe. The defendant juſtifies, 
by a —.— Becauſe it was the freehold of F. S. and hie entered by his com- 
—— mand. The plaintiff entitles himſelf, Becauſe the place wukRE 
Hiss in fee and is cuſtomary land, parcel of ſuch a manor, whereof J. S. is ſeiſed 
admiſſion, with- in fee, &c. and demiſable by copy at will in fee; and that J. N. 
our ſhewing the was thereof ſeiſed in fee by copy, at the will of the lord of the 
1 manor, orig to the cuſtom, &c. and died ſeiſed, fo as it de- 
388 1 ſcended to two daughters, as heirs of the faid F. N.; and that at 
teral iſſue. ſuch a court dominus conceſſit eis extra manus ſuas, &c. habendum ct 
Ante, 54. tenendum tenementa preditia to the ſaid daughters and their heirs, 
Poſt. 229. whereby they were ſciſed in fee, and demiſed to the plaintiff for 
4. — 6 ; 
+ BU . 
1 The iſſue being joined upon a collateral matter, and the verdict 


Roll. Rep. 221, given for the plaintiff, it was moved in arreſt of judgment, that the 
2. Vent. 144+ plaintiff had not made a good title; for none may entitle himſelf 
1 tos, 46. to any copyhold, but he ought to ſhew a grant thereof; and 
Ero. Jac. 52. therefore heſhewing ſuch a one was ſeiſed in tee without ſhewing 


203. the grant thereof, it was not good. 


Com. | 
"I ALL THE Cour were of that opinion, that it was no good 
5. Com. Dig. 79. manner of pleading. 

4. Bac. Ab. 101. 3 
But HDE, JoxEs, and WHITLOCK conceived, it was but a de- 
fault in the form; and the ĩſſue being taken upon a collateral matter, 
and found for the plaintiff, it is helped by the ſtatute of jeofails. 
Whereupon it was adjudged for the plaintiff. 
. | See 16. & 17. Car. 2. c. & and 4. & 5. Ang. c. 16. | 


LASD 


east 11, Naſh againft Preſton. 


An rquiity of ve- A BILL IN CHANCERY was referred to Jones, Juſtice, and 
demptins is not MYSELF, to couſider Whether onc thould be relieved againit 


habic to the er demanded, &c. 
dow:.: oi the derber 5 ; 


wiſevf the The caſe appeared to be, That FJ. S. being ſeiſed in fee, by in- 
mortgagee ; but ꝗenture inrolled, bargains and ſells to THE HUsBAND for one — 
ra y_ = dred and twenty pounds, in conſideration that he ſhall re-demiſe it 
ba dawer, al. to him and his wife for their lives, rendering a pepper-corn ; and 
though the land with a cond tion, that if he paid the hundred and twenty pounds 
were, by agree- at the end of twenty years, the bargain and ſale ſhall be void. He 


. ee re- demiſeth it accordingly, and dics: his wife brings dower. 


gan, and The queſtion was, Whether the plaintiff ſhall be relieved againſt 
d ne this title others 


an equiry of 


redemption. We conceived it to be againſt 22. and the agreement of the 


2. Pl. vnn. 158. huſband at the time of the purchaſe, that ſhe ſhould have it againſt 
_ 3 ng the leſſees; for it was intended that they ſhould have it re-demiled 
; immediately to them, as ſaon as they parted with it; and it is but 


20. , l 
3. Com. Dig. in nature of a mortgage: and upon a mortgage, if land be re- 


128. deemed, tlie wife of the mortgagee ſhall not have dower. And if 


2. Bac. Ahr. 127. 
F guity Col. Ab. 2F7 , 1. Burt, 77. 1. Roll. Abr. 47+ 


a huſ- 
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a huſband take a fine ſur cogniſance de droit come ceo, and render ar- Nas 

rear, although it was once the huſband's, yet his wife ſhall not have e 

deer; for it is in him and out of him gua/# und flatu, and by one 

and the ſame act. Yet in this cafe we conceived, that by the law Co. Lit. 31. b. 

ſhe is to have dower ; for, by the bargain and ſale, the land is veſted 221 · 

in the huſband, and thereby his wit entitled to have dower : and 3 

when he re- demiſes it upon the former agreement, yet the leſſees 311. 

are to receive it ſubject to this title of dower ; and it was his folly Hard. 463. 

that he did not conjoin another with the bargainee, as is the Powel on Mort, 

ancient courſe in mortgages. And when ſhe is dowable by act or 75% Com. 

rule in law, a court of equity ſhall not bar her to elaim her dower ; . Bur. Tho " 

for it is againſt the rule of law, viz. © whete no fraud or covin is, 

« a court of equity will not relieve.” And upon conference with 

other the Juſtices at Serjeants-Inn upon this queſtion, who were of 

the ſame judgment, we certified our opinion to the court of chan- 

cery, that the wife of the bargainee was to have dower, and that a 

court of equity ought not to preclude her thereof (a). (a) See Neat 
. Jewes, 2» Freeman, 43+ 66, 71. contra. L. ©, B, Pakt MSS, 
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Taylor againft Starkey. 
Hilary Term, 5. Car. 1. Roll 385. 
\ RROR of a judgment in the common pleas, in an action on 
to call an attor- E the caſe for words. Whereas the plaintiff was, and is ax 
ATTORNEY of the common pleas ; that the defendant, the 
mmer! for firſt of June, 4. Car. 1. ſpake of the foreſaid plaintiff theſe words, 
taken ſennbm He is a common barrator, a Judas, a promoter;” and 1. July, 
eoaditionem per- 4. Car. 1. ſpake theſe words of the plaintiff, + He is a common 
ſonar um. « barrator, a cheater, and 1 will make him to be barred of his 
—_—4 6 peaſtice.” | 


eee. Thedefendant pleaded not guilty; and it was found againſt him 
— * for the firſt words, and damages to fifty pounds: and he was ac- 


Heiley, 39.74 ;. Quitted for the words ſuppoſed to be ſpoken 1. July, 4. Car. 1. 
Mob, — — — was given for the plaintiff as to the firſt words, and the 


1. Roll. ab. 52. fifty pounds damages; and for the defendant for the ſecond words. 
+ I z-Y TAYLOR, of Lincoln's-Inn, aſſigned for error, That an action lies 


183. not: for if it were ſpoken of a common perſon, who was not an 

4. Term Rep. officer, that he is a common barrator, an action lies not; and 

366. ſo adj udged in this court (a). And here, although he be an attor- 
ney who brings this action, yet not appearing there was any ſuch 
ſpeech of him as attorney, or to ſcandalize him in his place, the 
words are ſpoken of him as of a common perſon; for the laſt words, 
which concern his practice, the defendant is found notguilty. 


But ALL THE Cour conceived the action well lies; for it is a 
great ſlander to an attornev to be called and accounted “ a common 
* barrator,” who is a maintainer of brabbles and quarrels, and a 
quarreller and fighter: and words are to be conſtrued ſecundum con- 
ditionem perſonarum of whom they are ſpoken. W hereupon the 


judgment was affirmed, 
(a) Cro. Eliz, 171. 


en 2. Johns and Robinſon againff Dodſworth. 


verdict againſt ENROR of a judgment in an appeal of MAYHEM in Durban. 
Fave, and fupa- The e1ror aſſigned, Becauſe the plaintiff declaring there, in 
— . — an appeal againſt them, that they, with a third, made the mayhem, 
thay = judg- they pleaded ſeveral pleas . whereupon ſeveral iſſues were joined, 
ment againit and verdict far the plaintiff; and againſt Johns upon the trial fifty 
b for the da- | 

wore of «nr ; and ſe walve off the d. mates againſt the other, without releaſing them, 


pounds 


Trinity Term, 6. Car. 1. In B. R. 193 


pounds damages were found, and againſt Robinſon one hundred Jonxs and 
unds damages. And the plaintiff prayed judgment againſt both, Ron 
r the one hundred pounds damages and coſts, and had it. | 6, I 8 


And now error is brought and affigned, Becauſe the plaintiff , _ 

hath judgment for the one hundred pounds damages, and doth not of. 245 

— the damages for the fifty pounds. 5 
But THE CouRT conceived it to be no error: for the judgment Carth. 20. 

being for the one hundred pounds by the election of the plaintiff, Lut. 875, 

it is a waiver of the other damages, and he cannot have both; 3. . 26. 

therefore he needs not releaſe the damages of fifty pounds. Where: 


upon the judgment was affirmed. 


Simonds againſt Mewdeſworth. Carr y. 
Hilary Term, 3. Car. 1. Roll 378. 
DEBT upon an obligation quints Ofobris decimo ſeptimo Jacobi, An agreement 


of three hundred pounds conditioned for the payment of two porous ogy 
hundred and ninety pounds in April following. puny ey ee bl 


The defendant pleaded, that in December decimo ſeptimo Jacobi, ſure lands and 
by indenture, it was agreed betwixt the plaintiff and divers other — pu 
ereditors of the defendant (to whom the defendant was indebted in (14 for their 
divers and ſeveral ſums of money particularly mentioned), that the benefit, and the 
defendant, by indenture of bargain and fale, ſhould affure divers produce divided 
lands in the county of Linceln to nine of the creditors, to be ſold —ů— 
by them, and the money to be paid amongſt the creditors, and aſ- 2 
ſigned to them a leaſe for years of the cuſtoms of wines, and cer- ion of debt oa 
tain other ſums of money, which the ſaid creditors by tlie ſaid in- bond brought 
denture accepted ; and 4 — in fact, that he by indenture bar- M one of the 

ined and ſold the ſaid land to the faid nine hon, and made a — [As 


letter of attorney to receive the ſums*of money. a party to the 


The plaintiff thereupon demurs, Becauſe that the indenture Stesment, and 
ſounds in nature of a covenant ; and if ſo, it ſhall not be in ſatiſ- r 
faction, being in itſelf no ſatisfaction, nor pleadable in ſatisfaction ce. 
of that debt: alſo admitting it had been a good ſatisfaction, if per- Ante, 85. 
formed, yet part thereof not being performed, it is clearly no bar to, Ru. 105 


this action. i 471. 
Whereupon 1T was ADJUDGED for the plaintiff; for agreement 5 * 2 

without ſati faction is to no purpoſe. — Jac. 6 50. 

9. Co. 79. Dyer, 75. 356. Plowd. 5. Raym. 203. 48m. 1. Mod. 69. 2. Keb. 690. Strange ö 

Dougl, 695. 2. Term Rep. 763, See the ce of Heathcote . Cruikſhanks, 2. Term Rep. "ay = h 

3, Term Rep. 399. 4. Term Kep. 166. 


Sands againſt Trevilian. Cart 4. 
* Michaelmas Term, 4. Car. 1. Roll 196. 


FAROR of a judgment in the common pleas ; where Trevilian, An attorney 

being an attorney, brought an attachment of privilege againſt u have debs 
Sands, and demanded againſt him debt of ten pounds; and declares, —— and 
That he being an attorney there, the ſaid Sands retained him to ua kön who 
' proſecute a ſuit in the common pleas betwixt one Symms and Morlicbh, ret ũned him: 

and defired the plaintiff to be attorney for Morlich, and promiſed dot for his bill 
to 75 him all his fees, and all that he ſhould lay out to counſel u caſe for 
an 


officers of the court in that ſuit: and ſhews, that he laid out Jes, 


«ſſumpſit only has. Ante, 8. C. 107. 159, —Skin. 217, 21%, Cro. Jac. 320. Moor, 466. 1, Com, Dig. 
437- 453- 1. Hawk. P. C. 542. 2. Ld. Ray. 842. 1, Term Rep. 63. 4 Term Rep. 143. 


See 3. Jac, 1. c. 7. and 2. Geo. 4. c. 23+ 
3-] 7 fuch 
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sar ſuch ſums, which amount to the money demanded ; whereupon he 
. brought this action. N | 
"The defendant there pleaded nil debet; and found againſt him; 
and judgment for the plaintiff. 


Error was now aſſigned, That in this caſe debt lies not againſt 
him who ſo entreated him to be attorney; for there is no contract 
between them; nor hath he any quid pro quo; but he ought to have 
had an aſſump/it (becauſe he did it at his requeſt), if he for whom 
he is retained doth not pay him his fees. And thereto agreed aLL 
THECOURT ; but if he ſhould have debt they doubted, 

But ROLLS, for the defendant, in the writ of error, ſhewed, that he 
well might bring an action of debt, becauſe he retained him, which 
is a conſideration in itſelf : and he relied upon 37. Hen. b. pl. 10, 


wi if one entreat a carpenter to make ſuch a thing for another, or to 


ſerve another for ſuch a time, and promiſeth him ten pounds, debt 

lies; ſo 17. Edw. 4: pl. 5. if one promiſe one hundred pounds if he 

88 will marry his daughter, he marries at his requeſt, &c. And 
t.) Ants, 107. he ſhewed a precedent, Bradford v. Il vodbouſe (a), Mherein it 
| was adjudged, and affirmed in a writ of error, that debt lies. And 
he ſaid, there was a difference where one is retained generally for 

another with ſuch a promiſe to Pay his fees, and as much as he 

ſhould expend in the ſuit, there debt lies : but if I retain one to be 

attorney 2 another, and promiſe it the other doth not pay, that [ 

will pay, there if the party for whom the retainer is doth not pay; 

an 2 of the caſe lies againſt me upon my promiſe, and not an 


60 S. vide action of debt (6); but here an action of debt lies. 


_ But ALL THE Cour conceived, that no action of debt lies here: 
but an action upon the caſe only: for the retainer being for ano- 
ther man, and he being attorney for another man who agreed to 
that retainer, there is no cauſe of debt betwixt him who retained 

Cro. Jac. 520, and the attorney, and no contract nor conſideration to ground this 

$21, action; and he who is ſo retained may well have debt for his fecs 

2 againſt him for whom he was retained, he having agreed thereto; 
wherein there cannot be any wager of law; but againſt the deſen- 
dant, who is a ſtranger to the ſuit, and at whoſe requeſt lie took 
upon him to be attorney, debt lies not, as 27. Hen. 8. pl. 24.: and 
in the caſe of Rolls v. Germyn (c), it was fo reſolved. M hercupon 
it was adjudged, that the firſt judgment ſhould be reverſed. 


_ - RICHARDSON, Chief Juſtice, and HuTTON and Harvey, 7uſiices 
of the common pleas, being moved herein, ſaid, that this point was 
never moved before them (d); and they were of the ſame opinion, 
Ante, 159, that debt lies not, but only an action on the caſe. | 


(a) 16. Jac. 1. Kell. 416. Cro. Jac. 520. (e) Cro. liz. 425. Moor, 365. 
(4) Sed vids 8. &. Ante, 107. . ö - 
bs Poynter again Poynter. 


On an apf A SSUMPSIT. Whereas the plaintiff and defendant having 


to pay ſo much IX communication that the plaintiff ſhould eſpouſe the daugh- 
8 ter of the defendant, the defendant promiſed, if the plaintiff 
daughter of the ad in/tantiam defendentis would marry the defendant's daughter, 
defendant at his he would pay to him twenty pounds, and give to him twenty 


—— * FRENCH PIECES towards their wedding dinner; and alledges 
— marry her, without ſaying at the defendant's requeſt, is ſufficiently certain. Plowd, 305, Co, Lit. 30g. 


1. Lev. 121, Cro, Jac. 404. 532+» 2. Vent. 71, 2. Lev. 198. * 


Trinity Term, 6. Car. 1. In B. R. 


in fact, that he married the defendant's daughter, and had te- 

quired him to pay the ſaid twenty pounds, and that he had not 

aid it; and that the 2 French pieces amounted to ſix pounds 
e 


li money, and the defendant had not paid them. Upon en 
e pleaded it was found for the plaintiff, 


BERKLEY, Serjeant, moved in arreſt of judgment, that the de- 


claration is not good; for the promiſe is but conditional, if he ad 
in/tantiam of the defendant married his daughter, &c. and he al- 
ledges, that he married the defendant's daughter, but he doth not 
ſay ad inſtantiam defendentis : ſo it being a condition precedent, if 
he hath not averred performance thereof, there is no cauſe of ac- 
tion. 
But ALL THE Cour conceived upon this agreement to marry 
the daughter ad in/lantiam defendentis, and he marrying her, it ſhall 
be intended to be ad inſtantiam defendentis, without averring that he 
after at the inſtance of the defendant married her. 


A SEconD ExcErriox was, Becauſe the promiſe is, “to give to 
* him twenty FRENCH Pixcks;“ that is, not twenty FRENCH 
Crowns, for there may be other pieces.—Sed non allocatur ; for 
French crowns are the common coin of France, and here known, 
and it ſhall be intended according to our uſual ſpeech, W here- 
upon it was adjudged for the plaintiff, 


Harlow againff Wright. 
DEB! upon an obligation conditioned, That if the obligee, 


his executors, and aſſigns, from the time of the obligation, 
may enjoy ſuch land by virtue of ſuch a leaſe madg unto him by 
the obligor, that then, &c. The defendant pleads, that poſt 0b - 
ligationem until the day of the bill the plaintiff had enjoyed that' 
land. Upon this plea the plaintiff demurs. | 


Tue FIRST EXCEPTION was, (Becauſe the defendant doth not 
ſay, „d die confectionis ſcripti obligatorii, et Semper poſt confectionem 
« ſcripti obligatori ;”” for it ma the plaintiff enjoyed it“ peſt 
* confetionem ſcripti obligatorii, but ** non ſemper oof 
allocatur ; for a bar is good to a common intent, and it ſhall be 
taken that he always enjoyed it unleſs the contrary be ſhewn, which 
muſt come on the plaintiff's part. | 


A SEconD EXCEPTION was, Becauſe the defendant did not 
plead, that the plaintiff and his aſſigus enjoyed it according to the 
words of the condition; and it was ſaid, that the plaintiff had in 


$95 
PoyxTER 


againſt 
Porr. 


French pieces 
ſhall be in- 
tended Freach 


crowns, 


Hetl. 112. 
1. Bac. Abr. 169. 


Casz 6. ; 


AvyLta,to debt 
on bond for the 
enjoyment of 
land, that “ pof 
* obligationem 
© until the day 
« of the bill the 
* plaintiff en- 
cc joyed, is 
good, though it 
is not ſaid fem + 


Sed non Per pal. 


Ante, 6. 63 


$. Co. 5% 
Plowd, 26. 31. 


And the de- 
fendant need” 
not ſay that the 


truth made an aſſignment.— Sed non allecatur ; for it ſhall not be Pf en. 


intended the plaintiff had made an aſſignment unleſs he himſelf 
ſhews it, and it ought to be ſhewn on his part. Whereupon rule 
was given, that judgment ſhould be entered for the defendant, 


But it was moved to have the plaintiff diſcontinue his ſuit, for 
otherwiſe he ſhould be barred of his debt, whereas he had good 
cauſe of action: fo THE CourrT adjourned it until the next Term, 
that in the interim he might diſcontinue. 


2 


joyed according 


to the words uf 
the cor dition. 


Judgment ſub. 
penJed to give 
the phintiff an 
opportunity to 


diſcontinue. 


Cro. Jac. 35+ 
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Casr 7. 
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Salmon againſt Percivall. 


392 at *] RESPASS of battery, wounding, and impriſonment. The 


arreſt A. on a 
plaint in the 
tHeriff's court, 
and A. tenders 
bim good bail, 


which he refuſes 


to accept, 
Fay may have 

| action on the 
eaſe for reſuſing 
the bail ; but 
he cannot main- 


tain treſpaſs for 
falſe impriſon- 
ment, the cap- 
tion being by 
legal proceſs. 


$.C. ſones, 226. 


(=) 1. Bac. Abr. 


C481 8. 


The lord of a 
manor cannot 


aſſeſs an mwria- 


Jonable fine upon 
the ſu 


defendant, as to the wounding, pleads not guilty; and as to the 
battery and impriſonment juſtifies, Becauſe being a ſerjeant of the 
mace in London, by cuſtom there, upon a plaint of debt entered in 
any of the compters againſt any, he may arreſt him againſt whom 
ſuch plaint is entered, and carry him to priſon until he find bail: 
and juſtifies by reaſon of a plaint entered, &c. ; 

The plaintiff replies, that after the arreſt he tendered to him 
ſufficient bail, viz. J. S. and F. D. and notwithſtanding he de- 
tained. him in priſon, &c. et hoc, We. 

The defendant takes iſſue, that he did not tender him bail; and 
it was found againſt him for both iſſues, and entire damages given. 
It was moved in arreſt of judgment, that having juſtified the 
arreſt and impriſonment, the tender of bail is not material; for 
he is not the party who ought to accept bail, but the Judge in 
court (a); therefore the iſſue as to this point is frivolous. 


GERMYN, for the plaintiff objected, that becauſe he refuſed to 


. take bail, he was a treſpaſſer ab init /e; as he who enters into a ta- 
. 1 takes a cup away, or where tenant at will pulls down the 
* Hhoule. 


But ALL THE Cova conceived, that when he juſtifies the ar- | 
reſt and impriſonment, although he might have accepted bail 


is. (which they all agreed he could not) and refuſed, that doth not 


make the arreſt and impriſonment tortious to have treſpaſs ; but he 
might upon the matter have had an action upon the caſe for de- 
taining him in priſon after bail tendered ; then when damages are 
given as well for the battery and impriſonment as for the wound- 
ing, the plaintiff ought not to recover. Whereupon it was ad- 
judged for the defendant. 


108. 3. Will, 341. Dougl. 674 
Dow and Others againſt Golding. 
Hilary Term, 5. Car. 1. Roll 125. 
TRESPASS. Upon demurrer, the queſtion was, Whether the 
lord of a manor may aſſeſs two years and a half value of copy- 


hold land according to rack rent for a fine upon ſurrender and ad- 
mittance, and for non-payment enter for forfeiture ? 


and admittance And ALL THE COURT conceived, that one year and a half of 
of a copybolder. rent improved is high enough, and the defendant aſſeſſing two years 


Co. Lit. 60. a. 
note (1). 
4. Co. 27. b. 
11. Co. 44. 2. 
13. Co. 3. 
2. Bulſt. 32. 
1070. 2. Com. 
Dovugl. 724. and 
Car 9. 
On excom. cap. 
If the pnificavit 
de not ſhew 
ſome of the 
cauſes required 
communication 
74. 12. Co. 77. 
Latch. 104. 174 


and a half it is unreaſonable, and therefore the plaintiff might 
well refuſe the payment thereof, and conſequently the entry of 
the defendant for a forfeiture not juſtifiable : whereupon it was 
adjudged for the plaintiff. 

. Roll. Abr. 265- Temp. Finch, 464. 1. Burr. 206. Carth, 13. Stra. 104% 
A i a » — kg d Bl. Com, 1. 850 the Caſe of Aſtle v Grant, 


2, Term Rep. 484 | 
Hughes's Caſe. | | 

HuHxEs being taken upon an ercemmunicato capiends, becauſe 
he was condemned in the court of the viee-chancellor of Or- 
ford in coſts, and had not paid them, the writ of excommunicato cd. 
Elia. c. 23. the *s bench, on bab. cor, will quaſh the writz but the ex- 
* — Poſt. 199. 1 jones, 226. 2. Jones, 89. Show. 16, 1 Roll. = 
Salk 293. 294. B. R. H. 314. Stra. 43. 76. 265. 946. 950. 1067. 3» Mod, 42.89 

1. Sid. 181. Ld, Raym. 619. 217. 1. Pcere Was. 436. : 
| piends 


or a male recitands praditta oſſicia, et non obſtante mal? recitands, 


the patent. 


Trinity Term, 6. Cans: mnKkk 197 


\endo was awarded upon a fignificavit, returned into chancery, and yon 
delivered here into court, according to the 5. Eli. c. 23. *. 


He being arreſted thereupon, exception was taken, Becavſe it is Cro. Elz. 144. 
not exprefied to be for ſome of the cauſes mentioned in the ſtatute, 
and ſo void And it was demurred thereupon. 


LiTTLETON moved, that although the Significavit doth not 
mention any of the cauſes in the ſtatute, but 1s for other cauſes, 
viz. for cofts, yet the excommunication is good: but it any capias 
with proclamations and penalties therein be awarded, theſe penal- 
ties and forfeitures are void, unleſs the /ign/ficav't exprels it to be 
for one of the cauſes mentioned in the ſaid ſtatute; but the ex- 
communication itſelf is good enough, And ſo it was reſolved 
in this court, upon long deliberation and debate, in the Cale of 
one Brown, althou2h ſome while before, upon ſudden motion, 
and not well obſerving the words of the ſtatute, ſome had been 
diſcharged of ſuch excommunicats capicnds, 


Joxts and Hv ſaid, they well remembered Brown's Caſe to Bendl. 100. | 
be ſo reſolved; but none being there of the part of Hughes, they Laich. 174. | 
gave further day to be adviſed thereot. 


Lord Prook againſt Lord Goring. | CASE 19. 


[JPON the Lord-Keeper's requeſt, all the Juſtices and Barons 1t the ting 
were atlembled tor their reſolution in the Caſe betwixt Lord grant an office 
Brooks and Lord Goring, which was thus: by patent, or 


. , To make a demiſe 
Deen Elizabeth, in the nineteenth year of her re! gn, granted to Full for years, the 


Grevill, gg. the office of the clerk of the council of the marches of eplance of a 
Malis for his lite; and by another patent, 25. CU z. 2 to him rn 


„. . p the one caſe, or 
the office of ſecretary there for his life; and in 1. ac. 1. without gf a new — 


recital of theſe patents, the ſaid king grants the ſaid offices to Sir in the other, 
Fulk Gre vill, then knight, for his life: after, in 9. Fac. 1. the king, is vo ſurrender 
reciting the ſaid patent of 1. Jac. 1. grants thoſe offices to Adam ol ** firit 
Newton for his lik, when, atter the death, ſurrender, or forfeiture 8 

of the ſaid S Full Grevill, they ſhould become void: and after, in 2. Roll. Abr. 496. 
14. Jac. 1. by another patent, reciting the patents of 1. and g. Jac. 1. bat _ 
and omitting the grants 19. and 25. Ke. the faid king granted 2 — Dig. : 
the ſaid 4 to John | os and John Mallet, © HABENDUM 514. 

* for their lives, cum poſi mortem of the ſaid Fut Grevill or Adam 1. Term Rep. 
* Newton, ſurrender, forfeiture, or other determination, vel alio .. 
** quocunque modo the ſaid offices ſhould bc void, or ſhould come ta 
* the king's hand to diſpoſe, with a nn ob/tante, a mals nominands, 


mali nominands, vel non recitando, al:quod donum vel conceſſionem præ- 
antea fatlum de officiis predittis.” 


And, Whether the patent of 14. Tac. 1. be good or not? was 
the queſtion ? f | 


It was argued ſeveral days, viz. by HEDLEY, Serjeant, againſt 
the patent 14. Fac. 1. and by Nov for the patent; aud, at another 
day, by Baxxs againft the patent, and by Fixcn, Sergeant, for 


CRO. CAR, O And 
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Done Bar And it was agreed by all the Juſtices and Barons, that the patent 
eee of 2 1. was merely void: for, FiRsT, it was agreed by the 
© counſel of each fide, that the patents of 19. and 25. Eliz. were 

Fed. and nothing objected againſt them: then Sir Full Grevill, 

ing the pateatce and alive, and he accepting a new patent in 

1. Jac. 1. without reciting the former patents, and not any ng 

ob tantes therein, it is clearly void; as it was agreed in Harris v. 

() Moor, 415. Hings (a), that if leſſee for years of the queen take a new leaſe 

3- Leon. 242. for years of the ſame thing, without recital of the former leaſe, it 

_ — 7% is merely. a void leaſe, and no ſurrender of the former leaſe: and 

3 231, it is ſtronger in this caſc ; for the grant of an office cannot be ſur- 
rendered by the taking of a ſecond grant, for there is not any revo- 

cation thereof. 

Poſt. 2 59. SECONDLY, It was agreed by all the Juſtices and Barons, that 
the patent of . Zac. 1. reciting the patent of 1. Fac. 1. as a good 
grant, which is void, and no nen /tante therein, this grant is 
merely void. 


Moor, 443+ TH1kDLY, The principal queſtion was, Whether the clauſes of 

| non obſtante in the patent of 14. Fac. 1. makes it good? (for otherwiſe, 

without a nen ob/tante, it was agrecd by them all that it was void), 

becauſe itrecites the two patents which are yoid, and omits the re- 

cital of the two patents which are good, and makes the HABEN DUN 

after the death or determination of the ſaid patentees which are 

void: fo the king is deceived in his grant, and miſinformed ; and, 
Whether the non ante doth help it? was the principal queſtion. 


HyDE, Chief Juſtice, held clearly, as to that point, that the nar 
oh ſtunte helps it and makes it a good patent, becauſe the king re- 
linquiſheth the advantage of non-recital or falſe recital, and intends 

to grant it by whatſoever mean: the ſame ſhall become void. 


198 


4 Co. 35- b. Jos ſeemed to doubt thereof, and would not deliver any opi- 


nion herein. 


But RicHAR DSO x, Chief Fuſtice of the common pleas, HuTTox, 
Harvey, and DamyorT, Juſtices of the common pleas, Dex- 
HAM, TREVoRx, and V+RNON, Barons of the exchequer, WarT- 
Lock, and My$SELF, Juſtices of the king's bench, conceived, that 
this patent of 14. Fac. 1. is merely void by reaſon of thoſe miſ- 
recitals, which are not properly miſ-recitals or falte recitals, bat 
rather falſe informations or ſuggeftions wheret.y the king was de- 

ceived; for by intendment the King conceived thoſe grants were 
good which are void, and granted thoſe offices after the determi- 
nation of the ſaid grants, ve al qnocumgque modo, Wc. ; fo the king 

zs deceived, and the nan obſtante ſhall not aid ſuch falſe informations 
and falſe ſuggeſtions. 6. Co. 55. Chandois Caſe. 3. Kli- Dyer, 10). 
Blagne's Caſe. But there was not any certificate made of thele 
Judges' opinions, becauſe the parties compounded.” 


Hob, 219. 


elne 27, The King and Codrington againſf Rodman. 
On an e, FXCOMMUNICATO CAPLENDO upon a ſentence in 4, 


icato capi delegates for cofts in caſtigatione morum. "The ſentence being 


CE — before the 21. Jac. 1. divers capia“ with proclamations and pe- 
if the fignificevit to chancery does not ſhew that the writ iſſucd ſer one of the caaſes mentioned in g. Ein 


©. 23+ tho party ſhall be diſchargid. 8 þ 
4 naltics 


x 
* 4, wc 


. m6. A oh, a._£ 


EF roy es 


J 


blurimorum. Whereupon it was adjudged for the plaintiff. ». Lev. 193. 
(s) Sex the caſe of Carflake v. Mapledurham, 2. Term Rep. 473- — 9 
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nalties iſſued, according to the 5. Eliz. c. 23. The defendant, . — 
being now taken, pleadyd, as to all the penalties and forfeitures, NST0N 


that it is not for any of the cauſes within the ſtatute, therefore as * 
to them he ought to be diſcharged. — And ſo it was held by ALL 
THE COURT. Jones, 227. 


2.Roll. Ab. 178. 
2. Inſt, 664z Lord Raym. big. 7. Stra. 43. 76. 946. 1976. Salk. 294. 3. Com. Dig. 291. 


: 
As to the excommunicato capiendo, he pleaded, that the ſaid of- te , contempt | 
fence and contempt for which the excommunication wag awarded, of the ſpiritual | 
was before 21. Fac. 1. and pleads the general pardon of 21. Fac. 1. court be par- | 
in diſcharge thereof: and it was thereupon demurred. —GERMYN, —_——— 
for the plaintiff, now moved, that this excommunication, being for ;, thereby diC- ; 
colts taxed for the party, the party having intereſt in the coſts charged. 1 
being taxed (a) before the pardon, the general pardon ſhall not take (a) See Rex v. ; 
away the coſts : —which was agreed by THE CouRT; for a private Chamberlain, | | 
4 being intereſted in them, the pardon ſhall not take them — Rep. | 
away. : 
GERMYN then moved, that as the coſts were not taken away, If cofs be il 
ſo no more is the excommunication, which is the means to en- awarded in the 
force them to be paid; and it is as an execution at the common {Piritval court, 


law, and ſhall not be diſcharged. yy rs top 1 


GrIwSTON, for the defendant, moved, that this excommuni- diſcharge the if 
cation before the pardon is but for a contempt to the court, and <s. 
all contempts are diſcharged, as contempts in chancery, ſtar- 29 
chamber, and other courts, are diſcharged by the general pardon, 8. C. Jones 225. 


not being excepted therein. 8. Co. 69. Trollop's Cafe. * 


And ALL THE Covkr, abſente Hv, Chief Juſtice, conceived, Plowd. 487. 
that this excommunication is diſcharged by the pardon ; and all * Roll. Ab. 
contempts before tie pardon are diſcharged, and all the ſentences — BL * 
for the crime, except only the coſts, for the payment of which he parker, 280. 
ought to have new proceſs ; but the Court would adviſe thereof. 4. Burr. 2460. 
—Afterwards, in Eaſter Term, re 1. being moved again, and 
a precedent ſhewn in court, of Hichacl vas Term, 2. Car. 1. Noll 64. | 
oo 2 was adjudged to be diſcharged, it was ſo adjudged here 
ikewiſe. 


| Smart againſt Dr. Faſclale. | Cain 12, 3 
ACTION FOR WORDS: «Thou % perjured, and haſt © Thou waſt 
* much to anſwer fer it before God.” 55 


Web © 3 x: 7 .aRionable;z and 
Exception after verdi& in arreſt of judgment, For that it is not if alledged to 
that he ſpake it in auditu complurimorum, or of any one, according have heen 


to the uſual form. 7 ory by 


- SECONDLY, That the words, Thou waſt perjured,“ is in the intended, after 
me paſt (a), and is extenuated by the ſubſequent words ; quaſi di- verdicd, in av 


ceret, although not anſwerable before men, yet before God. — 1 


| Sed non allocatur ; for it is not materia! how long fince it was Poſt, 319%, - 
2 ; the fault remains ; and it being found by verd iet that he Cie. Erz. 486. 
pake them, it is not material although he doth not ſay in audity Cra. Jac. 39. 


* 
« 


O 2 | Michaclunls 
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| heir of the de- 


 Michaelmas Term, 
6. Car. 1. In the King's Bench. 
Sir Nicholas Hyde, Kut. Chief Juſtice. 
Sir William Jones, Nut. | 
Sir James Whitlock, Kt. |} 7uftices, 
Sir George Croke, Kt. 


Sir Robert Heath, Kut. Attorney General. 
Hir Richard Sheldon, Kut. Solicitor General. 


— ——— A-—-———— .... — 

C i. 1 Memorandum. | 
The three laſt HE _' three laſt returns, v1z. Octa. Quindena, and Trgs Michael, 
reum ne of Mich, of this Term were adjourned by a writ of adjournment di- 
Twmadjourned, reed to the K of every court. And whereas it was 

my turn, being the Puiſue Judge, to keep the efoigns, Jus ric 


Joxxs, being at his houſe in Holborn for other huſineſs, went the 
firſt day of Oa. Michaelis to Iſeſtminſter, and before him the writ 
was read of adjournment of all the ſaid returns, and he adjourned 
the Term for the king's bench; and JusTics NamroRT, Priſne 
Fudge of the common pleas, adjourned the Term in the common 
pleas; and BARON VERNON, in the exchequer. 


The P oye A And. the day of eſſoigns of Menſe Mich. being 27th Other, 

— court I kept the eſſoigus for the King's bench, and Jusrick DameorT 

keep the ahi: for the common pleas, and BAKON SOTHEFRTON for the exchequer, 
eep the cſſoigai : 

and the Court and did no more the ſame day ; and none of the ee of the 

does not it till King's bench or common pleas fat, nor THE LORD KEEPER in the 


the quarts die chancery, until quarts die poſt, which was dic Sabbat. 30. Octob. 


t. 
Ante, 14. 102, Dyer, 225. b. Cro, Jac, 17, 


| The lord mayor And becauſe the mayor of London was to be ſworn in the ex- 


to beſworn in chequer by ancient uſage craſtino poſt Feſtum Sanctorum Simonis et 
on the morrow Jude, the Lord Treaſurer and Barons of the exchequer fat in the 
wy pork exchequer 29. Oclob. and there the mayor was {worn ; but no great 

fſeaſt for the mayor, according to the ancient uſage, was kept, the 
The feaſts of plague being in London, and great ſcarcity of corn that year; for 
the companies which cauſes, by proclamation, the feaſts of the companies of Len- 


of London on 2 
tord mayor's don were prohibited. 


day prohibited by proclamation on account of the plague and ſcarcity of c. 


Cats 2. | Hulm againſt Heylock. 
t Ante, fol. 129. | 

A. deviſes lands PJECT MENT upon a leaſe made by Henry Green of land in 
10 fl. an infatt, I. Old-ſtrect. Upon evidence at the bar the Caſe was, John Met- 
D calf, ſeiſed of the land in queſtion, deviſetli it to John Gallant, an 
3 infant of the age of three years, in fee, by the name of his tene- 
and levies a ment called TIIE WII TE Sw AN, and dies. Henry Metcalf, the 
Ene. B. des ſon and heir of Fobn Aletrulf, enters and levies a fine thereof ia 
within Tuner, decimo ſerte Jacobi, with proclamations, in the life of John Gallan!, 
— Tue being within age; who after dies, being within age, tlie wife of 
Siſter muſt make Hleyloct being his ſiſter and heir. 

her claim within five years after the death of her huſband, or ſhe will be bound by the fine. Ante, 110. 
Poſt. 577.—Co. Lit. 240. b. Owen, 441. 1. Leon. 209. Cruiſe, 146. 498. 3» Com. Dig. 786. 
5 Med. 67. The 
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The queſtion was moved by GERN, that this fine, although 
ſive years paſſed without claim, ſhall not hurt the {aid Meylock's 
wife (eſpecially being the was a feme covert), becauſe ſhe claimed 
by a deviſe, and before entry the fine is levied, ſo as her eſtate was 
not turned into a right; as it hath been reſolved, that if one en- 
ters after a deviſe before the deviſee enters, and dies ſeiſed, that de- 
ſcent ſhall not take away the entry: ſo that fine and non- claim 
thall not bar where it is not turned into a right. 


But ALL THE CovRT conceived, although a diſcent in that caſe 
ſhall not bind, for then they might not maintain any action, ne- 
ver having had any ſeiſin, andyfo they ſhould be without remedy 
- where there is only a diſcent and no binding matter of bar; yet a 
fine and non-claim, which is a binding in law, ſhall bar the huſ- 
band (who ſuffered. the five years to paſs), and all claiming under 
him, and the wife herſelf during the coverture, but the wife ſhall 
have new five years after the death of tlie hutband. And ſo they 
delivered the law to be to the jury. 


Anonymous. 


NDICTMEN'T of forcible entry in tithes, where the party 
ouſted prays reſtitution. 
The queſtion was, Whether this inditment were maintainable? 
for it was agreed, that an aſſiſe lies of tithes by the 32. Hen. 8. c. 7. 
and they be recoverable as a lay inheritance. 


CAarTHROP moved, that the indictment ſhould be allowed as 
well for tithes as for rent ; and for rent it appears that forcible entry 
lies by Fitzh. Nat, Brew. 249. b. 20. Hen. 6. pl. 11. & 22. Heu. 6. 
pl. 23. 

And afterward, abſeute Hy DE, a writ of reſtiturion was granted. 

. 260 8. Mod. 65. 

Levannc's Calc. 

QAMUE LEVANNE, adminiſtrator of Mary Levanne, his 
ſiſter, was ſued in the ſpiritual court in Landau before the ordi- 
nary to make diſtribution of the goods of the inteſtate, pretending 
all the debts of the intcitate and all legacies were diſcharged, and a 
great ſurplus remaining, which was diſpoſable at the pleaſure of 

the ordinary, and to be divided among the friends of the inteſtate. 


Haxxs, the Prince's Attorney for this cauſe, moved for a prohi- 
bition ; for by the 30. Edw. 3. c. 11. and 21. Hen. 8. c. 5. admi- 
niſtration is appointed to be committed to the neareſt and faith- 
fulleſt friends; which being committed, the ordinary hath no au- 
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Hot wv 
ag af 
LVYT Leck. 


ro. Eliz. 219. 
1. L. v. 211. 


8. Co. 72. b. 
Co. Lit, 32 6. a, 
Ante, 157. 
Cowp. 622. 


Cas 3. 


An aſſiſe, and 
alſo an indict- 
ment of forcible 
entry, will lie 
for tithes, 

Polit. 486. 


20. Hes. b. yl. 14. 
22. Hen. 6. pl. 33. 
Bro. Force, 7 
Cro. Jac. 18. 
1. Hawk. P. C. 
282. 

Ld, Raym. 610, 
12. Mod. 268. 


Casr 4 


After the ordi - 
nary has granted 
adminiſtration 
of an inteſtate's 
effects, he can- 
not intermeddle 
ro compel diſ- 
tribution of the 
ſurpluſage. 

Fid: ante, 62, 
Moor, 864. 
Hob. 83. 191. 


thority to meddle with him to make diſtribution ; for he is an exe- Carter, 125. 


ator to ſue and to be ſued, and to diſpoſe of the goods of the in- 
teſtate as freely as an executor might where there is a teſtament. 
And it would be. an inconvenience to compel him to make diſtri- 
bution ; for if afterwards other debts ſhould be diſcovered, er if 


he be ſucd for breach of covenants, the adminiſtrator ſhould be 252- 
compelled to anſwer of his own goods; and therefore it is reaſon 7. Com. Dig. 


he ſhould keep the inteſtate's goods to ſave himſelf harmleſs againſt 
ſuch ſuits. 8 


GenMyy, for the plaintiff in the ſpiritual court, moved, that no 
Prohibition ſhould be granted; for it is reaiou, when there is ſur- 


O 3 | plus 


1. Lev. 233. 
ones, 228. 

Palm. 527. 

Allen, $6. 

1. Com. Dig. 


312. 
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Casr. 


Ante, 62, 
Hob. $4. 
Moor, $64. 


K. 37. 640. 


6.) This Caf: 
is now provided 
tend to a feme 


Cazz 5. 


A declaration in 
el artpfit on a 
promiſe that if 
A. marry B. and 
make her ſuch 
a jointure, 

the deſendant 
would make 
good to him her 
fortune of 6001. 
nced not ſhew 
that the wife 
was not poſ- 
. ſſed of fo 
much money. 
Sce 29. Car. 2. 

. 3. 
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plus (it being averred that all legacies and debts are ſatisſied), that 
the adr « iſtrætor ſhould not retain them to his own uſe, but that 
they thould be diſtributed amongſt the friends of the inteſtate ; 
and the ordinary will take ſecurity, that if debts be diſcovered af. 
terwards, there ſhall be reſtitution of the goods to the adminiſtrator 
as much as will ſatisfy. 

But ALL THE Cour reſolved, that a prohibition was well grant- 
able, becauſe the abſolute intereſt in the goods is in the admini- 
ſtrator; and the adminiſtration being committed, the ordinary hath 
notl:ing to do, and he cannot now, as he might at the common law, 
repeal the adminiſtration committed at his pleaſure; and it ſhall 
not be left to his diſcretion to provide reſtitution for debts diſco- 
vered, for that might be inconvenient. Whereupon a prohibition 
was granted (a). mo 
for by the ſtatute of Niſtr;butions, 22. & 23. Car. 2. c. 10. but this act does not ex- 
covert inteſtate, See the 29. Car. 2. c. 3 


| Pilchard againſt Kingſton. 

A SSUMPSIT. Whercas the defendant, e agg wa 

with the plaintiff for the marriage of one Margery, affirmed 

that her portion was ſix hundred pounds; the defendant, in con- 
ſideration that he would marry the ſaid Margery, and afſume that 
ſuch land ſhould be aſſured to her for her jointure, promiſed the 
plaintiff that he would pay to him one hundred pounds, et firmam 
facet to him the ſtid portion of ſix hundred pounds; that he, at 
the requeſt of the deſcendant, eſpouſed the faid Margery, and docs 
not ſay he had affurcd ſuch 2 to her for her jointure; and that 
the defeadani had not paid the hundred pounds, nec firmam facet 

to him the {aid portion of fix hundred pounds. 


The defendant pleaded “ nen aſſumpſit; which was found for 
the plaintiff. 25 

GrinsTOx moves, in arreſt of judgment. that the declaration 
was not good. hecauſe the plaintiff hath not ſhewn that he might 
not have the ſaid portion, or that the ſaid A . had not ſuch a 
portion; for it may be the ſaid 7argery had ſuch a portion in her 


C 
— 


den hands vr in good debts, and the defendant did not promiſe 10 


(5) This judg- 
nent was alter- 
wards affirn.cd 


Carr 6. 


The ſtatute - 
21. Fac. 1. 


e. 13. which 


amends records 
# w.iftaks n the 


puy but to make good the portion, which is performed if the hath 
ſuch a portion, and therefore the plaintiff ought to ſhew what he 
wants thereof. And ſuch allegation, that he firmam fuceret for- 
t:orem, is not good. | 
But ALL. The Cour held, that the declaretion was good 
enough ; for it purſues the words of the aſſumpſit in the breach al- 
ledged, and theſe words tantamount that he would warrant that he 
ſhould have ſuch a portion with his wife. And he pleads © nm. 
* affump/s,” and the jury found damages: which intends that they 
gave damages for ſo much as was wanting according to their evi- 
dence, Wherenpon it was adjudged for the plaintiff (%. 
in the excheguer-chamber on a writ of error,—2. Roll. Abr. 738. 
Downs againſt Winterflood. 
TTAINT. One of the jurors was returned by the name of 
Alexander Preſcott ; but in the re-/ummons, which was in na- 


ing any of the jurors, &c. does not extend to __ 
r. 276. 


ture 


after werdif? for error in miſnam 
3 ae. Polt. 555; —Cio. J. 28. 5. Co. 42. 1. Bac. Abr. 93. 3 Bac. Ab 
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ture of a diſtringas, it was Aexandrus Preſcott, and he was ſworn Done 


by that name; and the verdict of the petit jury was aftirmed by them. * 


It was moved in arreſt of judgment, that this was tried by a poop. 
wrong perſon, and therefore the verdict ill, and not aided by any 
ſtatute. | . 
But the ſheriff and the ſaid juror being examined in court, it Dougl. 114, 
appeared, that Alexander Preſcott was his true name, and that he 
was the juror intended to be returned and truly ſworn, and that 
there was not any known by the name of Alexandrus Prejcatt in tlie 
ſame town. | 
The queſtion was, If it ſhould be amended, as the miſpriſion ot 
the clerk, by the 21. Fac. I. c. 13. ? 


And 1T WAS CLEARLY RESOLVED, that it is not to be aided by 
the 21. Jac. 1. c. 13. for that ſtatute extends only to the /irnames 
of the jurors, or where their additions are miſtaken; in which caſes 
if by examination it may appear that he is the ſame perſon n- 
tended to be returned, the ſtatute aids that, but not where a chri/lian 
name is miſtaken. _ | 

For ſtaying the amendment, the counſel relied upon the caſeof Go/d. 
well v. Parker (a), where Palus Cheat was returned in the voure, and 
the d iſtringas was Paulus Cheat, which was his true name, yet it can- 
not be amended ; and the record thereof, which was in > aac rnd 
Term, 33. & 34- Eliz. Roll 419. was ſhewn in court, where it appears, 
that for this caule the verdict was quaſhed, and a wenire facias de 
novo awarded. Bur NoTE, The miſpriſion was in the return of 
the venire facias, which was the firſt proceſs and return; but here in 
the ſecond, which ought to be 8 by the former proceſs. 
Wherefore THE CourT doubted thereof. Et adjournatur, 


(a) 5 Co. 42. 


Memorandum. Carr X 


THE eighteenth of November 1630, in this Term, Joux W AL- The death of 
TER, knight, the Chief Baron, died at Serjeants-[nn, being a Cu. B. War- 

wrap: learned man, and of great integrity and courage, who a * being 
ing Lord Chief Baron by patent, 1. Car. 1. guamdiu ſe bene geſ- 2 TPO 4 N 

crit, being in the king's diſpleaſure, and commanded that he ſhould rir, would not 

forbear the exerciſing of his judicial place in court, never exer- **ſign upon he 

ciſed his place in court, from the beginning of Michaelmas Term, "8" command, 

5. Car. 1 until this day; and becauſe he hai that office quamdiu ſe 

bene geſſerit, he would not leave his place, nor ſurrender his patent, 

without a ſcire ſacias, to ſhew what cauſe there was to determine his 

patent, or to forfcit it; ſo that he continued Chief Baron until the 

day of his death, But it appears that the Judges of both benches 

are made only durante bene placito regis, ſo as they are determinable (4) gee now 13. 


at the king's pleaſure (a), #13. Will. 3, 
DE | | and 1. Geo. 3. c. 23. 2. Hawk, P. C. 4s 5. 
Aquila Weeks' Caſe. | eu 3. 


A WILA WEEKS, keeper of the Gatekouſe, was ſued in an If record in | 


action on the caſe, for ſuffering J. S. to eſcape, who was in Alon for an 


execution upon a judgment in Trinity Term, 2. Car. 1. He pleaded — 2 


ys io be of one Term, and in the vi prius roll it be entered of another Term, a venir? ds neue 
ue, although the auſrecital was by miſpriſion. Palm, 358. Godb, 3:8. KT 
94 not 
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Asvira not guilty in Lenden; and it was found by %% privs : and becauſe 
Wrexs' C43}. the record of the u privs mentions the judgment to be in Trinity 
Cowp.407.841. Term, 3. Car. 1. which was a miſpriſion of the record, the plaintiff 
1. Term Rep. Was nonſuited. And now it was moved by GERMYN, for the plain- 


ea. tf, that by reaſon of this miſpriſion the record of the %. privs is 
2. Term Rep. not warranted by the roll, and the nonſuit thereupon being null 
749 · the ec ſhall not be recorded nor entered; for there is no war- 


rant for this record of „// privs, WM herefore it was prayed that a 
dflringas de novo might be awarded: and upon the ſhewing of two 
precedents in this court, a eine as de nova was awarded. 
Sa g. Crowle gata Dawſon. 
If a man cove- DEBT upon an obligation conditioned, That whereas the de- 


Rane N tendant ſhould marry ſuch a widow, who was poſſeſſed of di- 
3 — 1 vers goods, which were her firſt huſband's, and the goods of his 


Mall quietly en- children, that her huſband ſhould not meddle with them, but that 
joy all her goods, ſhe and her children might enjoy them without diſturbance, claim, 
ang 1 or interruption ot the defendant, or any claiming by him: | 
marriage — 4 . 

the — and Ihe defendant plcads performance of the covenants and agree- 
&:tains them, it ments generally. | 


is a breach of The plaintiff aſſigns for breach; That the ſaid firſt huſband was 


88 1 poſſeſſed of ſuch ſheep and goods, and that the wife had them be- 
. Wood's Con- fore marriage, and that ſuch a day after the marriage the defen- 


„ch. 5. ſ. 8. 5 . , I 
2 edit by , dant, her now hutlLand, took the faid goods inte his hands, and 


Mr. Powel, them detained, and yet detaias: and iſſue thereupon; and found 
Cowp. 123. for the plaintiff. | 
. And moved in arreſt of judgment, That this is no ſufficient 
———_ breach, for he doth not ſhew that the huſband made any ad or 
diſturbance; for by the intermarriage tie goods are in the huſ- 
band; and it is not thewn that he diſturbed the wife to enjoy them. 
Hype and Jowss, Jr/tice:, were of that opinion. | 
zut ſusrick WuriTLock and Mlyvsgir conwived otherwiſe, 
and that the breach is well aſſigned; for by the allegation that he 
took the ſaid goods into his hands and detained them, is ſuppoled, 
if not a forcible vet at leaſt, a taking and detaining of them from 
the wite. And iſſue being joined, and found for the plaintiff, rhe 
Court intends not but that it was an unjuſt caption and detention 
contrary to the agreement: and afterwards HYDE. mutat ; epinione, 
upon the reading of THE nooks, was of the fame opinion. Where- 
upon, «bſente JOXEs, it was adjudged lor the plaintiff. 


Carr 10. | King againſt Lorde. 
Hilary Term, 3. Car. 1. Rell 795. 


If » copyholder FUECTMENT of a leaſe of Lady Pagert's. Upon a ſpecial ver- 
for bfe faren- 18 dict the cafe was, Lettice Kn«wls, copyholder for life, ſurrenders, 
der to the lord 2 3 by I by/t- 
generally, who. in conſideration of twenty pounds, to the ule of one Dorothy ( y/t 
grants it fer lif-, ler. Ihe lord accepts the ſurrender, and grants it to Dorothy I byſt- 
and afteracarf- Jor fr her life, who was admitted accordingly, and dies. Lettice 
2 ne buen. Kasus being alive, claiming it as her former eſtate, lets it to the 
n defendant, and the lord enters, and lets to the plaintiff, 

admitted again to the eſlate, but the led firall have it, Sed aliter a cnpybolder in fee. Jones, 229. 
2. Roll. Ab. 304. 2. Roll, Abr. 462, Popham, 39. Sed vide Gilb. Ten, 255. 257. Cro. Eliz. 361. 
142. 582. Co Cop. 152, 109. Id. ka m. 44. 
W WnISsTLIX, 
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WursTLER, for the defendant, argued, that when a copyholder Kine 
ir life ſurrenders to the uſe of another, who is admitted, the firſt 2 
copyholder hath 374% a poflibility or remainder of an eſtate, that if _— 
he furvive him to whoſe uſe the ſurrender is made, that he ſhall 1. Salk. 188. 
have it again. But he agreed, that if a copyholder for life ſurren- 6 fed 29%: 
der his eſtate, to the intent that the lord ſhould grant it to whom- 3. eee 
boever he pleaſed, then his eſtate was drowned, but not here: and 2. com. Dig. 


for that he relied upon the book . Eliz. Dyer, 264. 500. 


But ALL THE Cour conceived ſhe may not have it again, but noe (2). 
that her eſtate is metely determined by the ſurrender, and that there 
is no difference as to that purpoſe, to ſurrender all her eſtate to the 
uſe of one, and to ſurrender generally; and the book of 9. Eliz. 
Dyer, 264. doth not warrant ſuch a difference. For if a tenant for 1. Term Rep. 
life ſurrender to the uſe of another, and the lord grants it, he is 600. 
merely in by the lord, and not by the copyhol/der who ſurrendered ; 0p; Reps 
but if a copyholder in fee ſurrender to the uſe of another for life * 
who is admitted, he is in % by the copyholder, and by his death 
the copyholder ſhall have it again, but not here. Whereupon it 
was adjudged for the plaintiff. 


NoTe, This judgment was impeached by a writ of error, and 
the matter in law aſſigned for error. And by ALL THE JUSTICES 
of the common pleas AN D BAroNs of the exchequer, the judgment 
Vas affirmed. 


The Lord Savill's Caſe. Cazt 17, 


SR THOMAS SAVILL was ſued in the common pleas in If judgment 
_ of aſſault, battery, and wounding; and found for the de obtained 
plaintiff, and damages aſſeſſed to three thouſand pounds; and judg- — fr — 
ment being there for the plaintiff, error was brought and aſſigned: — — 
but upon examination of the record, there was no material error; he becomes a - 

whereupon judgment was affirmed by the rule of the Court. But peer, Were, 
before entry of the judgment Sir Thomas Satuil procured a writ out Mt execution 
of the chancery, directed to the Juſtices of the king's bench, et qui- an 2 
buſcunque intereſſed, wherein he ſhews to the Court, that Sir John 2 
Savill his father was created baron for his life, and after the barony - Co- 1 
was limited to the ſaid Sir Thomas Sauill, being his youngeſt ſon, 2. Bl. Rep. 788. 
and to the heirs males of his body: and the writ recites, that he is a Strange, 243. 
peer of the parliament; and therefore the writ commands, that no 1 3 
other proceſs ſhall be awarded againſt him but what ſhall be , CY TOO 
awarded againſt a peer of the realm. | Douglas, 45- 

BANKs moved, that this writ hould be recorded, and offered a 

lea compriſing ſuch matter, that after the laſt continuance, and 

fore this Term, Sir John Savill, the father of Sir Thomas Sevitl, 
was created baron for his life, and that after his death the ſaid Sir 
Thomas Savill, who was his younger ſon, ſhould be a baron: and 
the plea ſhews, that Sir Thamas Savill, LoRD SAVILL, died in Sep- 
tember laſt, which was before O#abis Michaelis; and that the ſaid 
Themas Savill mentioned in the patent, and the ſaid Sir Thomas 
_ mentioned in the record, /t una et eadem ferſona ; and con- 
c udes his plea, and prays, that no proceſs of execution might be 
awarced againſt him but what ought to be againſt a peer of the 

| realm : 
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| Lean sent“ realm: and the writ was read in court, being the fame which is ini 
| C. THE REGISTER (a); which is, where one is ſued in the common 
pleas in a perſonal action, and proceſs of outlawry, a writ is ſent 
out of the chancery, reciting, that he is a peer of the realm, and 
- appoints, that no other proceſs ſhall be awarded againſt him 


ſuch as ſhall be againſt a peer. | 


Tux Covkr appointed the writ to be recorded; but for the plea, 
becauſe there never was ſuch a precedent, and that he is not de- 
fendant in the action, as it is in the ſaid caſe. in THE REG1sTER ; 
for he is plaintiff in the writ of error, and hath no day to plead; 
the plea was rejected; and the judgment being affirmed, they 
would adviſe what execution ſhould be. 


(a) Folio 2. and Natura Brevium, 247. c. 


Hilary 


g 


/ 
Hilary Term, | 
6, Car. 1. In the King's Bench, 


Sir Nicholas Hyde, Kut. Chief Juſtice. 


Sir William Jones, Kt. | 
Sir James Whitlock, Knt. > Juſtices, 
Sir George Croke, Knut. 


Sir Robert Heath, Kut. Attorney General. 
Sir Richard Sheldon, Knut. Solicitor General, 


— — — — — 
Drake againſt Munday. | Cars bs 
D by the plaintiff as cxecutor to one Drake. Upon If a perſon co. 


demurrer the caſe was, By articies indented betwixt the — — 
teſtator and the defendant, it was COVENANTED, granted, another hall 
and agreed, and the teſtator covenants, grants, and agrees with have and enjoy 
the defendant, that he ſhall have and enjoy ſuch a houſe and lands ſuch a houſe for 
for fix vears, and that the teſtator will ſufficiently repair the Ane oder 
* houle. Et in con/ideratione pramiſſorum, it is covenanted, granted, agrees ©0 pay © 
and agreed betwixt the ſaid parties, and the defendant covenants, ſum annually, 
grants, and agrees for him, his heirs, execytors, and aſſigns, to it amounts to 
* pay to the teſtator, his heirs, executors, and aſſigns, an annual 7 — — * 
« rent of ninety pounds during the faid ſix years, at the Feaſt of /* 200m 

«* Annuxciation and St. Michael.” Upon this the defendant entered, 
and the teſtator died; and for ninety pounds arrear for one year | 0 — 
after his death the executor brings the action, and declares upon 92. x $66 


all this matter. And thereupon the defendant demurs, 500. 659. 


HENDEYN, Serjeant, for the plaint f, argued, that this is merely in — Mans Ab.$47. 
covenant, and {hall not enure as a rent by way of reſervation; and c, Lit. py 
if it be a covenant, it is due to the executor ; and if it be a reſerva- Moor, 861. 
tion, it follows the reverſion, and goes to the heir, and not to the Noy, 14- 
executor : and he moved, that ſo it appears to be the intent of the — 201. 
parties, that it ſhould be only as a covenant, and as a ſum in groſs, a — 
otherwiſe the words of the covenant were idle; and he relied upon 3. — 
the 10. Eliz. Dyer, 272. 5. b. And the rather is a covenant, for Roll. Rep. 397. 
that ratione premiſſorum he covenants, which refers to more than the Wood'sConvey, 


But ALL THE Cour conceived, that it is merely a rent, and 2. Mod. 30. 
enſues the reverſion, and ſhall go to the heir ; for as the words of --> Touch. 
the covenant and grant, that © he ſhall exjoy the land for fix years,“ "72 
amount to a leaſe, and ſhall bind the heir, ſo the words of the co- S 
venant and grant of the leſſee, that © he ſhall pay ſuch a rent an- 248. 
„ nually,” amount to a reſervation ; and the rather, becauſe he co- Dougl. 27. 
venants and grants to pay to him and his heirs (4). Whereupon . Term Rep.) 
rule was given, that judgment ſhould be entered for the defendant ; ;; Pu R 
et qd querens nihil capiat per billam, unleſs cauſe were ſhewn to the 3. * 
contrary : and afterwards being moved again, it was adjudged ac- 
cordingly. | | | 

(a) Vide B owning v. Reeſton, Plawd. the v. Edw, 6. and Brook's Abr. © Leaſes," 
131. the Year-Books 21. Her. . pl. 36, pl. 21. b 

Beamond. 


j 
| 
j 
! 
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Car 2. | Beamond againſt Long. 


If BAxon and PON demurrer the caſe was, Huſband and wife, the wife, being 
_—— adminiſtratrix to her former hutband, brings debt upona bond 
Sow die before Of two hundred pounds due to the inteſtate, and had judgment to 
execution, the recover the debt, their damages and coſts, The wite atterwards 
Bazox ſhall not dies, and a year and a day being paſſed, the hutband brings a ſcire 


1 facias to have execution. Whereupon it was demurred. 


for a debt due And ALL TuS CovRT, except HYDE, Chief Juſtice, who doubted 
1 thereof, conceived, that this /cire facias lies not for the huſband, 
1 becauſe, being a debt dananded by the wife as adminiſtratrix, it is 
Pott. 2:7. 464. In autre dias; and although they recover, yet ſhe dying before 
: execution, the duty remains to him who takes new adminiſtration 
2. Keh. 658. . k . * _ 
7. Sid. 29. 337. 25 in right of the inteſtate : and although the hutband is party to 
6. Mod, 179. the judgment, vet he hath no property in the debt; and he who 
7 Moa. 186. 190. ought to have the ſire facias, muſt have privity and property to 
8 12. have the debt, otherwiſe it js a vain ſuit (a). But it huſband and 
Cd. oy 3. wife bring an action of debt, for debt due to the wite, and recover, 
2. Ld. Ray, the wife dies, the huſband may bring a /crre facias to execute this 
1950, judgment; for the debt being recovered, the huſband after the 


--" "6p Prat. death of the wife thall have it, but not in the principal caſe. Refi. 
00. 


==" (FG duum po teu, page 227. 458. 464. 
| (a) By 17. Car. 2. c. S. adminiſtrator c. 4. the huſband of a feme covert ſhall hate 
de bonis nin may ſue a ſcirs facies upon a adminiſtration. - 
judgment is autre drei.. By 29. Car. 2. 


Pay. Stroud agzainf} Hoſkins. 
The ſug;e!tion PROHIBITION upon the 2. Edw. 6. c. 13. Becauſe he ſues 


ordained by for tithes of heath and barren ground within ſeven years after 
——— 3 the improvement. The defendant pleads the go. Ed. 3. c. 4. and 
Alien mutt be fat at another time a prohibition was granted, and conſultation 
proved by wits thereupon, therefore he thall not now have another prohibition. 
neffes where it It was thewn that the conſultation was not upon the ſubſtance of 
is marter of fit; the prohibition, but becauſe he did not prove by two witnelles the 


bu i 6, . . . 4 
— — — ſug: cition within the fix months. And it was thereupon de- 


tor that defe, Murred. 
another 3 The FIRST QUESTION was, Whether by the ſtatute the ſug- 
— geſtion ought to be proved by witneſſes *—And 1T was RESOLVED, 
that it ought, hecauſe it is a mere matter in fact; and the ſuggeſ- 
— 5 tion ought to be proved by the intention of the ſtatute, as well as a 
Y ly. 102. 119. preſcription 4 ed arcimand;, or a diſcharge of tithes, or any other 
2. Show, 92, fluch ſuggeſtion, | 
2 SECONDLY, It was reſolved, that the conſultatian being granted 
2. In. 5 . far not proving the ſuggeſtion by two witnefles, according to the 
Cro. Elz 735. 2. Edw. 6. g. 13. and not upon the ſubſtance of the ſuggettion tor 
Moor, 917- want of its verity, or for the inſufficiency thereof, it is not within 
2 Vent 47- the 59. dw. 3. c. 4; for that is intended where conſultation 1s 


_ granted upon the ſubſtance of the ſuggeſtion. being proved to be 


4. Com. Dig. infuthcient in verdict or nonſuit after evidence, and not where it 
$15 518. ig granted for the inſufficieney of the form of the ſuggeſtion, or m 
4 Bc. Abr. the proceeding thereupon. Wherefore it was adjudged for the 
246.24). plaintiff ; eſp=cially as this caſe is, for that it is a collateral cauſe 
out of the ſuggeſtion, and no cauſe of conſultation at the time of 
tic ſtatute made. 


Cowp. 424. 


Sir 


. 
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Sir William Courtney againſ Sir Richard Greenville, Knight. 84 4. 


ERROR to reverſe a judgment in the common pleas in debt. — 
Ihe plaintiff declared, That the defendant, 18 May, 4. Car. 1. — 125 tr 
acknowledged himſelf bound to the faid Sir Richard Greenville in l aided 
two hundred and eighty pounds, ſolvendum upon requeſt, et profert after oyer by a 
hie in curid ſcriptum prædictum quod debitum prædictum in forma pro plea * f. 
dield teflatur, cujus dat. ęſi eiſdem die et anno. e —— 
The defendant demands OYER conditionis ſcripti obligatorii præ- plaintiff. 
dicti; which being read, he pleads payment. . Poſt. 288. 363. 


And iſſue was joined thereupon ; and judgment given for the 18, Edw.4. pl, . 


"Bo 3. Hen. 7. 0 
plaintiff. — 7 * 


f . 1 
The error aſſigned was, Becauſe he doth not declare according 5. co. 25. 4. 
to the uſual courſe, quod per N obligatorium conceſſit, nor any 8. Co. 133. b. 
writing mentioned in the former part of the declaration: ſo it 8 38 
1822 3 10. IZ, 737. 
doth not appear to the Court that there was any writing obli- Ge. —— 


gatory ; and that being faulty in ſubſtance, no plea or verdict may Tut. 1665. 


make it good. 6. Mod. 306. 
© 7 . . Salk, 463. 
But ALL THE Cover were of opinion, becauſe he ſhewed the 775 # 20% b. 


| writing, whereby he demands the debt, and the defendant by his - Com. Dig. 


plea ſhews that it is an obligation with a condition, and iſſue is 39. 244. 
taken thereupon, and found for the plaintiff, that the declaration 
is good enough; at leaſt it appears to the Court, that the plaintiff 


| hath a juſt debt, and good cauſe to recover. Wherefore the judg- 
ment is good, and was affirmed. 


| Gray againſt Fielder. ; cen g. 


EBT on a bond aſſigned by commiſſioners of bankrupts, and Indebt on a bond 
doth not ſhew the obligation; wherefore it was demurred.— — dy com- 
But becauſe he comes in by act in law, and hath no means to ob- — — 
tain the obligation, 1T WAS ADJUDGED to be good enough, with- fer is not ne- 
out ſhewing it in court; as tenant by ſtatute merchant, or tenant cefſary, 
in dower, ſhall have advantage of a reat-charge without ſhewing Foſt. 442. 
the deed. 725 5. Co. 73. 
10, Co. 94. Cro. Jac, 109. 317. Co. Lit. 22 3. 3. Will. 3. Dougl 4. note (1). 1. Term Rep, 149. 
And ſee 16, & 17, Car. 2. c. 8. and 4. & 5, Ann. c. 16. Poſt, 442. : 


The Caſe of Sir Miles Hobert and William Stroud, Eſq. Ca 6. 


PHE ATTORNEY-GENERAL exhibited two ſeveral infor- Every place 
mations, the one againſt Milliam Stroud, Eig. the other againſt, bee 
Sir Miles Hobert, knight. The charge againſt both of them therein , 'berty in 2 
was for ſeveral eſcapes out of the priſon of the Gatehouſe. They io ; but ifa 
both pleaded not guilty, and their cafes appeared to be as fol- perſon be com- 


loweth : mitted to a par. 
: 1 ; ticular place, 
The aid Villiam Stroud and Sir Miles Hobert were, by the king's and inſtead of 
command, committed to priſon for miſdemeanor alledged againſt wn gc xn 
them in their carriage in the houſe of commons at the laſt parlia- e, 2t large, he 


may be indifted for the miſdemeanout, although he had the gaoler's permitlion, Poſt. 251. Ante, 14. 18a. 
ment. 
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Sin Mir us 
Hos zr and 
WILLGCIAM 
$7z0vD'sCast. 


1. Roll. Ab. $08. 
Hobart, 202. 
3» Co. 44- 2. 
Moor, 257.299+ 
2. Mod. 116. 
Hard. 476. 

2. Hawk. P. C. 
189, 190, 191. 
4. Cem. Dig. 


279. 184. 
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ment. Afterwards, in Trinity Term, 6. Car. 1. both of them being 
by order of this court, and by a warrant from the attorney-general, 
to be removed to the Gatehouſe, the warden of the Har ſpalſed 
(where they were before impriſoned) ſent the ſaid Stroud to the 
keeper of the Gatchouſe, who received him into his houſe, lately 
built, and adjoining to the priſon of the Gatehouſe, but being no 
part thereof : after which receipt the ſame night he licenſed the 
ſaid Stroud to go with his keeper to his chamber in Gray's- Inn, and 
there to reſide. Sir Miles Hbbert was alſo by the ſaid warden of 
the Marſbulſca delivered to the keeper of the Gatehouſe ; but being 
ſick and abiding at his chamber in Fleet-ftreet, he could not be re- 
moved to the priſon of the Gatehouſe, but there continued with 
his keeper alſo. Afterwards the ſickneſs increaſing in London, the 

(with the licence of the keeper of the Gatehoule, as it was proved 

retired with their under-keepers to their ſeveral houſes in the 
country for the ſpace of ſix weeks, until Michaelmas Term then 


next following, when, by direction of the ſaid keeper, they returned 


The court of 
king's bench 
may, by rule of 


court, appoint 
the priſon of the 
Court to be in 
any part of En- 


to his houſe. But in all that ſpace it could not be proved that 
they ever were in any part of the old priſon, of the Gatehouſe, 
but in the new building thereto adjoining, 1 when they once 
withdrew themſelves to a cloſe-ſtool which was placed near to the 
parlour, and was part of the old priſon of the Gatehouſe. This 
evidence was given to both the ſaid juries, and both of them re- 
turned their verdiQs ſeverally, that they were not guilty according to 


the informations exhibited againſt them. 


And in this caſe it was debated at the bar and bench, Whether 
by this their receipt and continuance in the new houte only, it 


may be ſaid that they ever had been impriſoned ? 


And Tue JuDGEs HELD, that their voluntary retirement to the 
cloſe-ſtool made them to be priſoners. They reſolved, that in this 
and all other caſes, although a priſoner departs from priſon with 
his keeper's licence, yet it 1s an offence as well puniſhable in the 

iſoner as in the keeper. And CALTHRoP made this difference 
— breach of priſon and eſcape: the firſt is againſt the gaoler's 
will, the other is with his conſent, but in both the priſoner 1s pu- 


niſhable : whercunto THE wHOLE Cour agreed. 


Ir was ALSO RESOLVED, that the priſon of the king's bench 
is not any local priſon confined only to one place, and that every 
place where any perſon is reſtrained of his liberty is a priſon; as 1t 
one take ſanctuary and depart thence, he ſhall be ſaid to break 
priſon. | 


. 


gland. Poſt. 466.—1. Roll. Abr. $10, Strange, 6-9. 817. $43. See 27. Gu, 2. c. 17. 


_ Fox the preſent 


boundaries of the rules of the King's priſon, ſee 3. Term Rep. 583, 584. 


Eaſter Term. | ” 
. +, Car. 1. In the King's Bench. 


Sir Nicholas Hyde, Kut. Chief Juſtice. 

Sir William Jones, Kut. | | 
Sir James Whitlock, Kt. Juſtices, 
Sir George Croke, Kut. 


Sir Robert Heath, Kut. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General. 


Memorandum. 8 


N this Term Six Gon VERNON, one of the Barons of the ,,, Baron Ver- 
1 exchequer, was made Puiſue Juſtice of the common pleas, in non made Puiſee | | 
A. place of Six HumMPHREY DAvENPORT, who was made Judge of com- | 
Chief Baron of the exchequer in Hilary Term laſt paſt; and ]aMgs mon pleas; and 
Wars rox, of the Inner Temple, was, by writ returnable menſæ Paſche, — oh | 
made a Serjeant, he appearing in chancery quarto die poſt of the re- Chief Baron. ' 
turn, being Thurſday ; and the Monday following, before all the Mr. Serjeant 3 
Juſtices of the king's bench and common pleas and Barons of the Wefton called, ö 
exchequer (none being abſent), aſſembled at Serjeanta-Iun, in Fleet- | 

fireet, performed the ſolemnity, reciting his count, and his robes | 
were there put on; and he made his feaſt in Serjearts-/mn for the 
Juſticesand Serieants and the king's learned Counſel, and gave rings, 
according to the uſual manner, afterward, with this inſcription, - 
* Servus Regi, ſerviens Legi; and within two days was made one 
ef the barons of the exchequer. . | 


Flowers? Caſe. | Cat 2. 


ACT ION UPON THE CASE. Whereas ſhe was a midwife, An action lies 
and had uſed that art for divers years, and by that means gained for ſaying of a 
much maintenance for herſelf and family; that the defendant, A . | 
having communication of her and her profeſſion, ſpake theſe words « ff hf ant | 
of the plaintiff, ** Many have periſhed for her want of ſkill.— And « of gu.” 
after verdict, being moved in arreſt gf judgment, that theſe words yweey, 71. 
were not actionable, it was adjudged fas the plaintiff, for ſhe hath Cio. Jac. 504. 
2 profitable gain by that function; and therefore thoſe words may — Ray. 1480. 


de prej udicial. * . "4 
110. 


Helier againſt Hundred de Benhuiſt. Cazs 3, 2 

Eafter Term, 6. Car. 1. Rolfa33, Berks, | | 

ACTION upon the ſtatute of Minton, 13, Edw. 1. it. 2. ch. 1. The examina. | 
for that he was robbed of ſeventy pounds, and made hue and tion upon oath | 

cry, and amends was not made, nor any of the robbers taken: and TR 2 * | 
counts upon the ſtatute of ¶ iuton, and that he took his oath before Hg ohe | 


= N be Meet 8 a juſtice ef the county, though he is not in the county at the tim- of taking 

is a miniſterial act. Jones, 239+ 1. Roll. Abr. 538. Lern. 322. Sid. 209. Bull, N. P. 136, 

3. Com. Dig. 477. Dougl. 465. 2s - 
Fohn 
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Hermes Toby Saunders, juſtice of the peace within the ſaid county of Bert. 
* t and inhabiting within the hundred, within twenty days before his 
zu bt writbrought that he was robbed, and did not know any of the par. 
BrnnunsT, any par 
| ties, according to the 27. Eli. c. 13. 


Upon not guilty pleaded, a ſpecial verdict was found as for the 
plaintiff according to the declaration; and further, that * he took 
« his oath before the ſaid John Saunders, juſtice of the peace of the 
<« ſaid county, and inhabiting in the ſaid hundred, at his chamber 
in the Middle Temple, London: and fo concludes, if upon all 
the matter the Court ſhould adjudge for the plaintiff, they 4ind for 
the plaintiff; and if, &c. for the defendant. 7 


The main queſtion was, Whether this examination and oath 
was taken ſecundum formam ſtatuti ? 

This matter being argued at the bar, it was alledged by the de- 
fendant's counſel, that a juſtice of peace hath only his juriſdiction 
within the county where he is a juſtice of the peace, and may not 
elſewhere exerciſe his juriſdiction; and this examination is as 
Juſtice of the peace of the county where the ſame fact was done, 

| The 27. Eliz. C. 18. appoints the oath and examination to be taken 
(s) 2. Hawk. by juſtices of the county inhabiting in or near the hundred (a); 
* 947 oe — what he doth out of the county is coram nou judice: and for 
* b. — that purpoſe were cited 13. Edw. 4. pl. g. and Plow. 32. Plat's Caſe, 
that a juſtice of peace cannot exerciſe his juriſdiction out of his 

| county, to commit any felon. ; | 
The Court will But LrrTIETOx and GRIMSTON, for the plaintiff, moved, that 


| Judge from the this verdict tinding, that he took the examination according to the 


— 9g form of the ſtatute, and ſo a general verdict at the firſt, the finding, 
jury, although after this ſpecial matter, is not to purpoſe; as the cafe of Sir Row- 
they firſt find a and Heyward, Aſſumpſit, the jury find a general verdict according 
general 5 to the iſſue, and a ſpecial matter againſt it, the laſt is void. —But 
:Tve. te e THE COURT took not any _ to this reaſon; for the matter in 
Ante, 76. law being found, the Court thall adjudge according to it. 
Hob. 53. Cro. Eliz. 459. 431, Cro. ec. 55. Dyer, 125. 370. 2. Roll. Ab. 695. 1. Term Rep, 141. 
2. Term Rep. 666. ; 
A juſtice of the SECON DIL, T hey moved for the matter, that the examination 
— is well taken in London; for the ſtatute doth not appoint that it 
riſdietien or de {hall be taken in the county, but by mm of the peace of the 
red, &c. and that within 


matters, in whatſoever place he be, he may take _— and 
. ac. 1. that a 


But Hype, Chief Juſtice, and W H1TLOCK, conceived at firit, that 
the examinations cannot be taken out of thecounty, becauſe it is out 


(«) See 9. Geo, 1. C. 7. .. 11. of 


oath, a 
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of his juriſdiction where he is juſtice of peace, for their juriſdiction —_ 


is private; but juſtices of the king's bench may take ſuch exami- HD or 

nations or exerciſe juriſdiction in any place, for their authority is Bexnuursr. 

general : and compared it to the Caſe where two juſtices of peace, ie 2 

upon the 18. Eliz. c. 4. ſet down an order for the kecping of a,',, * 

baſtard, it cannot be done by them out of the county; alſo by 3 Bac, Abr. 

the 5. Elix. c. 4. of Labourers, orders of juſtices of peace ought to 294- 

be by them which are inhabitants in the county, and when they 5 7 — Rep. 

be in the county, and not to be made by them out of the ſame : 330. 

and therefore becauſe it was taken cut of the county, they held it 

was ill. | 

But loxtgs and MYSELF conceived, that this examination and But a juſtice of 
_ found to be taken in London, he being a juſtice of — — 

peace of the ſaid county, and inhabiting in the hundred, is a per- gun; mn 

ſon whom the ſtatute appoints and authoriſeth to take examina- cut of his bo- 

tions; and that being taken by him who by intendment will have rough or county 

{tri care to the examination, becauſe himſelf may be liable to relating to an 

part of the charge, it is not material where it is taken, And it 3 e e 

is not any act of exerciſing juriſdiction, but rather a direction that f ;wy. 

ſuch oath and examination ſhall be taken before ſuch a perſon; dicion. 

as if it were appointed that ſuch an oath ſhall be taken before ſome 

knight or judge inhabiting within the hundred, that is not any Calfecort's 

point of juriſdiction, but a deſcription of the perſon before whom Cate 156. 

the examination ſhall be taken, and which may be as well taken ——— = 

in any other place as in the county; and therefore it was faid, pougl. — 

that there is difference wliere a juſtice of peace doth an act to com- 

pel another to pertorm, as to impriſon any for non- performance, 

or to — one for any offence to be impriſoned; ſuch acts 

cannot be done in any place but where his juriſdiction extends: 

but it is an uſual courſe for juſtices of peace to take informations 

againſt offenders in any place ont of the county, to prove offences 

in the county where they are committed; and ſometimes they take 

recognizance to proſecute, and ſuch recognizances taken out of 

the county by voluntary aſſent of the parties bind well enough, 

and are uſual ; but thev cannot compel any out of the county to 

enter into a recognizance, for they cannot uſe coercive power out 

of the county. hereupon THE CourT would adviſe. 


Afterwards this Caſe being propounded at the table in Serjcants- 
Inn to THE CHIEF BARON, and to BAR DENHAM, BARON T'RE- 
VOR, BARON WESTON, and to JusricE HARYEY, and J pro- 
pounding it to JusTIce HuTTON, they all, after advice, agreed, 
that this examination taken in London by a juſtice of peace of the 
county inhabiting in the hundred, though at that time he were 
out of the _— was good enough; and JusT1icE WHITLOCK 
afterwards agreed thereto, becauſe it was not an act of juriſdiction, 
but only matter of examination to enable the plaintiff to his ac- 


tion. Whereupon afterwards, by the aſſent of HyDe, Chief Juf- 
ice, judgment was given for the plaintiff, 


In the 47. A: pl. 11. juſtices of aſſiſe take verdicts in other 
counties. 1. Hen. 6. pl. 3. diſtreſs may be driven into another county, 
&c. And in the 27. £liz. in the common pleas, in the Caſe of 
Charren v. Barnes, a biſhop of Ireland, being. in England, com- 
mitted adminiſtration of the goods of one who dicd inteſtate within 


his dioceſe in Ireland, and adjudged good 
FRO, CAR, bots , fe REY Flower 
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Cart 4. Flower againſt Elgar. 
An audita gue - AUDITA QUERELA. Upon demurrer the Caſe was: One 


rela lies againſt recovers 1n debt, and takes execution by elegit, whereupon 
a plaintff on the defendant's lands were extended, and after aſfigned over, and ſo 
3 * conveyed from one to another into ſeveral hands; and aftcrwards 
though he has the plaintiff in the action releaſed all ſuch judgment and execu- 
taken execution tions; and now the defendant brings an aud:ta querela : and all 
—— this matter was thewn in the writ. 
1 An over. ; 

3 oY Thereupon it was demurred, Becauſe the writ is brought againſt 
n — the firſt plaintiff, who did recover, where he had diſmiſſed him- 
2. Rö U. Ab. 4. {elf of all the intereſt of the extent, and it ought to have been 


1. Vera. 5o. brought againſt te af/ignce of the extent. 


But, notwithſtanding, THE Cour adjudged, that the audits 
querela was well brought; for he being party to the judgment, his 
releaſe hath diſcharged the judgment. 


| Fawkener againſt Bellingham. 
; Anie, Page 80. 


The Ratute ERROR to reverſe àa judgment in the common pleas, was ar- 
1. E lr. b. c. 12.  gued divers ti nes at the bar; and now this Term at the bench, 
which gives all the error aſligned in point of law. | 


Ar. emen All the Juſtices, vize Hype, Joxes, Wulrrock, and My- 
within five SELF, argued in one day, and delivered our opinions in order, 
years had been that this judgment 13 erroneous, and ought to be reverſed ; for we 
pre for 8 all conceived, it was the ſame rent as before, and not a new rent 
kene of begun by the ſtatute, but changed by operation of law from a rent 
prieſts, to the ſervice to a rent ſeck: nor is it a new rent given by the ſtatute, 
king, makes becauſe it doth not appoint any certainty of rent, but refers, that 
no alteration in ſuch a rent as the lords thereof had before, they yet ſhall have, 


f f 1 
—— ſuch in quantity, ſuch in eſtate. 
U 


tb are there. oNnEs ſaid, that if he had recovered this rent before the ſtatute 
fore, as before, jn an aſſiſe, and after the ſtatute had been diſſeiſed again, he thould 
within the li- 3 8 

mitarion of have bad a re- diſſeiſin, which ſhews that it is the ſame rent. 

32. Hes. 8. c. 2. Vide S. C. ant-, 80. Hetl. 26. 36. 44. Jones, 233. Co. Lit. 268. Moor, 31. 
1. Roll. 50. 3. Co 64. U. 3. Lev, 21. 1. Vern. 195. 


The ftatuteof And joxzs and Hv conceived, if rent be given by the ſta- 
limitations may tute, and no limitation of a diſtreſs therein, it is a rent ſeck, and 
be pleaded in there cannot be a diſireſß for that rent; but here it is agreed on 


Catz 5. 


a ] | 5 
wg every part, that to this rent there belongs a diſtreſs; and the reaſon 


rent ſe: vice 


created by is, becauſe a diſtreſs belonged to this rent before, ſo being changed 


Natute, the difireſs belongs to it, And it is expreſsly within the letter and 
Ente, 81. intent of the ſtatute, that no avowry ſhall be made for rent unlets 


po 23% there hath been ſeiſin thereof within forty years; and it doth not 
co. 64. appear but that this rent might be loſt,” for want of ſeiſin, before 
os * the 1. Edw. G. c. 14.: and as the 32. Hen. 8. c 2. bars to claim it 
3% unleſs he hath had ſeiſin within forty years, ſo the 1. Edw. 6, 

c. 14. doth not alter it, nor give more liberty thereto than it had 

before; and therefore, if it ſhall be ſaid to be rent created by the 


ſiatute, it ought to appear by the ſtatute what the rent is in yore 
| 1 
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which is created 75 the ſtatute; but that doth not appear, and Peru 
therefore it is the ſame rent which was before, of which the be- „ ©2* 


. . . * ; 8 A. 3111 . M 
ginning is not known, whereof ſcifin ought to have been within 1 


forty years. | 


Jones thereupon put this caſe: Lord and tenant by rents and The 32. Hen. 8. 
ſervices ; if the tenant by licence at this day make a feoffment by e mv 
- "Yr "SE." ions may 
indeature, to hold of him by the ſame ſervices as he holds over; be pleaded to 
in avowry for this rent, there ought to be ſeifin within forty years, an avowry for 
for it is not a rent of certainty newly creed, but refers to the a rent under 
ancient tenure, which ought to be ſhewn and ſeiſin proved; but em xa 
. 2 oo 2 . . e to hold 
if he create a rent certain, it is otherwiſe. And there is difference, , 1... 
as all the Juſtices held, where the faving is of all the rents, for ſervices as the 
that nih1/ cert; implicat, and where it is a ſaving of a particular rent tenant holds. 
to certain perſons ; and it would be a great mitchief if there ſhould g. com. big. 
be ſuch an expoſition, that rents generally ſaved by the ſtatutes 5328. 
ſhould be out of the ſtatute of limitation: wherefore they all Moor, 3t. 
concluded upon the point in law, that this plea, that he was not 
ſeiſed within forty years, &c, was good, and the judgment given 
for the defendant, erroneous. | 


But Wurrrock and Hype conceived, that the avowry is ill, Where it can- 
becauſe it is ſaid that wu/timus preſbyter was ſeiſed of the land holden not be alledged 
jure preſbyteratus, whereas none can be ſeiſed in jure del prieſthood, — eee 
which is his office, but in jure cantariæ only. And to that point 21 7 _ 
the other Juſtices ſpake not; but upon the point in law they all ought to be 
agreed, that the judgment ſhould be — jure cantariæ. 


Ante, 80.—. Lev. 68. 1. Vent. 223. Plow. $93» 


I P 2 Trinity 


Y 


_ my Term, 
7. Car. 1. In the King's Bench, 


Sir Nicholas Hyde, Kut. Chief Juſtice. 


Sir William Jones, Kut. 
Sir James Whitlock, Kut. Juſtices. 
Sir George Croke, Knt. 


Sir Robert Heath, Kut. Attorney General. 
Sir Richard Sheldon, Knt. Solicitor General. 


— — . — —2ͤ—— 
Ear x, | Ward againſt Uncorn. 


lia awead that D for ſeventy-two pounds. Whereas the plaintiff and 


the varties ſhall defendant, 29. Dec. 6. Car. 1. ſubmitted to an award of all 
execute mutual actions, ſuits, and demands betwixt them, to be arbitrated 
had mY by J. S. and J. D. ſo that they made their award by indenture be- 
_d +=" fore the 6. January next following; and ſhews, that they, upon 
before fuch the 5. Jan. by indenture made their award upon the premiſes, and 
« day. is cod. thereby awarded 721. to be paid by the defendant to the plaintiff, 
1 and that each of them before the 12. January following ſhould 
bs F p — make a releaſe from one to another of all actions, ſuits, and de- 
ſabmiTon; for mands, before the 28. December laſt paſt; that for not paying this 
Je ſhall not be 721. the plaintiff brings this action. The defendant pleads 1 


intended that gebet ; and found for the plaintiff, 
any nw con- | 


iroverſy aroſe GERMYN moved in arreſt of judgment, that this arbitrament 


on the inter- js void, becauſe they did not determine all controverſies to the 
vening day. time of the ſubmiſſion; for they appoint a releaſe to be made of 
2. Roll. Abr. 24. all actions and demands until the 28. December; ſo the 28. De- 


Cro. Jac. 525- cember is one day before, and there might divers cauſes of action 


4 — 3:0. it iſe after the 28. December; and the arbitrament made the 5. Ja- 
bed. 35 wary recites, that actions and controverſies were then depending 
2. Mod, 2279, Wherefore this arbitrament was void, and the plaintiff ought not 
. Lev. 53, to have judgment, 

6. Mod. 34. 


3. Salk, 75, WHITFIELD, ? contra 2 for they recite, in their award, that they 
3. Com. Dig. made their arbitrament de ei ſuper pr emifſis ; ſo it thall not be intended 
Joc. that any new cauſe of action aroſe upon the ſaid 28. December, un- 


> mp pap leſs jt be ſpecially fſhewn. And when they fay they made an 
Kydon Awards, award de ct ſuper premiſſis, it ſhall be intended that they made an 
172. end of all things ſubmitted unto them {and which were notified 
| unto then), unleſs the contrary be ſpecially ſhzwn, And this re- 
leaſe ſhall diſcharge all matters, although they were depending in 
ſuit the 29. December, being the day of + vary Ay they ariſing for 
ca uſes * and for that he relied upon Ba/pele's Caſe, 8. Co. 97, 
and cited the Caſe of Barnes v. Gryenway (a), where a ſubmiſhon 
made the 4. December ot all matters and controverſies betwixt them, 
and the award was of Col. to be paid in ſatisfaction of all cauſes 


end matters until the 3. December, and fo excludes one day before 


cr. kus. 838, 


the 
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the ſubmiſſion, and for this cauſe exception taken and yet ad- Wand 
judged good; for it ſhall be intended a final determination of all | <r-in/t 
cauſes, and there ſhall not be ſuppoſed that any cauſe did newly UxCconns 
ariſe the 3- December, unleſs it be ſpecially ſhewn : ſo here, &c. 


for which, &c. 


ALL THE Count was of this opinion; for when he faith they Cro. Jac, 578. 
made an award de et ſuper en and it doth not appear to the . 100. 
Court by any ſpecial ſhewing that there is any cauſe newly ariſen 8 "_ 353 

, . : ra. 1024. 
upon the ſaid 28. December, the Court will not conceive any ; 
therefore the award is well made, eſpecially when he takes iſſue, 
that nullum tale fecerunt arbitrium, or nil debet, which 1s all one as 
this caſe is. Whereupon a rule was given, that judgment ſhould 
be entered for the plaintiff, unleſs cauſe ſhewn, &c. 


Flower againſt Baldwin. C2. 
Hilary Term, 4. Car. 1. Rell 687. 


*RESPASS. Upon a ſpecial verdi& the caſe was: One bargains ; 
1 and ſells by 3 the 8. July 20. Jac. 1. The — is — — 
acknowledged the 10. Ju before a maſter in chancery. The rolled within 
9. October following the bargainor ſuffers a judgment in the com- the fix maths, 
mon pleas. The 18. O#ober the indenture is inrolled (a) in chan _— _— 
cery. Iſſue was joined, viz. Whether the bargainor was ſeiſed —5 


in fee at the time of this judgment ? avoid incum- 
bran-es to 


ö LiTTLETON, for the plaintiff, argued, that the indenture being mrangers ; 2 
inrolled ſhall have relation to the time of the ſealing and delivery e, It t 
thereof, and make the bargainee ſeiſed ab initio, and then the bar- ul avoid a 
gainor was not ſeiſed at the time of the judgment; and for that he 1 _ 
relied upon 8. Edw. 6. Bro. Inrollment de Faits,”” g. where two ares. 5a 
joint-tenants, the one bargains and ſells by indenture, the other it is in««led ? 
dies before inrollment, and the inrollment is within the fix % polt. 569. 
months, the moiety only ſhall paſs, for the deed intended to paſs 2. Init. 674. 
but the moiety. And Co. Lit. 147. 6. If, after the bargain and Co. Lit. 147. 
ſale, the 2 and bargainee join in a grant of a rent charge, C1, f. 
and the deed is inrolled within ſix months (4), it is the grant of 1 
the bargainee, and confirmation of the bargainor. And if bargain 1. Com. Dig. 
and ſale be of a manor and an advowſon appendant, and the 31. 
church become void before the inrollment, the inrollment being 3. C0 Ws 
within the fix months, the bargaince ſhall have the benefit of this“ 
preſentation, and of all arrears of rents incurred before the in- (6) 2 Iaſt. 674, 
rollment, it being within the fix months. So if a bargainee hath 6, Co. 62. | 
a wife and dies, and afterward the deed is inrolled, the wife ſhall Hob. 140. 
have dower, as it was reſolved for the wife of Baron Freuill; and — _ 
in the Caſe of Gawen v. Stacy (c) it was adjudged, that if the bar- 6. Mod. 266; 
gainee grant a rent out of the land before inrollment, and after- | 
wards it is inrolled, the grant is good. 1 

(c) 1. Roll. Rep. 


* CHARLEs Jones, for the defendant, argued, that until inroll- 
ment, the poſſeſſion and rally eos Hem. in the bargainor, and 55 
nothing deveſts out of him; for the ſtatute 27. Hen. 8. c. 10. is Poſt. 284. 
expreſs, that nothing ſhall pa's until inrollment, ſo that until the 

ollment he remained ſeiſed; then the inrollment not being 


() Vide 27. Hen, 8. c. 16. and 29. Car. 2+ c. 3. | 
F2 until 
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Frowr® the 18, Oclober, and the judgment being the 9. Oclober, and tlie 
. iſſue being, Whether he were ſeiſed in fee the ninth of October? 
upon this ſpecial verdi& the iſſue is found for the defendant: 
which is the reaſon, in Hind's Caſe (a), that if a bargainor make 3 
feoffment or levy a fine before the inrollment to the bargainee him- 
ſelf, and afterward the deed is inrolled, the bargainee is in by the 
fine or feoffment; but the inrollment ſhall take away all incum- 
brances made by the bargainor himſelf to a ſtranger, that they 
ſhall not prejudice the bargainee, for the inrollment hath relation 
to take away all incumbrances. | 


ALL THE Cour agreed, that the inrollment of the deed within 
the fix months relates to the ſealing of the deed, and makes the 
bargainee in, to avoid all incumbrances made to ſtrangers after the 
ſealing. 

Hoh. 165. But Joxxs. Zuſtice, conceived, that in rei veritate the bargainor 

ſhall be ſaid to be ſeiſed always until the inrollment, and nothing 

| paſs to the bargainee until the inrollment; for it is fo expreſs] 

2. Inſt. 6;4 appointed by the ſtatute; and it is quaſi conditio precedens, and until 
it be performed nothing veſts in the bargainee. And he cited the 
Caſe of Bellin ham v. A!/op,(5) that if a bargainee before inrollment 
bargain the land to any other, and after the firſt deed is inrolled, 
ad afterward the fecond bargain and ſale, and both of them within 
the fix months, the ſecond bargain and fale is void, becauſe there 
was nothing in him at the time of the bargain and ſale. And there- 
fore Hz and Hype, Chief Juſtice, inclined (as this Caſe was, and 
the iſſue joined and found) tor the defendant. 


But 7 was of opinion, that when the. inrollment is within the 
ſix months, he is in ab initio, and the fee veſts in the bargainee aþ 
mito; for the ſtatute of 27. Hen.-8. c. 16. executes the poſſeſſion 
to the uſe; but that is ſtopped until the deed be inrolled within 
the fix months, and witen the deed is inrolled it veſts in him 46 
initio, and the poſſeſſion is expectant to the uſe at the time of the 
ſealing of the deed ; and until the deed inrolled the bargainee hath 
election whether he will take it by the deed or not; which is the 
reaſon, that if he himſelf in the interim take an eftate by feoffment 

dee Sanders ov or fine, he himſelf deſtroys the uſe, and takes by conveyance at the 
Ciesand Truſts, common law and not by the uſe ; but when he himſelf doth no 
. act of diſturbance, and the inrollment is within the ſix months, | | 


> 
Ante, 100. 


it ſhall relate to the date of the deed; and that is the reaſon he 
ſhall have all rents incurred in the mean time, and the benefit of 
preſenting to churches when they fall, and ſhall be ſaid ſeiſed ab 
;r.itio ; and then the bargainee is ſeiſed the ſaid ninth day of Oober, 
being the day of the judgment, and not the bargainor, &c, 


Tis CourrT, thereupon, would further adviſe, 


(s) als 71. . (b) Cro. Jac. 62. 
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Atkey againſt Heard. Cat 3. 


[ROVER AND CONVERSION of goods of the inteſtate's. In trover by an 


The time of the converſion being ſuppoſed after the admini- CA 
ſtration committed, on verdi& being found againſt the plaintiff, OO 
the queſtion was, Whether the F my ſhould pay cofts ? —And ,;,, he hall 
IT WAS RESOLVED, that this action, being grounded upon the pay cotts. 
converſion in his own time, and not in the time of the inteſtate, Ante, 29, 
was as his own proper action; wherefore he thould pay coſts. 8. C. Jones, 241. 
3. Levinz, 60. 373. 6. Mod. 93. 2+ Com. Dig. 349. Cowp. 371. Sed vids Cockerill v. Kynaiton, 
4. Term Rep. 277. Eifler, 31. Geo. 3. 


Taylor againſi Willes. 8 
Trinity Term, 5. Ca. 1. Roll 1204. | 


ENR upon a judgment in Exeter, in an action on the caſe To ſeveral 
upon an aſſumpſit, That in conſideration the plaintiff M alles counts in 
would deliver two hundred and a quarter of woad, the defendant <ſunpfit __ _ 
Taylor aſſumed to pay as much as it ſhould be _— worth ; * aſumpfe 
and upon another conſideration aſſumed to do another act. Taylor generally is 
pleaded non aſſumpſit. The Jury find quod aſſumpſit, and aſſeſs for good. 
damages thirty-three pounds fix ſhillings —_— to be paid , Roll. abr. 
in dyeing, if by law it may be, and aſſeſs for coſts fix ſhillings eight- 635. 

pence, The judgment given was, that he ſhould recover the Cro. Jac. 544+ 
thirty-three pounds fix ſhillings eight-pence for damages aſſeſſed 89. 

by the jury, and the coſts; upon which a writ of error was brought. . . 


GERMYN, for the 2 in the writ of error, aſſigned for er- March. 100. 
ror, Fix sT, That the verdict is ill, Becauſe they find generally 

quod aſſumpſit, and do not divide them, being ſeveral.— Sed non allo- 

catur : for if they were upon ſeveral promiſes, yet “ non aſſumpſit” 

generally is good; and the verdict ſo general is good. 


SECONDLY, Becauſe it was found, that the damages of thirty- In ahne, if 
three pounds fix ſhillings eight-pence are to be paid in dyeing, if the jury find for 
by law it may be.— Sed non allocatur : for the finding the aſſump/it ee . 
is good enough, and ſo was tlie aſſeſſing damages to thirty- three — e 
pounds fix ſhillings eight- pence; but that which is found after is * for in 
void; and the judgment omitting that which was void, is good * Su, theſe 


enough. The judgment was therefore affirmed. _ e, ws 
re - 
pluſage, Ante, 76. 130, 174.—2. Roll. Ab, 696. Moor, 43t. 1. Leon. 92. — — 


2: Saund. 308. Savil, 112. 2. Lev. 253. Hob. 117. 5. Bac. Abr. 298, Dougl, 667. 


Mariot againſt Kinſman. Car g. 
| Micbaclmas Term, 3. Car. 1. Roll 38. 
DEBT upon an obligation. The defendant demands oyer of the A will made by 
condition, which was, WHEREAs he had taken A. S. a wi- © feme covert 
dow, to wife, being poſſeſſed of divers goods, if he ſhould permit Prfuaat © 2 


his ſaid wife to make a will, and to diſpoſe in legacies as much as — ly ag 


the would not exceeding fifty pounds, and pay and perform what that purpoſe, 
the appointed, ſo that it did not exceed fifty pounds, that then, &c, will bind him 


The defendant pleads, that ſhe did not make any will. =, 7 


Ante, 204. Poſt. 376. 597.1. Mod. 27. 2. Mod. 172. 17. Mod. 221. 12. Mod. 288. Perk. gor. 
Oro. Eliz, 27. 1. Vern, 244+ 408. 2. Vern, 329. Prec. Ch. 44. 84. 255, 2. Will, $2. Stra. 89 1. 1111. 


22 315. dalk. 235. 2. Bac. Abr. 49. and the Caſes there cited, a, Com. Dig. 156. 3. Term 
ep, 817. 
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Manror The plaintiff takes iſſue thereupon ; and it was found, that ſhe 
ait made a 200% and thereby diſpoſed of divers legacies not exceeding 
Rixewat the ſum of fifty pounds; but that the was cavert at the time of tue 


= a Dev. 22. will making, &c. 


Ir was ADJUDGED for the plaintiff; for although ſhe, bein 

a feme covert, could not in law be permitted to make a will to diſ- 
poſe of any goods without the huſband's aſſent, yet it is a will 

See Sanders on within the intent of the condition; for it was the intent of the 

Truits, 331. condition that ſhe ſhould make a will to that purpoſe notwith- 
ſtanding the coverture; and it is but her appointment, which the 
huſband by his obligation is bound to- perform, for which the 
finding that ſhe was a eme covert is not material. W hereupon a rule 
was given, that judgment ſhould be for the plaintiff, unleſs other 
matter was ſhewn, &c: 


| C451 6. Drake's Caſe. 
The court of ROHIBITION to ſtay a ſuit in the ſpiritual court before 
high commiſſion the commiſſioners ecclefiaſtical for ALI MON V; where the lib. 


nnd ” » ſuppoſeth divers particular cruelties uſed upon the wife, for which 


Ante, 114. ſhe was enforced to depart ; and that the huſband would not allow 
her any maintenance, and therefore ſhe ſued before the eccleſiaſtical 
commiſſioners for maintenance. And becauſe it is a ſuit properly 
ſuable before the ordinary, wherein if there be any wrong, the 
party grieved may ave an appeal; and although this is one of the 
articles whereby authority is given them by the commiſſion to hear 
and determine, vet becauſe it is not any of the cauſes which are 
within the 1. Eliz. c. 1. 1. 18. (a) for which cauſes the commiſſion 
is ordained, the Court awarded a prohibition ex motione LAUREN= 
II HDE, militis. 
(a) R-pealed 16. Car. 1. c. 11. ſ. 3. 


Cro. Jac. 364. 


Cant 7. Rockey againſt Huggens, 
Trinity Term, 4. Car. 1. Roll 764. 


a cuſtom that JT JECTMENT. Upon a ſpecial verdi®t the Caſe was, A copy. 


e <q holder for life pretending a cuſtom in a manor, that he may 
1 * cut down and fell elms growing upon his copyhold ; and the lord, 


timber-trees at pretending that there was no ſuch cuſtom, or, if there were, that 
pleaſure is un- it was void and againſt law, enters for a forfeiture, and makes the 
reaſonable and Jeaſe to the plaintiff: the copyholder re- enters; and upon not 
1 guilty pleaded, the jury found, that the land was copyhold for life, 
cuſtom may be ad that he cut down elms, being timber- trees, and ſold them; 


good fora and found the cuitom of the manor as the copyholder pretends. 
+ (atm ff And, Whether it were a good cuſtom or not? was the queſtion, 
Jones, 245. It was oftentimes argued at the bar by Germyn and BRAM- 


1. Roll. Ab. 360. STON, Serjeants, for the plaintiff, and by RoLLEs and CHARLES 


_— 6609 JONES for the defendant. 
4. Co. x And now this Term ALL THE Covrr reſolved for the plaintiff; 


Cro. Elz. 292. for this cuſtom found is a void and unreaſonahle cuſtom, and not 
361. 498. allowable by law, that a copyholder for life may cut down and fell 


— 1 2c. 30. timber- trees, and diſpoſe of them at his pleaſure; for it is in deſtruc- 
4. Bulft, go. 6. Mod. 94. 2. Com. Dig. 513. 523. Co. Lit. 62. & 


non 
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tion of the inheritance, and againſt the nature of a copyholder for life. Rocra:- 
But peradventure there may be ſuch cuſtom for a copyholder of 1 — 
inheritance, that being only to the prejudice of him and his heirs ; * 
and when he hath 3 an 1aheritance in the copyhold, he hath fo 
likewiſe in the trees growing thareupon. But a copyholder for life 
hath but a particular eſtate in the land, and ſo he hath in tlie trees; 
and it is unreaſonable that he ſhould cut down, fell, and deſtroy 
the inheritance, and it would be to the great prejudice of thoſe who 
ſucceeded, for they ſhould not have to maintain the houſe and 
the plough. | 
And although it was urged at the bar, that it being found to be 
the cuſtom, the Court ſhall not adjudge it ill and unreaſonable, 
when it may have reaſonable beginning; for as leſſee for life may 
be without impeachment of waſte, ſo it may be here, that the lord 
granted it at the beginning with this liberty, and the lord by that 
means might have the greater fine upon the granting of the copy- 
hold; and this copyhold being by intendment always in the hands 
of particular tenants, it may be ſuppoſed that they planted and 
nouriſhed them, and therefore ſhould have the greater liberty to 
cut down and diſpoſe of them. 


But THE Cour held, that theſe reaſons will not maintain this 
cuſtom ; for leaſe for life or years, without impeachment of 
waſte, ought to be begun by deed, and without deed is not good: 
and it is againſt the nature of thz eſtate of a copvholder, that he 
ſhould do acts in deſtruction of his eſtate ; therefore cuſtoms which 
maintain them ſhall be allowable, but not e conver/9. And a pre- 
cedent was ſhewn to the Court, Powell v. Peacock (a), where ſuch () . Cop. c. 
a cuſtom was pleaded in treſpaſs, and adjudged it was not good. 1 Koll. ab. 360. 


And I myſelf have ſeen the report of the cafe of Rowles v. Ma/- 
ter: (, upon a ſpecial verdict in an ejectment, which was adjudged (5) 2. Roll. 
in Trinity Term, 10. Fac. 1. where the cuſtom of Beauminſter was Ab. 56- 
that a copyholder for life might nominate his ſucceſſor, and ſo in ” * * 
per petuum, &c. that ſuch a copyholder might cut down and fell W. Ent. 442. 
timber-trees; all the Juſtices argued, that where ſuch a copyhoider 
hath the inheritance, and where his ſucceſſor comes in by his no- 
mination (whom by intendment he would not prejudice), there 
ſuch a cuſtom might be good. But they all agreed, ſuch a cuſtom 
for a copyholder for life to cut down and fell trees, was not good; 
and OG cited the caſe of Powell v. Peacock to be fo adjudged, 
and to be good law.— And ſo ALL THE CourT here held, that 
this cuſtom found is void and unreaſonable. Whereupon it was 
1 for the plaintiff, Vide 14. Edw. 3. bare.” 
21. Hen. 7. pl. 40. 11. Hen. 7. pl. 14. 9. Hen. . pl. 4. aſt,” 59. 

() Cro. Jac. 29. Jones, 245. (6) 1. Brownl. 132, 


Congham againſt King. CN 
Hilary Term, 6. Car. 1. Roll 114. 9 
(COVENANT againſt the defendant as affignee of an aſſignee, for On a demiſe to 


not repairing of an houſe let inter alia. | N 1 
The defendant takes iſſue upon the mean aſſignment of the leaſe with a covenant 
laid in the declaration. on the part of 


pairs if tn the lefſee to re- 
- 1 1 — lefſee aſſign all his eſtate in parcel of the land demiſed, and the aſſignee do not repair the part 
9 um aingned, the original leſſor may bring an action on the covenant againſt the gte of the aſſignee, 

| Walonr, 


3222 Trinity Term, 7. Car. 1. In B. R. 


Concnan WaxrrcHr, after verdict for the plaintiff, took divers exception} 
— to the declaration in arreſt of — that the plaintiff ſhews 
en. the leaſe to be to J. S. and by him deviſed to J. D. and made 
3. C. Jones, 245. F. N. his executor, and that he virtute /egationis entered and aſſigned 
2. Roll. Ab 522. to IV. S. and he entered aud aſſigned one houſe, parcel of the pre- 
Doug]. 187.46 . miſes, to the defendant, who entered and made ſpoil in an hall and 
1. Roll. ab.234. chamber, parcel of the demiſed premiſes, &c. One exception was, 
b 4. Becauſe he ſhews that the devites entered and was ofſeſſed virtute 
legationts, and doth not ſay, that the executor — non 
allecatur : for being alledged, that he thereof was poſſeſſed virtute 
legationis, and ifſue being taken upon a collateral matter, it ſhall be 
intended that he entered with the aſſent of the executor. 
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In covenant, a Another exception was, Becauſe the breach was aſſigned in ſuch 
breach afligned an houſe parcel præmiſſorum, and doth not ſay præmiſſorum prædi- 
in 3 8 miſſorum, and to him alſigned; for in the leaſe are divers things ex- 
Lan it hall cepted, and it may be that this is parcel of the things excepted, 
be intended in Ot not parcel of the premiſes aſſigned.— Sed non allocatur : for 
the lands d. pramiſza thall be intended prædimiſſa et aſſignata, and ſhall not be 
wed, extended to any lands not dia. 


11. co. 5. A The next exception alledged was, That the defendant is but aſ- 
Covenant will ſignee of parcel of the things demiſed; and then he is not charge- 
lie againſt an able with this covenant, no more than the aſſignee of parcel ſhall 
8 La, be charged in debt for the rent; but the action hes againſt the firſt 
miiſed. er leſſee, as it is held Malters Caſe (a).—Sed non allacatur : for this co- 
1. Roll. Ab. 522, venant is dividable, and follows the land, with which the defen- 
3. Co. 16, b. dant, as aſſignee, is chargeable by the common law, or by the ſta- 
Wood'sConvey. tute of 32. He. 8. c. 37. Whereupon it was adjudged for the 


Pc. plaintiff. 
1. Saund. 239. 


2. Com. Dig. 222. 3. Term Rep. 393. 


* 


(a) 3. Co. 23. 
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Cast 9. 


A huſband may A FEME COVERT ſues in the ſpiritual court (without her 
++ 48-5, huſovand, as ſhe may) for defamation ; and ſentence for her, 
the ſpiritual and cofts aſſeſſed. In appeal of this ſentence to THE ARCH, the 
court for deſa- defendant pleads there the releaſe of the huſband as well for the 
mation ; but he ſentence as for the coſts, which was there diſallowed. M hereupon 
cannet releaſe he prayed a prohibition. 


the „uit. : ; 
For it was alledged, that as a wife may ſue, ſo the huſband may 
p releaſe, and that being releaſed is to be guided according to the 
2. oll. Ab. 206. common law. | 


Woed'sInft.63. Bur THE CC conceived, that the releaſe of the huſband can- 
Suang5, 576. not be a bar to this ſuit gnoad reſormationem morum : for the wife 
; being ſcandal:zcd, may ſuc in the ſpiritual court to be repaired 
Pp: therein; and the Court may ſentence the defendant to a ſubmiſ- 
fion or corporal ſatisfact ion, which the huſband cannot releaſe ; 
but for the releaſe of the coſts, the huſband may well do it. Where- 
upon rule was given, if cauſe were not ſhewn at a day, &c. that 2 


prahibition ſhould be awarded to ſtay the ſuit quoad the colts, 
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Sir William Maſham againſt Bridges. Cart 10. 
ACTION ON THE CASE FOR WORDS. Whereas he was To fay of a jut. 


a juſtice of peace of the county of Eſeæ by virtue of the king's nd my _—_ 
a for the ſpace of ten — ; — — defendant, tlie firſt ä 
of January, 6. Car. 1. ſpake of him, being then juſtice of peace of 4 willonly bear 
the ſame county, Sir William Maſbam is but an half-cared juſtice, © # one fide,” is 
« he will hear but on one fide.” After verdict, upon not guilty 3 


pleaded, and found for the plaintiff, gation that he 


Joxss moved in arreſt of judgment, that he hath alledged he — — 


was juſtice of peace by virtue of the king's commiſſion tor ten gon longer than 


| years laſt paſt, which cannot be, for the king hath not reigned ſo . king has 


many years; ſo it is impoſſible and contrary in itſelf; and without 79g" is fur. 
ſhewing that the words were ſpoken of him as of a juſtice of peace, pluſage. 


ye Ante, I4s 
Aion lies not. 
the a 1. Roll. Ab. 48. 


ALL THE CovrT were of opinion, that if it be not ſufh- 2 00 
ciently ſhewn he was a juſtice of peace at the time of ſpeaking the . 2 OED 


words, and ſo no ſcandal to him as juſtice of peace, the action lies Cro. Eliz. 358. 


not. But the whole Court conceived, although the firſt words, 4. Co. 16. 
ſhewing he is a juſtice of peace by the king's commiſſion, &c. * 270. 
were void and apparently vicious (for it is impoſſible), and if he g. — 369. 


had reſted there, and there had been no other ſhewing of his au- Stra. 420, 176. 


thority, the action would not have lien; yet when he ſhews that Dougl. 667. 
he ſpake of him ſuch words, adtunc juſtice of the peace (which 1s 
at the time of the ſpeaking of the words), that ſufficeth; and what 
was alledged before is but ſurpluſage and vicious. And tor the 


| words they held, that they were ſcandalous (being ſpoken of a juſ- 


tice of peace). Whereupon it was adjudged for the plaintiff, 


Sankill againſt Stocker. Cars 32. 


A ION FOR WORDS. After verdict for the plaintiff, it Atrial byavals 

XY was moved in arreſt of judgment, that here is a miſ-trial, not u 
aided by any ſtatute; for _ the venire facias there were but —.— 4 
twenty-three jurors returned, where there ought to have been turned is erro- 
twenty-four ; and the trial was made by ten of the principal panel, neous, although 


"a . 10 of the 12 
and two of the tags de circumſtantibus. jigs ot 
8 . . $5 cauſe were of 
But Jones, WHITLOCK, and Hype, Chief Fuft ce, conceived, ws — 


that, the trial being made, the non- teturner of the twenty-fourth is pog. 278. 
buta miſ- return of the ſheriff, which is aided by the 18. El:z. c. 14. *C 

And for this the caſe of Tyrrill v. Gardiner (a) was cited, where ;,' 2 
upon the venire twenty-three were returned, and the trial was 

by twelve of them, that was good, and aided by the ſtatute. 


But againſt that it was urged by Mayxnand (and I MysELF was 
of that opinion), that where the trial is by twelve of the principal, 


() 5. Co. 37. 
it 


7 ͤ —˙m! d. 


124 Trinity Term, 7. Car. 1. In B. R. 


Saxxertr it is good; but if there were not twelve of the principal ſworn, it 
nt ſhall not be good. And for this purpoſe was cited the caſe of 
ens. Calthorp v. News (a), where in like manner a trial was by ten of the 
rincipal and two of the tales, and it was adjudged a miſ-trial, 
Whereupon it was adjourned. 


A mit return to But afterwards, upon conference with THE JusTIcEs of both 
a venirs facias Serjeants-Tnns, the greater part of them conceived, it was but a miſ- 
is aided by the return, and aided by the 18. Ella. c. 14. and 21. Fac. 1. c. 13. And 
Kututeoljeefails. although the trial was by two of the tales, it is not material to the 
Povgl. 115. parties, nor prejudicial to any of them, but only to the jurors, 
1. Term Rep. who loſe their iſſues ; and it being but a miſ-return by the ſheriff, 
153 * was aided by the ſtatutes. Whereupon it was adjudged for the 
plaintiff (5). 


(«) Cro. Jac. 647. See 3. Geo. 2.c.25. writ of error the judgment was reverſed, 
8 1. Roll. Abr. $00. pl. 8. 
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Michaelmas Term, "ng 


7. Car. 1. In the King's Bench. 
Sir Thomas Richardſon, Kut. Chief Juſtice. 


Sir William Jones, Kut. 
Sir James Whitlock, Kut. Fuſtices, 
Sir George Croke, Knt. 


William Noy, E/q. Attorney General. 5 
Sir Richard Sheldon, Kut. Solicitor General. 


—..— TORR — 


Memorandum. Cass 1. 


N this vacation, viz. 25. Auguſt, 1631, StR NIchor As HYDE, Hrvs, C. J. 
Chief Fujtice of the king's bench, being a grave, religious, diſ- dien and is ſus-. 
creet man, and of great learning and piety, died at his houfe in _ o _ 

the county of Southampton; and 81 THOMAS RICHARDSON, Chief Ane, 6. * 

2 of the common pleas, was made Chief Juſtice of the king's Poſt. 403. 
nch, and ſworn the 24th of Ofober. He came to the ſaid bench Jones, 247 

attended with divers of the ſerjeants : and being in the court (after Sag 

a ſpeech by the Lord Keeper, ſignifying the king's pleaſure, and his 

ies ſhortly thereto), he was ſworn, and his patent read, 

which was a writ under the great ſeal, directed to him by the name 

of „ THOMAS RICHARDSON, Chief Fuftice of the common pleas,” 

that the king had appointed him to be Chief Juſtice of the pleas 

before himſelf to be held; and commanded him to attend the ſaid 

office; which being read, he took his place in the court. 


The ſame day StR RoBERT HEATH was ſworn ſerjeant in chan- SirRobert Heath 
cery : and on the 25th of Oeber, being Tueſday, came in his party- promoted, 
coloured robes to the common pleas and performed his ceremo- 
nies as ſerjeant ; and the ſame day kept his feaſt at Serzeants-Inn, in 
Chancery-lane, and gave rings to every of the Judges, quorum inſcriptio 
fuit, © Lex REROISs, vis LEOIS.“ And afterwards, upon the 27th 


of Otober, being Thur/day, he was ſworn Chief Juſtice of the 
common pleas. 


The next day after WILLIAM Nov, one of the readers of Lin- Ney madeattors 
coln's-1nn, was made king's attorney general. | | ney general, 


Smith againſt Norfolk. Cazr 2, 


DEBT, as adminiſtratrix to Smith her huſband, for two-and- Debt by an ad. 

twenty pounds due upon a leaſe for years made by the inteſ- miniftrarrix 
tate for one quarter”s rent Tor in the life-time of the inteſtate, and inſt a leſſes 
two quarters rent after his death; the leaſt being made for one-and- — 
— 1 by the inteſtate out of a leaſe for years whereof he was gerinet only, 
poſſe W of _ — continuance for divers years yet to 2 part of 
come. And the action was brought in the detinet only; - the demand ace 
dict for the plaintiff, 5 en; amd ver. ee 

| death of the ins 

Nov and GzrMyN moved in arreſt of judgment, that the decla- teſtate. 


_ was not good, becauſe for the two laſt quarters of rent, due F. x. B. 119.m, 
ro, Jac, 238. 546, 68 « R b, Lev. L A 6. 
Had, 272, Carth, 49, 1 bid. $4 3: Lev. 250, Skin, 3. Cro. Ilia. 336.712, Savil, 330. 
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S»17= after the death of the inteſtate, the action ought to have been in the 
an debet et detinet (a). And for that they relied upon Hargrave's Caje (5), 


Nox FOLK. 
1 But Jones, WHITLOCK, and MYSELF held, that the action was 
. ich well brought in the detinet, ſhe having the intereſt only as admini- 
1. Mod. 185, ſtratrix (e); and that Hargrave's Caſe reported is not law. — And 
JoxEs ſaid, he knew it to be reverſed in point of judgment for 
this cauſe. —Whereupon rule was given, that judgment ſhould be 
entered for the plaintiff, unleſs other cauſe was ſhewn, &c. 
(a) Vide 16. & 17. Car. 2. c. 3. and (e) Strange, 1271. 1. Will, 171. 
4. & 5. Ann. c. 16, Ld. Raym. 1513. Cowp. 570. 
(b) 5. Co. 31. | 


* Tavernor againſt Skingle. 
A ſubmiſſion DEBT upon an obligation of one hundred pounds, conditioned 
that if the arbi- to perform the award of J. S. and FJ. D. fo as they made their 
ee d vet award before the tenth of Oiober following, under their hands and 
few add ſeals ; and if they did not agree, then to ſtand to the umpirage of 
an umpire, ſhall F. N. ſo as he made it in writing under his hand and ſeal before 
de intended, if the twentieth of Oclober following. | 


= 4 pot i, The defendant pleaded, that the ſaid J. S and J. D. did not 
ward. Make any award before the tenth of October, nor J. V. the umpire 
2-Roll. Ab. 148. before the twentieth of Oglaber, Cc. 


x. Sid. 157. The plaintiff replies, True it is that F.S. and F. D. did not agree; 
Salk. 659- nor make any arbitrament before the tenth of Oober; but that 
In, J N. the umpire did make an award before the twentieth of Oc- 
3. Term Rep. ober under his hand and ſeal, and ſhews it; wherefore inter alia 
592. the defendant was to pay to the plaintiff thirty pounds upon ſuch a 
KydonAwards, day, at the houſe of H/7liam Sutton, in Chelmsford, being the ſign of 
* the Cock; and for the non-payment of the ſaid thirty pound 
alledgeth the breach. 


The defendant thereupon demurs. 


WRIGHT, for the deſendant, moved, that this ſubmiſſion is void 
and uncertain”; for it is, „if they do not agree,” and it doth not 
appear to what they ſhould agree; and an uncertain ſubmiſſion nx 
void. 

Sed non allccatur : for the words, if they do not agree, have 
the intendment, if they do not agree and make their arbitrament 
under their hands and ſeals before ſuch a day; for otherwile it is 
quaſi no agreement within that condition. 


An award ap- Walch then moved, that this arbitrament by the umpire was 

pointing one of void; for he appoints money to be paid at the houſe of a ſtranger, 

the parties to . , 4 ſt 

bay money a or Wherein by intendment the defendant hath no intereſt, nor can 

5 the houſe of a compel him that is owner of the houſe to ſuffer money to be paid 

!tranger, is there: and an arbitrament%ought not to appoint a thing to be done 
to a ſtranger, or hy a ſtranger, over whom the defendant hath not 


good. | 
Poſt. 433. power, nor in a ſtranger's houſe ; by which act the defendant 


Moor, 3- might be a treſpaſſer. 5. Co, 77. 22. Hen. G. pl. 46. 
10. Co. 131. f 
1. Roll. Ab. 247. But 4LL THE CouRT agreed, that the arbitrament was good; for 


Ptowd. 77. the appointment of the payment of the money at a ſtranger's houſe 
3 — 6 (eſpecially being by intendment a common inn) cannot be unrea- 
— 3 fſonable, or ſhall make an unlawful act; but by intendment the 
2. Mod." 9. Plaintiff will procure ſuch kindneſs that the money may be paid 


x. Salk, 74+ 1. Coig. Dig. 384. Kyd on Awards, 126; 
E= 38% NY 5 mere; 


—_— bs of Re * 1 
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mere; and if the ſtranger ſhall deny the payment to be there, it Tavrxxon 


radventure may be a good excuſe for the defendant : but the ar- 924" 


itrament by itſelf, primd facie, is good enough. M hereupon it SINGLE. 
was adjudged for the plaintiff, 
Beamond againſt Long. Carr @ 


Ante, fol. 208. 


118 Caſe was now moved and argued by MAYNARD, for the Ii a ſeme exe. 
defendant, and by ROLLE, for the lei. And for the plain- CR — * 
tf he firſt argued, that although the huſband ſhall not have a debt IR — 
due to the wits after her death without recovery, yet if-they bring wie bring debt 
debt and recover, and after the wife die, the huſband ſhall have on an obliga- 
that debt, quia tranſit in rem judicatam * and —_— the huſband don againit . 
here ſhould have execution in the right of his wite as adminiſtra- —.— — 
trix, he could not have it to his own uſe, but to ſatisfy the debts x, and has 
of the inteſtate ; and when they are ſatisfied, he is chargeable over judgment to re- 
in accompt to the next adminiſtrator, or peradventure ſhall be cover debr, da- 
chargeable for that debt as an executor de /on tort demeſne ; and they auge, and coſts, 


and the wif 
having been at the charge to recover that debt, and coſts and da- dies — 


mages awarded to them, it is no reaſon the huſband ſhould loſe cution, the huf- 


them. And he cited one Preſ's Caſe in the common pleas, band cannot 
where an adminiſtrator, durante minore ætute, recovered in debt, havea ſcire fa- 


1 1 | he judg- 
that the exccutor at his full age might have execution of that debt. — - 92 


But ALL THe Cour, HyDE, Chief Juſtice, being dead, and though he was 
none in his place, conceived, that this ſcire facias lies not; for the P] thereto, 
firſt action was brought by the huſband and wife adminiſtratriæ, — rape” 
which is in another's right; and the recovery being thereupon, is in thing recovered. 
right of the inteſtate: and the wife being dead, the huſband cannot Ante, 167. 208. 
claim that debt; for he not being adminiſtrator hath not any in- Poſt. 451. 464. 
tereſt therein; for the adminiſtratrix being dead, the ſuit is merely 8. c. Jones, 248. 
determined, and cannot be revived by — by him who comes S. C. 1. Roll, 
in in that right, and ſo doth not the huſband : and it differs not Os. 
from THE YEAR-Book (a), where an executor recovers debt and | 323 
dies inteſtate, the adminiſtrator cannot have a ſcire ſacias, becauſe Co. 8 
he is not privy to that judgment, and he claims not paramount the Hob. 250. 
judgment; and they doubted of Pro's Caſe. But it is clear, if 1. Sid. 337. 
adminiſtration be committed becauſe no will is extant, and the ad- 3 * 
miniſtrator recover in debt, and after the will is proved wherein 8. 176 
there is an executor, ſuch an executor ſhall never have a ſcire facias Sin. 682. 
upon that judgment. And although it was objected that the judg- 1. Com. Dig. 
ment is for coſts and damages, which belong to the huſband, al- 25* 
though the ſaid debt did not belong to him, and therefore the ſcire — 335 
facias ſhould be maintained for the damages; yet THE CourT held, Ru 
that the ſcire facias to have execution of the judgment for the debt, 
and alſo for the damages, is not maintainable : and, Whether he 
might maintain a /cire facias for the damages and coſts? d. ey would 
not deliver any opinion. Yet it appears 19. Edw. 4. pl. . if one 
recover, in a real action, land, and damages, and die before execu- 
tion, the heir ſhall have a /cire facias to have execution for the land, 
aud the executor for the damages. But for the principal caſe th 


all held, that the ſcire facias lies not as it is brought; and gave 
(4) 23, Hen. 8. pl. 7. cited in Brudnel's Caſe, 3. Co. 9. d. 
ö judgment 
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Brawoxy judgment for the defendant.— This caſe being moved at the table 


again. at Serjeants-Inn to the Chief Baron and other barons, and to Haz. 

Los. vk, Fuſlice,they all agreed in the ſame opinion (a). Vide poſtea, 464, 
(a) See 17. Car. 2. c. 8. by which an facias; and 29, Car. 2. c. 3. that the buf. 
adminiſtrator de bonis non may ſue ſcire band ſhall have adminiſtration, 

Car 5. Reynell againſt Champernoon. 


The owner of a TRESPASS, for taking and cutting of his nets and oars. The 
ſeveral fiſhery defendant juſtifies, - For that he was ſeiſed in fee of a ſeveral 
ned — piſcary, and that the plaintiff, with divers others, endeavoured with 
damage feſant ; their oars to row upon his water, and with the nets to catch his 
but if he cut or fiſh ; and for the ſafeguard of his fiſhing he took and cut the nets 


deſtroy them, and oars, &c. Whereupon the plaintiff demurs. 


treſpaſs will lie. : ; . . 
E It was moved by BursTRODER WHITLOCK, that this plea is not 
3- Berg 1772. good, for he cannot by ſuch colour cut the nets and oars, 


» Will, 313. 1 ST 

8 Dig ALL THE Cour was of this opinion, for the reaſon ſapra; but 
360 be might have taken the nets and oars, and detained them as damage 
2. Eſpin, Dig, feſant, to ſtep their furtlier filking. Whereupon it was adjudged 


— 56. for the plaintiff. 


can 6. Tyler againſt Wall. 


ſpaſs, ju. FT RESPASS of aſſault, battery, and impriſonment, lime die 
— ＋ T O#obris, ſexto Caroli, at — os carrying him to Ti- 
warrant need verton, and detaining him in priſon for two days. The defendant 
not —_— 2 juſtifies, Becauſe, 13. Auguſt, 6. Car. 1. a writ of /upplicavit de ben 
— 2 if « rA geſtu iſſued out of chancery, and by a warrant from the ſheriff to 
ir to be the ſam the defendant, being his bailiff, he arreſted the plaintiff the twenty- 
greſpſs; but a firſt of September, and detained him two days, and carried him to 
cont.tfon and Jiverion, and delivered him to the ſheriff; which is the ſame arreſt, 
— Ee detention, and impriſonment, &c. The plaintiff replies, and con- 
ne a ſabſequent feſſeth. the writ, warranty, and arreſt, the twenty-firſt of September, 
ing a ſubſegu A” 
treſpaſs, is a de- and impriſonment for two years, as the defendant hath alledged; 
parturefromthe hut ſhews, that he afterward found ſureties before the ſheriff accord- 


gechration, ing to the writ, and was diſcharged; and that the defendant ** ps/tea, 


— .. 534% „ viDELIC ET, prædicto primo Oftobris, ſexto Caroli, aſſaulted and 
8 him, de ſon tort demeſne. Et hoc, &c. And upon this the 

Bro. Treſ. 219. ꝗqefendant demurs, 

E Saund. 295 


Horchixs, for the plaintiff, now moved, that the plea in bar was 
not good, becauſe he doth not anſwer the time in the declaration, 
„ VIDELICET, u/timo Oclobris, neither by anſwer nor by traverſe, 


But Gr1MsTON, fer the defendant, argued, that the juſtification 
being of an act in the ſame county, and juſtifying all the time in 


1. Sid. 294. 

I. Bulſt. I 33, 
3..Frecm. 246. 
Lu!tW.452-1457- 
2. Jones, 146. 
3- Lev. 277. 


Raym. 85. the declaration, although it doth not agree with it in the day, but 
5. Com. Dig. betas ©? 4 2 "Agr 
bs" 99- concludes ue e cadem tranſereſſin, &c. is good enough, the day 


3. Bac. Ab. 515. not being material. 


4 nom Hoc — 2 And ALL THE CovRT were of the ſame opinion; and alſo con- 
| | ceived, that the replication was not good, varying from the day in 
his declaration, and is a departure therefrom, 


Hugs, 


Michaelmas Term, 7. Car. 1. In B. R. f 229 


Hughs, Adminiſtrator of J. D. againſt Harrys. Care 7. 


ACCO T againſt the defendant; for that he occupied, as An eſtate grant- 
guardian of 7. D. for nine years, ſuch lands which were = 1 
granted to . D. father of J. D. and his heirs, by copy of coart- „rde . 
roll, tenendum ſecundum conſuetudinem manerii of O. who entered and atem demini, 
died ſeiſed thereof, which deſcended to the ſaid 7. D. and the de- ſhall be intended 
fendant received the profits as guardian; and afterwards F. D. died, * cuſtomary 


and the plaintiff, as adminiſtrator to him, brings the action. g * nes 


The defendant pleads, that he did not receive the profits as guar- againſt a ſtran- 


dian; and iſſue being joined thereupon, it was found for the plaintiff. 3 


E WW — pw T7 


And now GRr1MsTON moved in arreſt of judgment, receives the 
FixsT, That the declaration is not good, becauſe he doth not 7 8 
t recite the ſtatute of Marlbridge, according to the uſual courſe in ary torecite the 
ſuch declarations.—Sed nom _—_—_ for being a general law, it far. of Maris, 
t needs not to be recited : alſo that ſtatute.doth not give the action, in the declara- 
n but is only in affirmance of the common Jaw ; as Co. Lit. 89. a. is. pol 1 
4 SECONDLY, It doth not appear that they were freehold lands, a 9080 
but may be copyhold; then againſt ſuch a perſon which occupies x, N. s. 117. 
a copyhold AccomPer lies not. —Sed non allocatur : for although it 1. Roll. Ab. 119. 
be mentioned that the land is granted by copy, it is not ſaid tenen- 562. 
dum ad voluntatem demini ; ſo it may be well intended a frechold. ee 
, And in Wales there are many freeholds granted by copy and by virge. Ce, Lü. 112. a, 
- For the plea, which was, that he did not receive as guardian, it 38. 
it being found againſt him, he ſhall be intended lawful guardian. hp 8 
12 —Whereupon it was adjudged for the plaintiff. | 222 
0 Carth. 432. 2. Wilſ. 125, Ld, Raym. 1245. 2. Bl. Com. 149. 1. Com. Dig. 86. 90. 2. Com. 
'- Dig. 530. 2+ Hawk. P. C. 349- 
0 
„ Anonymous. Casr 8. 
4 AC ION for theſe words of an attorney : © Thou art a knave, Words addon - 
1. © and ſtirreſt up ſuits betwixt parties; and ſtirredſt up a ſuit . & 
|. * betwixt ſuch * to their undoing; and it is great pity ſuch **"** 5 
£ * perſons ſhould go unkanged.” —Apjupeed for the plaintiff, 
4 that the action lies. a 
ie | 
5 Hollingſhead's Caſe, Car g. 
” HCLLINGSHEAD prayed a prohibition to ſtay a ſuit in the ſpi- It is not aQian« 
: ritual court for defamation, for ſpeaking theſe words: Thou ble to calls 
* *art a bawdꝭ and 1 will prove thee a bawd. And becauſe theſe * 
in are words properly determinable in the ſpiritual court, and for able — * 
ut which no action lies at the common law, a prohibition was denied : ſpiritual court. 
ay ut for ſaying, “ Thou keepeſt an houſe of bawdry,” this being . C. poſt. 267. 
matter determinable at the common law by indictment, ſuit Felt, abs. 105. 
n- not be in the ſpiritual court. Vide 27. Hen, 8. and 4. Co. 29. a. 
in 


| 246. 
2. Roll, Ab, 296. 1. Freem, 300, f. Lev. 18. Salk, 692. 656. 11. 00. 115+ 


La Ts 3 Sanders 


— — 4 % 


— . es ea IE ng og 
— — — — 2 Som Dh =—_ 2 . — 2 = — * 


- — 89826 —— —— > ——— — „ > oo 


RW” ou rae I 8 
x 2 w— — \ n 


. — 


— 4 


. 
aol we oa 


— — 


_— — 
— 2 


— * — — 
== + 7 . Tre 
— - 2 Na 2 42 74 
— * - — 
— —— — — — — — — — — 
— 


ä 4 — N * 
2 — — — — 
— * a I — 


— 
3 ————ůů—ů— ů— — — — 
0 


— 


deviſe of a term 


. remote as to 


RE K 4 


Michaelmas Term, 7. Car. 1. In B. R. 


230 
W Sanders againſt Corniſh. 
Trinity Term, 5. Car. 1. Roll 840. 
8 RESPASS for breaking his cloſe at Vęſbrook. Upon no 


of years upon - guilty pleaded, a ſpecial verdict was found, that 


contingencies ſo Simon Sanders was poſſeſſed of a leaſe for one hundred and three- 
ſcore years of the land in queſtion ; and by his will in writing, 
perpetuity is Teciting that he had ſuch a leaſe, deviſeth, that his brother CH 
void. topher Sanders thould have the uſe and occupation thercof, and 
1. Roll. Ab, 611, ſhould take the profits of it during his life; and after his death, the 
uſe and occupation ſhould remain to the wife of Chr:/opher during 


create a poſſible 


$12. 
Jones, 15, 16. her widowhood; and after her widowhood, the uſe, occupation, 
8. Co. 95 4. rofits of the premiſes to be and remain to the eldeſt fon of 


Cro. Jac, 19?, 


and 
wha; the aid Chriſtopher, which he ſhall happen to have, _— his life; 
3. Cha. Caf. 36. and after, ſuch ſon dying without heir male, to any other ſon which 
Salk. 225. 229. the ſaid Chriſtopher thall happen to have, one after another, in form 
12. Mod. 287. aforeſaid. ** And if the ſaid Chrjjtopher happen to die without heir 
— ee. '64. © male of his body, and for that I have a purpoſe to have the ſame 
1,” * leaſe kept in my name, my will and meaning is, That the uſe and 
* profits and occupation ſhall remain and be to Simon Sanders, &.. 
in the ſame manner as before,” &c. ; and ſo to divers others in the 
ſame words; and makes the ſaid Chri/fapher and Simon Sanders his 
129 * executors, and dies poſtefſed : and that the ſaid executors proved the 
1. Brown's C. C. Will, and aſſented to the ſaid legacy; that-Chri/topher entered, and 
170. 187 died without iſſue, and made the Lid Simon his executor ; which 
2-Brown's C.C. Simon entered, and had iſſue Jahn, and tbe plaintiff his eldeſt ſon, 
23* Mr. © x0 and after made John his fon executor, and died; and John proved 
edit. Peere Will, tlie will and entered, and made the defendant his executor, and 
2 vol. 262.and died; and that the plaintiff entered, and the defendant ouſted him: 
the caſes there arid if, &c. 
an, = The queſtion was, Whether this deviſe of a term in this manner 
3. Burr, 1634. be good to go in remainder ; and if ſuch remainders, the one after 
2. Com. Dig. the other, and limitation of the deviſe of a leaſe, may be good? 


369: And ALL THE Cour inclined in opinion, that the deviſe of 2 
2. Bac. Ab. 78. I” 8 - . 

Cowp. 30g. term in this manner to make a perpetuity, cannot be good; for to 
Dougl. 487. 306. Jimit, a poſſibility after a poſſibility, and to limit the remainder of 
2. Term Rep. à term after a dying without iſſue, ſtands not with law. But 
3. Tetm Rep, THE CouRT would adviſe. 


143. H. Bl. Rep. 30. 


Casr 11. 


Jenkins againft Young. 
Eaſter Term, 6. Car. 1. Rall 53. 


Lands given to ENROR of a judgment in the county of Flint. The error wi 
5 e ev aſſigned in the matter in law. The caſe, being adjudged upon 3 
— pars of ſpecial verdict in an ejectment, was, I hat 33. Elia. one Meredith gave 
them and the that land to Edtuard Randall and his wife, HABEN DVU to the faid 
heirs of their huſband and wife, to the uſe of them and the heirs of their two 


two bodies, bodies; and for default of ſuch ifſue, to the uſe of Edward Mergav 
creates an eſtate , — 

uuil.— Fido. C. and his heirs. | 

245. Meredith The queſtion was, Whether the huſband and wife have an eſtate 
„ne, tail, or but for their lives? And it was there adjudged for the 
3 5 then plaintiff, Rat it a an eſtate tail. | 
nete (1), and the caſe of Denn v. Gillot, 2. Term Rep, 431, * 


os as _ 1 
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LiTTLETON now argued, that it was error; for he alledged, Jznxms 
that the eſtate, out of which the uſe ſhould riſe, was but for their e 
lives ; and the uſe cannot make the eſtate larger than the limita- “ 


tions: as 3. Elix. Dyer, 186. where land was given to two for their cro. jac, 401. 


lives, to the uſe of another for his life, if the leſſees die, the uſe to Gilb. Rep. 17. 
him to whom it is limited is determined. — 3 
785, p. 63. 
But Jones, WaiTi.ock, and MYSELF, upon the firſt motion, OR 313. 
conceived, that there is difference where an e/tatz is limited to one, ag og, 
and the uſe to a ſtranger, there the uſe ſhall not be more than the 333 
eſtate out of which it is derived; but not when the limitation is to 5. Com. Dig. 
two, habendum to them, to the uſe of the heirs of their bodies, this 625. 
ls no limitation of the uſe, nor is the uſe to be executed by the ſta- —— = * 
tute; but it is a limitation of the eſtate to them and the heirs of N 
their bodies, and they are in by courſe of common law: and ſo it 
ſhall be taken as a limitation to them and the heirs of their bodies, 
remainder to the other and the heirs of the other, that the deed may 
be conſtrued according to the intent of him that mate it.— And 
ONEs ſaid, that he had known this to be fo adjudged in Wales 
fore this time. — Whereupon THE Cour would further adviſe. 
Et adjournatur. 


The King againſt Maynatd. 1 


NFORMATION for engroſſing one hundred buſhels of ſalt to Satt is a vital 
ſell again; contrary to the form of the ſtatute of 5. Edo. 6. withio the ſta- 


c. 14. (aj. Upon the declaration it was demurred. —4 2 


Nov and Mason argued, that this information is not main- wor pples, 
tainable:—Fins r, Becauſe engroſſing is no offence in itſelf, nor 5 aer plums, 
fareflalling and regrating were not in themſelves offences puniſhable nor hops, mate, 
before the ſtatute ; nor is engroſſing in itſelf unlawful, but by con- or any other ar- 
ſequence, or by reaſon of the thi bought and made dearer, fic!es uſed more 


which ought to be ſhewn in the indictment or information, 1 


nece ſſity. 
SECONDLY, Becauſe it is not any victual within the words or in- 3. ER 
tent of the ſtatute ; for it is not victual, but only condimentum, and Sum. 1 52. 
for preſervation of vlctual: and he cited a record in Ea/ter Term, Owen, r35. 
18. El. adjudged, that buying of barley and converting it into 1. Kell. 12. 
malt, and ſelling it, was no offence puniſhable in a mayor, who ſold — Sole: 
it; nor made him to be a victualler (the mayor being prohibited cro. 2 i. 
to ſell victuals). And 20. Fac. 1. adjudged likewiſe, that hops 4. Com. Dig. 
were not victuals within the ſtatute. And Paſ.15. Fac. 1. Rot. 36. 98. | 
adjudged, that buying of apples to ſell again was not within the . Hk. F. o. 
ſtatute, And where it is mentioned 13. Elix c. 25. (a), that the — 
5. Edw. 6. c. 14. doth not extend to Lovin of oils, wine, and 
other merehandize, except fiſh and ſalt, it is to be intended that 
was not 1n the point of engroſſing, but for foreſtalling and regrat- 
ing, which is prohibited : and it would be a great. inconvenience 
o {alt ſhould be within the law to be victuals, to be prohibited to 
engroſſed; for then it ſhould extend to thoſe that carry ſalt in 7 
wains to be ſold, and would enforce every one to buy ſalt by the 


Y Repealed by 1a. Goo, 3. c. 71.—8 Hawk, P. C. 6. edit, Ivo, p. 482. 
Q 2 | buſhel 


123 Michaelmas Term, 7. Car. 1. In R R. 


Tat King buſhel or peck at ſhips or ſalt-pits, which the law never intended; 
a, 48% butthe law intends thoſe things which are ſold in great quantity, 

Marxan. uſually at every market in every county, as corn, cattle, butter, 
cheeſe, &c.: but if any engroſs all the ſalt with an intent to ſell it 
at his own price, and at unreaſonable prices, he may be thereof in- 
dicted as for an offence at the common law; and it it be found, he 
is finable, as appears by a record in Eaſler Term the 43. Edw. 3. 
Roll 19. thewn in Court. Whereupon it was — 


Carr 13, Anonymous. 


If fm ſole P RESPASS by a plaintiff, being a feme ſele. The parties being 
1 _ at iſſue, and tried by , privs ; and verdict for the plaintift, 
fore the day in and damages and coſts ; the defendant a/ jour in banco pleads, that 
bank, take After the verdict, and before the day, the plaintiff took to huſband 


m_—_— the one J. S. and ſhe being married, demanded judgment, &c. 
engcant can- 
fot plead the And thereupon it was moved by RoLLEs, that this being a plea 


coverture in arifing after the verdict, and before the day i» banco, cannot be 
abatement. pleaded; but prayed to have it diſallowed, and that ſhe ſhould have 


Polt. 236. l 
eee judgment, for the defendant hath no day to plead it. 


3 Jac. 33. TE CnhtkEr jus ric and MY$ELF were of this opinion, cæteris 
a Leon, 1c. ©bſentitkus,—Whereupon rule was given, that this = ſhould be 
v. Bull. _ ouſted, and the plaintiff ſhould have judgment, unlefs other matter 
J-nes, 367-411. ſhould be ſhewn. &c. Vide 4. Hen. 4. pl. 3. 21. Hen. C. pl. 10. 


1. Com. Dig · 76. 21. Hen. 7. pl. 33+ 5 Hen. 7. N. 40. 


C5; 14. The King and Barnes again Hill and Windſor. 


The 32. Hen. 8. JNFORM ATION, upon the ſtatute of 32. Hen. 8. c. g. for buy- 
c. 9. againſt ing of titles of one who had not been in poſſeſſion for one year, 


buying titles is e 
N had any reverſion or remainder. 


but if an in- After verdict, upon not guflty pleaded, and found for the plain- 


2 tiff, it was moved in arreſt of judgment, 


commenuent. FinsT, Becauſe he miſ- recites the ſtatute in the date and in the 
the parliament, continuance; for he recites it to be at a parliament inchoat. duode- 
it is a fatal cimo Aprilis, and continued u/que viceſimo quinto Martii following, 
error, which is a miſpriſion in both: for although the ſecond ſeſſions ot 
wy 135, 236. the ſaid parliament began the twelfth of April, yet the parliament 
5 ** began the twenty-eighth of April 30 Hen. 8. and the ſecond ſeſſion 
hy Ie. 121. began the twelfth of April 31. Hen. 8. ; and the continuance by 
Godb. c Prorogation was not until the 25th of March, but until the twenty- 
Piowe, 38. a- fifth of May, et ab inde uſque Fulii, and then diſſolved. Wherefore 
1. Lv. 296. for this miſpriſion, although it be a-general act, and recited where 
odor ke it needs not to be recited, yet that miſ-recital makes it ill. Vid 
JT, 55. 223. 2 8 | 
Fort 372. ow. 70, 
— — But Rol Es, for the plaintiff, ſaid, that although the ſtatute 1s 
1. Com. Dig. miſ-recited, yet it is not material; for he doth not alledge, that it 


owe "AF is an offence againſt the ſtatute aforeſaid, for then he had tied it to 
. Havi f. C. 875. ah Hawk. . C. 110. Ld. Raym, 39a, * 


. = 9 _X wn WO. 
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the ſtatute recited : but it is alledged, that he bought pretended Tux Kix and 
rights, contra formam flatuti in hujuſmodi caſu editi prout. But the Baal. 
record being viewed, it was, that the defendant fatutum prædictum —_ 
minime curans, and relied upon the ſtatute recited ; and there is no Wix sda, 
ſgch ſtatute, &c. 

Tux SeconD EXCEPTION was, Becauſe it is alledged, that the An information 
defendant Hill not being ſeiſed of ſuch tenements, nor having a 2? 37 — - 
remainder or reverſion therein, eonveyed and granted trice/tmo —— —— 

rimo Octohris, quarts Caroli, thoſe tenements by way of maintenance ed tits, muit 
and champerty to the ſaid /Yind/or ; and for confirmation of the aver that the 
ſaid conveyance, the ſaid Hill and Suſan his wife, by fine, in Hilary _—_ hat __ 
Term, 4. Car. 1. granted the ſaid tenements to Windſor, and doth ** . 
not aver in ſact, that ĩt is a pretended right, &c. as he ought to do; 3 87. > 
for that is the point of the action 6 
1. Hawk. P. C. 555. 3. Bac. Ab. 526. 


Tux Turn Exczrriox, Becauſe the value of the land at the an information 
time of the fine was 800l.; and he doth not ſhew what was the for buying a 
yalue of the land at the time of the bargain of thoſe tenements ; pretended title 
and it may be they were of better value at the time of the fine than Muſt ſtate the 


. a . value of the 
at the time of the grant; and the grant of them is the offence, * 


of the bargain, 1. Hawk. P. C. 555. 


Tre Four TH Exczrrion, Becauſe the verdict finds Hill and A verdift va- 
his wife guilty, and the wife was not party to the ſuit. riant from the 


And Tat wol Cour conceived, that theſe defaults in the — 
information made it ill, and that the verdict was ill. But they , fk p. & 
would adviſe thereypon. X | 351» js 

Cowp. 178. 766, 


Mathews againſt Whetton, | Cant 115. 
| Hilary Term, 4. Car. 1, Roll 496. 


RESPASS. Upon a ſpecial verdict the caſe was, A feme copy- A copybolderg 

holder for life takes baron. The huſband makes a leaſe to one, by ſpecial cuſ- 
25. March, 3. Car. 1. by indenture for a year; by another inden- — — 
ture, dated the ſame day and year, makes a ſecond leaſe to the ſame bet i; —— 
party for a year, to commence 27th March, after the end of the three leaſes to- 


aid firſt leaſe; and by a third  indenture, bearing date the ſame gether, «ach zo 


day and year, makes a leaſe to him for a year, to begin the 2gth <ommencewith- 
of March next enſuing the end of the ſecond leaſe ; and ſo betwixt 


in two days after 
each leaſe two days, betwixt the beginning of the new leaſe and the — ag og 
end of the former. The huſband afterwards ſurrenders his copy- an evaſion of 
hold to the lord, who enters, and lets to another for forty years; e cuſtom and 
and afterwards, during the ſecond leaſe, the firſt leſſee epters, and GOO — 
the lord's leſſee ouſts him: and if the entry of the lord's leſſee be — 
lawful, they pray the diſcretion of the Court, &c. tance of the ſur- 
Rol Lxs now argued for the plaintiff, The firſt queſtion he made sander not 
was, Whether the red leaſe be a Limo; And he argued, that — hg 
it ſhould not be a forfeiture ; for by the law of the land every co- not avoid it. 
Pyholder may make a leaſe for a year wit: out forfeiture ; and here $.C. Jones, 249. 
is but a leaſe for one year: and although it may be objected, it is a 1. Roll. Abr. 


508. 510. 
3- Co, 31. 9. Co. 75. Cro. Jac. 301. 308. 403. Mror, 272+ $39- 569. 1. Brownl, 133, Co, Lit, 


9% 2. note (4). 2, Com, Dig. 510. 526, $27, F Bac, Abr. 404. x. Term Rep. 474+ G 
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Marne deviſe to avoid a forfeiture, and ſo covinous and fraudulent, which 
% the law will not favour ; yet, he {aid, fraud and praftice ſhall not be 


wen intended, unleſs it be found. 


Þ 4 


— = 39% The sEcond qQuesTIOn, Admitting it to be a forfeiture, yet tlie 

N — lord taking a ſurrender and not entering for the forfeiture, but 
making a leaſe for years, his leſſee ſhall not enter for the forfeiture ; 
for the leſſee cannot, when the lord allows thereof. 


GR1MSTON, for the defendant, argued, that it is a forfeiture ; for 
the three leaſes being all made at one time, ſhall he intended one 
entire contract, and not warranted by the cuſtom ; but it is fraud 
and practice apparent to deprive the lord of his forfeiture : and this 
covin needs not to be found, as a leaſe for three hundred years is 
mostmain; and if a jointreſs within the ſtatute of 11, Hen. 7. c. 20. 
make a leaſe by fine for five hundred years, this is a forfeiture as 
well as an alienation of the freehold of the land, for it is an equal 
miſchief, And he denied, that a copyholder may make a leaſe for 3 

ar by the law of the land and the general cuſtom of the realm; 
For he ought to have a ſpecial cuſtom, otherwiſe it is not good, 
unleſs it be for the trial of a title, which hath been allowed, becauſe 
it is for reducing a right, and for the lord's benefit. 


SecoxDLY, He ſaid, Admitting it is a forfeiture, yet the lord's 
| acceptance of the ſurrender, not knowing of the 8 is no 

diſpenſation therewith, and A that the lord's leſſee hath 
2 good eſtatę and right in him, for which his entry is lawful. 


And Jox Es, WHITLOCK, and MYSELF, were of that opinion, 
Whereupon a rule was given upon the firſt argument, that judg- 
ment ſhould he entered for the defendant, unleſs other cauſe was 
ſhewn.—And another day being moved again, Richax DsoN, Chief 
Juſtice, being then preſent, although he at the firſt doubted on the 
ſecond point, yet it was adjudged by his conſent for the defendaut. 


— — 
"a : Es 


—— 


— — 
* — K 
. ho. RAC: - ” S4- — — — my 
—4 — — 
— —̃ ̃ .VK ——— — — 
— — * 


— > — 


2 ; . ＋ 
. CES — 2. — = 


D 
* - 


— — TR Ivy - it is Ba. 5 
. UG ——— —ů — —— "_ RAS 3 iS 6 1 2 
eee 1 * 
EF — — fon oe — us os = 
2 — 
— ——̃ — — ——— pet ga — 
— — 1 7 
— — 135 —_— — — ” —— * 
— — — 


cn 26. HFolyday againſt Oxenbridge. 


A private per- T RE SPASS of aſſault, battery, wounding, and evil-intreating, 
ſon may juftify at London, &c. The defendant pleads as to the wounding not 
arreſting 4 guilty. As to the reſidue of the treſpaſs he pleaded, that div ante 
— — rtempus quo, &c. the plaintiff, at Bedington, in the county of Surry, 
cheating with communiter uſus fuit an ill trade called cheating at play of divers 
falſe cice. the king's ſubjects with falſe dice, and defrauding them of their 
1. Jones, 249. money; and for the uſing of his ſaid ill trade, wandęring up and 

2. Roll. 546. down the country to find out perſons inexpert at playing at ſuch 
z-Hawk. ch. ia. games, to deceive them of their money; and in his ſuch pondering 

| * the country, to ſuch intents, tempore quo, c. came to the houſe o 
4 4 ir Nicholas Carew, at Bedington aforeſaid, to find any whom he 
AT-aes; 291, might, by playing with falſg dice, deſpoil of his money; where 
N finding the defendapt and one William Arnold in ſuch play uner- 
pert, defired them to play with him in the ſaid houſe; whereupon, 

the defendant and the ſaid Milliam Arnold, not ſuſpecting any jy Pr 
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deceit, prædicto tempore quo, c. played with the plaintiff in the ſaid Hor rvar 
houſe of Sir Nicholas Carew at dice for money (the ſaid Sir Nicholas . 
being in the houſe, and a juſtice of peace of the ſaid county); ande. e 
the {aid plaintiff playing with the defendant and the ſaid William 

Arnold with falſe dice, ſubtilly conveyed by the plaintiff (divers 

ſums of the defendant's money, Vale et fraudulenter depredatis), 

would preſently have departed from the houſe, and fought to 

eſcape ; but the defendant knowing certainly that he was deceived EF 
by * faid falſe art of cheating with falſe dice, predicts tempore quo, 

&c. molliter manus impoſuit upon the plaintiff to bring him before 

the ſaid Sir Nicholas to be examined concerning the ſaid offence : | 

and he examining and finding him upon his examination various 

and uncertain in his anſwer, bound him by recognizance to appear 

at the next ſeſſions for the peace of the county of Surry; at which 

ſeſſions he appearing, was indicted and convicted of the ſaid of- 

fence; which ſaid impoſing of his hands and bringing him before 

Sir Nicholas Carew, for the cauſes aforeſaid, fuit reſiduum tranſgreſ- 

fionis prediflz ; and traverſes the treſpaſs in London or elſewhere, 

except at the ſaid houſe of Sir Nicholas Gzrew. Upon this plea 

the plaintiff demurred. | | 


GERMYN, for the plaintiff, now moved, that the plea was not 
good; for one cannot without an officer, for any cauſe, and thax 
upon his own ſuſpicion only, arreſt or ſtay any perſon unleſs in 
felony, eſpecially in his own caſe. So : 


But ALL THE Court (the Chief Juſtice being abſent) held the 
plea to he good ; for it is ſhewn, that he was a common cheater, 
and that he cozened with falſe dice, and therefore the defendant 
led him to a juſtice of peace, being in the ſame houſe : and it ap- Cro, Jac. 498. 
pears by the plea, that there was good cauſe of ſtaying him, for * 05 
is afterward indicted and convicted of that offence; and it is pro 
bono publico to ſtay ſuch offenders. And the cauſe of the ſaid ar- 


reſting, ſtaying, and hringing him before a juſtice of peace, being 


by demurrer confeſſed to be true, they held it to be a good plea, 
and that the plaintiff had no cauſe of demurrer. W hereupoy rule 
was given to have judgment entered for the defendant, &c. | 


Lakins againſt Sir John Lamb and Halt. coe 12. 


UARE IMPEDIT of the church of Segrave, in the county of itt iſſae be joined 
Northampton. The plaintiff entitles himſelf by grant of the by one deſen- 
next avoidance, Sir John Lamb pleads to the iſſue & non conceſſit, dant, and ver- 
as the plaintiff counts; and ifſue being joined, it was tried by niſ _ SEE: . 
Prius. Holt, the other defendant, pleads a plea ; whereupon it was by the other 
demurred. The verdi& being found for the plaintiff at the ſum- defendant, and 
mer aſſiſe, and the poſtea being returned at ocabis Michaelis, the ſeveral com- 
entry was, © Curia adviſare wut” of the judgment upon the verdict augen 
and demurrer: and day was given to the plaintiff and Holt af a judgment on 
* 


#ftabis Hilarii; and then judgment was given for the plaintiff, as both is good, 
well upon the verdict as upon the demurrer. : although no 
: continuance 18 


extered after the verdi, Ante, 232, Poſt, 380.——Cre. Jas, 528. Cre. Eliz. 439. 1. Bac, Ab. gy. 
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8. Com, Dig. 177, 
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Lax1vs And becauſe no day was given to Sir John Lamb, againſt whom 
againſn the verdict is found, it was by Mr. Gr1MsTON affigned for error; 
ut oper for that the judgment not being given the ſame Term in which the 
Mou 7. oftea was returned, but at another Term, day ought to have been 
given to all the parties, and therefore it is a diſcontinuance ; and dif. 
continuances after verdicts are not aided. 


- 


But ALL THR Court held, it was not any diſcontinuance; for the 
verdict being found againſt Sir John Lamb, he is out of the court, 
and no day ſhall be given to a defendant againſt whom a verdi& 
was found ; for he hath no day in court to plead any thing: but 
in this caſe day is only to be given to the party who is to plead to 
the demurrer. And ; Tuck precedents were ſhewn here in the Old 
and New Book of Entries, where the entry is only in ſuch man- 
ner; wherefore it was held no ęerror.— Afterwards judgment was 


atfirmed, 


Ear 18. Mot and Alice his Wife agginft Butler. 


Trinity Term, 7. Car. 1. Roll 5. 


A declaration in ACTION FOR WOR[)S. Whereas there was commynicatio!1 
flander ſtaring a betwixt the defendantand J. S. of one Sibill Godwin and of Alice 
mer e 5 dhe plaintiff; that the defendant ſpake theſe words of the ſaid 570% 
the defendant and the ſaid Alice: © S1B1LL Goopwtn” (innuendo the ſaid Sibill 
faid, © A. hath Goodwin) ** hath ſtolen away ſuch goods,” mentioning what they 
« ſtolen my were; and ſhe"? (innuendo the plaintiff) was privy and conſenting 
x N. _ e thercunto.” 

« the plaintiff) After verdict, upon not guilty, and found for the plaintiff, it 
« was privy was moved in arreſt of judgment, that the communication being 
8 is of two, and not ſpecjally of Alice, but 8E, innuendo the plain- 
to rently tiff, there cannot be any reference to the plaintiff; ſo the words do 
omp 2-6, not appear to be ſpoken of her; and the innuendo will not help: 
Fore. 27 and cited for that 4, Co. 17. b. Roberts Caſe. 


But THE CourT held, it was certainly and ſufficiently alledged ; 
for the words are to be referred Jingala fingulis and when it is ſaid, 
« Fibill Goodwin ſtole ſuch goods, and sHE (innuendo the plaintiff) 
was privy and conſenting, &c.” this word s:.“ cannot be refer- 
red to Sibill, but to the plaintiff: and for the words, that «ſhe was 
„ privy and conſenting to the ſtealing of the goods,” there is good 
cauſe of action; for the accuſeth her to be accefſory, Whereupon 
it was adjudged for tlie plaintiff. ; 


Cazr 19. Jaxon againſt Tanner. 


Entire damages , AET ION FOR WORDS ; for that he ſaid of the plaintiff 
may be given 4X being a merchant, © Thou art a rogue and a beggarly fellow, 
1 . cls e and | ſhall prove thee a bankrupt before the next Term:” and 
1 hochen for that he ſaid afterwards, upon the ſame day, to one John Harris 
to different per- of the-plaintiff, ** "Truſt him not, for he will be thy undoing.” 
fons at different The defendant pleaded not guilty ; and it was found for the 


Mp bs plaintiff, and entire damages given by the jury. 
« 343- \ 141, Co. Eliz. 329. 788. See 2. Pat. Abr. 7, in notit, 
Cod 343 Meor, 14. Cro. Eliz 339+ 7 See 2. Pat. Abr. 7, in notis Whereupon 


1 — „ 7 


words ſpoken the firſt time, the action may lie; but for the words 
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Whereupon it was moved in arreſt of judgment by Hor Ro, Jaxon 
chat theſe words are alledged to be at ſeveral times: and for the * 


TAU ZA. 


ſpoken afterwards, the action lies not; and damages being entire, F 
— can be no judgment: for the Court ſhall — — da- — 2 
mages were | Wap as well for the ſecond as for the firſt ſpeaking, 433--779- 
when hoth iſſues are found for the plaintiff ; but for words ſpoken 

at one time if damages be found, the Court ſhall intend they were 

given for the words only which are actionable, and not for the 

other. * 


But Fur Cour conceived in this caſe, that the words ſpoken at 
the ſecond time are as well actionable as the words of the firſt, and 
aggravate the firſt words; for when he firſt called him * a bank - 
4* rupt, and I will prove him a bankrupt, &c.“ it lies for theſe words 
(but not for the words © rogue” or © beggarly fellow””) : and when 
afterwards he ſaid to another, © Truſt him not, for he will undo 
« thee,” they tend to the ſame ſenſe. Whereupon judgment was 
given for the plaintiff, unleſs other matter were ſhewn to the Court. 
—And being another day moved again, R1icHARD80N, Chief Ju” 
tice, conceived, there was not any difference betwixt theſe words, 
& ] will prove thee a bankrupt,” and © I ſhall prove thee a bank- 


- + rupt by ſuch a time.” And he held, that the action well lies for 


any of the ſaid words, 


Facy againſt Long. cn 


PROHIBITION. A queſtion was moved, Whether tithes ſhall Tithes ſhall noe 
be 


aid for the depaſturing of ſheep for one's family only, and moe — 
not to be ſold ? For the preſcription was, that he paid the tenth jc mar ate 


pound of wool of all ſheep ſold there and depaſtured. family, nor for 


But MAYN ARD moved, that notwithſtanding the payment of the _ — 2 ar 
tenth fleece, he ſhould pay for the paſturage of his ſheep eaten in ered 1 


his houſe. | 

But ALL THE Cour held, that tithes ſhall not be paid for any — 
cattle eaten in the family, no more than for cattle reared for pail 647. 
or plough: and a precedent was cited in Hilary Term, 9. Fac. 1. WI. 33: 


that ſo it was reſolved. 3 Inſt, 651. 
oor, 909. 


Cro, Eliz. 446. 476. Cro, Jac. 430. 576. Hard. 184. 5. Bac, Ab. 55, 56. 3. Com. Di b 
Bynb, 90. 313. Gilbert's Rep. in Equity, 231. | 4 - * 


Margaret Hinde againſt The Biſhop of Cheſter. 3 


PROHIBITION : Becauſe the defendant ſued in the confiſtory By 21. Har. 8. 
court of Cheſter, before the commiſſary there, for a MORTUARY, ©; — . 
after the death of William Hinde, a vrieff of the ſaid dioceſe ; ſur- entitled to a 
mifing, that by cuſtom there he ought to have for a mortuary, after mortuary on the 
the death of every prieſt dying within the ſaid archdeaconry of death of every 
Cheſler, the beſt horſe or mare, his ſaddle, bridle, ſpurs, his beſt _—_ —_ 
gown or cloak, his beſt hat, his beſt upper garment under his 3 

gown, his tippet, his beſt ſignet or ring, as to the biſhop de debito 

-onſuet. fore ſupponitur (a); and recites the ſtatute of 21. Hen. 8. c. 6. 


concerning mortuaries. And ſhe ayers, that there is no ſuch cuſ- 


- (a) By 28, Geo, 3. c. 6. this mortuary is ſettled upon the biſhop in its Read, 
directed to ceaſe ; and an equivalent 2. Bl. Com. 426. 5 | 
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Hixve tom there; and that ſhe had paid a mortuary to the parſon of 
a Burberry; and that after a prohibition the defendant had proſe. 
. eee cuted his ſuit there. 
Upon a ſuit in Nov, Attorney General, moved, for the defendant, that conſulta. 
the ſptriiu- I tion ſhould be granted. 
der, by cal. Tire FIRST QUESTION was, This ſuit being for a mortuary in 


rem, if the de- the archdeaconry of Che/er, and the doubt, whether there were a 
fendant picad Cuſtom in that place to have ſuch things for a mortuary, Whether 
be ” 2 this be juſt cauſe of prohibition ; or, that this ſuit being for a 
the Court refuſe mortuary, is merely triable in the ſpiritual court? And it was al- 
the plea, a »x0- ledged on the defendant's part, that this is merely triablò in the 


xr83T10x thall fpiritual court upon the ſtatute of artic. cleri ; which faith, that 


0. where a ſuit is for a mortuary, prohibition ſhall not be granted: 
3. Mod. 268. and in Fitz. Nat. Brev. 53. & 51. 10. Hen. 4. 2. where cuſtom is 
72. Co. 78. alledged for the payment of a mortuary, it is ſaid this cuſtom is 
mg 2 triable in court chriſtian: and 13. Rich. 2. Juriſdiction, 20, 
Con. Dig. Kelloway, fol. 110. where ſuit is for a mortuary, conſultation ſhall 
306. be awarded. — But CALTHROP, for the plaintiff, moved againſt it, 
Dovgl. 3738. and ſaid, True it is, before the 2. Hen. 8. c. G. i there were a ſuit in 
x. Term Rep. court chriſtian for a mortuary, conſultation ſhould be granted, 
8 3. wide Doct. & Student, fol. 176. and the Book of Entries ; but the 


H. Bl. Rep. 100. courſe is othetwiſe ſince that ſtatute. 


After a declzxa- BUT as to THE SECOND QUESTION, Whether conſultation ſhall 
tion in pr he granted upon a motion, without anſwering to the prohibition }? 
hibition, con- (and that was moved by Nov, That it ſhall, becauſe the ſuit being 
— for a mortuary, there is no cauſe of prohibition ; therefore conſul- 
on motion tation ſhould be granted; 
before plea or ONES and WHITLOCK, Juſtices, were of opinion, that a prohi- 
—— bitten ought not to have — granted, it nos a ſuit for Ls þ 
32. Co. 41. tuary : and although it was alledged it is now grantable upon the 
Hob. 192 ſtatute of 21. Hen. 8. c. 6. they conceived, that by the proviſo 
33 „ therein mortuaries ſhall he paid in the archdeaconry of Che/ter, as 
Cowp. what before they have been accuſtomed ; ſo it is out of the ſtatute: and 
the cuſtom for payment of mortuaries being in queſtion, is triable 
in court chriſtian : and although prohibition hath been unduly 
granted, yet it is no diſcretion 1n the Court to grant a conſulta- 
tion upon motion without anſwering. 
But R1icnAarDsoN, Chief Juſtice, and MYSELF held, that no 
Cro, Eliz, 251. conſultation ought to be granted: for the ſurmiſe in the prohibi- 


tion is good, that there is no ſuch cuſtom to have ſuch goods for 
mortuaries, as is ſurmiſed ; and that may well be tried by the courſe 
of the common law : for now the ſtatute appoints what ſhall be 
paid for mortuaries; and that in the ſaid places, in Wales and the 
archdeaconry of Cheſter, ſuch mortuaries ſhall be paid as have been 
» accuſtomed, which is iſſuable and triable at the common law ; eſ- 
pecially as this caſe is, wherein the plaintiff pretends and ſurmiſeth, 
that ſhe paid the mortuaries to pt ee of Bumberry, in which 
pariſh the ſaid prieſt inhabited; and that there is no ſuch cuſtom 
the ſhould pay it to the archdeacon. 

SeECOXDLY, We held, as this caſe is, no conſultation ought tao 
be granted upon motion, without anſwering to the prohibition ; 


becauſe the plaintiff in her declaration upon the prohibition ** 


when the prohibition appears in itſelf to be unduly granted, the 
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that the defendant hath ſued after the prohibition, which is a con= Hino 


tempt, and ought to be anſwered 3 but peradventure in ſome caſes, tee at 5 


. , 2 CHESTER» 
defendant before appearance having committed no contempt in 
roſecuting thereof, may move to have a conſultation ; whereupon 
it was appointed that the defendant ſhould plead or demur, and 
then the Couft would give judgment upon the record before them, 
&c. | 
Mills again, Mills. Carr x3, 


| ION on the caſe, in the nature of a conſpiracy. Whereas An ion on 
the defendant with J. S. falſo et malitioſe conſpired to procure CA in the 
him to be indicted of ſuch à felony; that the defendant alſo et ma- 22 
litioſe fach a day procured him to be indicted, whereby he was much again one de- 
vexed, &c. After verdict, in arreſt of judgment, LiTTLETON moved, fendant only. 
that this action lies not, becauſe he did not ſue the other as well as p. N. B. 114.116. 
the detendant ; for conſpiracy ought to be againſt two.— Sed non al- Carch. 416. 
hcatur; for an action upon the caſe may well be againſt one of them, 1. Roll. Ab. 172. 
Whereupon it was adjudged for the plaintiff. 2 
$tr. 144+ 193+ 1227. 1. Wilf, 210, 12. Med. 209. 1. Hawk. P. C. c. v2. f. 8. 2. Term Rep. 231. 


Walſh againſt Biſhop. Cart 24. 
Hilary Term, 6. Car. 1. Roll 954. | 


ERROR of a judgment in the common pleas, in treſpaſs of bat- Inhatteryagainft 
tery againſt two. They plead ſeveral pleas, the one not guilty, two, if they 
the other a 7u/tification ; ay ape ap ſeveral iſſues were joined, and Pin Reveal 
the jury found both iſſues for the plaintiff, and aſſeſs ſeveral da- _ 2 
mages, but joint coſts. Afterwards the plaintiff cauſed a nolle plaintiff, he may 
proſequi to be entered againſt the one, which was entered accor- enter no/le pro- 
dingly ; and takes judgment againſt the other for the damages found 7 
againſt him, and the coſts. | | — —— 
LiTTLETON aſſigned error, Becauſe a nolle proſequa againſt the otber.—Fide 
one before judgment entered is quaſi a releaſe to him, which ſhall 5- C. poſt. 243. 
enure to the other, and abate the writ for both; but if he had 2 Roll. Ab. 202. 
prayed judgment againſt the one, and had it, then he might Hob. 70- 180. 
enter a nolle proſequi againſt the other. And that entry of a nolle DG 6 
e againſt the one after judgment ſhall not abate the writ, nor ; Lev, 33. to 


a releaſe to the other; and for that was cited 14. Edw. 4. pl. 6. 2. Com. Dig. 


But Mx. Gains ro anſwered, that this molle n is not a 28 $9. 


releaſe in itſelf, but an acknowledgement that he will not proceed 1. Burr. 3 58. 
as againſt the one; which the plaintiff may well do in trefpaſs, Doug). 169. 
where the defendants ſever themſelves by pleading, and there be 3. Term Rep. 
ſeveral verdicts againſt them: and ſo there be divers precedents ff. bl N 
where nolle prof it are entered as well before judgment as after; C, B. bo 
and ſo is the id Book of Entries. | 


Tus Covnr thereupon would adviſe (a), 
(a) 1 | 
r aggin in Hilary Term, and the judgment of the common pleas af- 
f Mounſon 


* 


240 Michaelmas Term, 9. Car. 1. In B. R. 


Ear 24. | Mounſon again Cleyton. 
Trinity Term, 6. Car. 1. Roll 1343. 


If a man taken GORE FACTAS to have execution upon a judgment in debt. 
in execution be The defendant pleads, that at another time the plaintiff had 
— n ſued execution by a capias ad ſatigſaciendum, and the defendant was 
aint y . S's ” . . . 
haveanewca. /a, taken in execufion. The plaintiff replies, that true it is he ſued a 
or a ſcive facias capias ad ſatisfaciendum, and the defendant was taken thereupon ; 


on the judgment. but he preſently reſcued himſelf and eſcaped. 


* 71 nge defendant demurs thereupon. 


Poſt, 255. And ALL THE Cour conceived, that the replication was good: 
29. AF. pl. 4r. for the plaintiff, not having the fruit of his execution, may have a 
3. Co. 44-52. new execution; and it is not reaſon the defendant ſhould take ad- 
N vantage de ſon tort demeſnc : and as there is no cauſe for the defen. 

bart, 606, dant to have an audita querela when he is eſcaped and taken again, 
Yelv. 52. unleſs it be for a voluntary permiffion by the ſheriff; ſo there is 
Oro. Eliz. 478. not any bar for him to have new execution: and although it is no 
Oro. Jac. 436- good return upon a capias ad ſatisfaciendum, that the defendant reſ- 
— cued himſelf (for the ſheriff at his own peril ought to have kept 
Lutw. 1266. him), nor any plea in debt upon an eſcape, yet the party himſelf ſhall 
1. Show. 474. never take advantage of his own tortious 4. And as ĩt was ſaid, that 
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249. it appears the plaintiff might have his remedy as well againſt the 
2 ſheriff as againſt the defendant ; ſo it was anſwered, that doth not 


2 take away his remedy againſt the party who eſcaped, unleſs the de- 
» fendant — that the plaintiff nad fued the merit and recovered 
againſt him; and it may be the ſheriff here is dead, and then no 
power to ſue his executors. Wherefore, it appearing that the re- 
medy remains againſt the party himſelf, rule was given that judg- 

ment ſhould be entered for the plaintiff, unleſs, &c. 
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See 8. & 9. Will. 3. c. 27. — 
Can 25s Wells, Adminiſtrator durante minore etate of J. S. again 
F | | | Some. 


Inn afien by A CCOUNT againſt the defendant as bailiff and receiver ; and 
anadminiftrator ſhews only that he was bailiff of ſuch a manor, &c. The de- 
s fendant pleads to the iſſue; and found againſt him: and it was 


ned — mat moved in arreſt of the judgment. 


— N St FizsT EXCEPTION taken was, Becauſe he doth not ſhew 
her werd. that J. S. is within the age of ſeyenteen years; and it may be he 
V Roll, Rep, is under age, and yet above the age of ſeventeen years. —Sed non al- 
446. ep. o hcatur ; for it ſhall not be intended, unleſs it be ſhewn, that he was 
Lutw. 632. above the age of ſeventeen years when the other hath admitted him 


to bring the action, and pleaded to the ifſue. 


Account by an * THz SEconD EXCEPTION, that the declaration is not good, 
adminiſtrator was, Becauſe he charges him by the name of bailiff and receiver; 
_ eng, and afterwards doth not ſhew any charge againſt him as receiver.— 
bailff Bt re. Sed non allicatur: for it is the more for the defendant's benefit. 
ceiver, is good, Whereupon it was adjudged for the plaintiff. 
without ſhew- . " 
jog any charge againſt him as receiver.. Co, 29. a. Co. Eliz. 602. g. Mod. 395. 2. Vent. 378. 
Brownl. 46, Yelv. 128. Lut; 632. ' 2. Roll Rep, 466. 2, Sid, . 60, Hob. 281. 1. Bac. 
Ab.19. 2. Bae. Ab. 385. | 

| Hilary 
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Hilary Term, * 
7. Car. 1. In the King's Bench. 

Sir Thomas Richardſon, Kut. Chief Juſtice. 

Sir William Jones, Kut. 

Sir James Whitlock, Kut. Juſtices. 

Sir George Croke, Kut. 

William Noy, E/. Attorney General. 


Sir Richard Sheldon, Kut. Solicitor General, 
— ͤ2—ꝓmK1ñ— ä— 
Milles againſt Milles. Cart 1, 


\ SSUMPSIT ; for that the defendant, in conſideration of Ons contract tw 


marriage, promiſed to the plaintiff twenty pounds, to be = —— — 


id in manner and form following, viz. ten pounds at ;jntaiments, a 


Mcbaclmas 1631, and ten pounds reſidue at Michacimas 1632; and fumpfic will 


1 | : ; li -pay- 
for the non-payment of the firſt ten pounds he brings the action. — 


The defendant pleads non aſſumpſit; and found againſt him, to inſtalment; and 
his damages twenty pounds, and coſts two pounds thirteen ſhil- damages are n 
lings and fourpence. dar to a ſecond 

. . a action; but it 

And it was moved by Ma. GRxlus rox in arreſt of judgment, is otherwiſe in 

Fixs r, That the action lies not till after Michacſmas 1632; and 2 
compared it to an action of debt grounded upon a ſingle bill for S vide Will 


ten pounds to be paid, viz. five pounds at our Lady-day, and five 50. 
pounds at Michaelmas; debt lies not until the laſt day. 8 


SECONDLY, Here are damages given for the laſt day, which is Owen, 42. 
not yet come. | — : » 
But Jones, WHrTLOCK, and MYSELF (RicHarDsoN, Chief & Co. 94. b. 
uſtice, being abſent) agreed, that the action well lies before the 1. Roll. Ab. 29. 
day, being an action upon promiſe or covenant : for the breach — * 2. 
is immediately for the firſt ten pounds not being paid at the day; 8 105 
and for this breach the action well lies. But we held it to Lis, Rep. 61. 


otherwiſe in debt, tlie contract or bill being entire. Poſt. 350. 
SECONDLY, We agreed, that the damages of twenty pounds gu, i 


ſhall be intended given for the firſt ten pounds, and that he ſhould 107, 108. 
have ſo much damages for non-payment thereof only, without any 3-Bac. Ab, 7r1, 
reſpe& to the ten pounds which is not yet due (a) .— Whereupon 712. 
it was adjudged for the plaintiff. 

| (a) Sed vide Cro. Jac. 505. 


Cooks againſt Douze. | Case 2, 


| E ok of a judgment in Minton: where the plaintiff declared, A promiſe in 


That he lent to one I beeler twenty pounds at the defendant's conſideration of 
* and that the defendant, in confideration the plaintiff would * 
reſt content and forbear the ſaid money per paululum tempus, pro- 7028 ns 
miſed upon requeſt he would pay; and alledges in fact, that he 8.4 vide poſt, 
forbore per paululum tempus, and required payment; and the defen- 273 43% 


dant had not yet paid, although he required payment at ſuch a day. 1. Leon. 6r. 


After non aſſumpfit pleaded, and verdi& and judgment given for 2. 8d. 45- 
the plaintiff, it was afligned for error, That to forbear per paululum — Jac. 250. 


tempus 1. Com. Dig. 
168, 
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Hilary Term, 7. Car. 1. In B. R. 


—_— is not any conſideration, becauſe there is not any certainty 
therein. ny ; 

FosTER ſaid, there were divers precedents that it hath been ad- 
Judged to be ill. | 

But ALL THE JUsTICEs, abſentt RtcHARDSON, held; that it was 
well enough: for when the money was lent to #heeler, and long 
forborn, and the plaintiff upon the defendant's requeſt agreed for a 
longer time, and to aceept of the payment from him when he 
ſhould be required ; and alledges in fact, that he forbore till the 
day of his action, and that he requeſted, &c. it is ſufficient. Where- 
upon rule was given that judgment ſhould be affirmed. 


C481 3. | Berry again Heard. 
Hilary * 19. — 1. Roll 1444; 
If a ſtranger cut AE TION OF TROVER AND CONVERSION of a load of 
wer in 2 bark or rind of oak. Upon not guilty pleaded, a ſpecial ver- 
dontinvance of dict was found, that this bark was the bark of an oak, being timber 
a term, the leſ- growing in ſuch land, whereof the plaintiff was ſeiſed in fee, and 
for may main - had let the land whereupon the tree grew to 1 S. for years; and 
tain frover Pg that the defendant during the ſaid term, which yet continues, en- 
againſt him for tered and cut down the aid tree, being a timber-tree, and carried 


— away the ſaid load of bark thereof, and converted the ſame to his 


at his election, own uſe. And if, &c. 


_—— The ſole queſtion herein was, If a ſtranger cut down a timber- 


the leſſee? tree in the time of leſſee for years, and carry that or the bark thereof 
Jones, 255. Way, Whether the leſſor during the ſaid term may have an action 
2-Roll. Ab. 119. Of trover for it, or be put to take his remedy againſt the leſſee by an 
Berdl. 141. action of waſte; and the leſſee to have his remedy by action of 
11. Co. $1. b. freſpaſs or trover againſt him who cut it down? or, Whether the 


3 4 leſſor, at his election, may puniſh the one or the other? | 
Allen, 82. This caſe being long depending, and divers arguments therein 


Com. Dig. ; - : : . 
a — — before I came to the bench, and the ſudges differing in their opi 


3. Prere Wall. nions, it was argued after I came to the bench. 


267. Joxes and WniTLock faid, that they always were of opinion, 
2. IermRep. 55. that the action well lies for the leſſor, and that he hath election to 
ſue the leſſee for the waſte, or him who cut down the tree; for 
the tree being timber, the general pos is always in the leſſot 
notwithſtanding his leafe ; and tee Ie or years hath but a ſpe- 
_ cial property therein, to.have theThadow and fruits thereof as long 
as it is growing, and not otherwiſe : and when it is ſevered from 
the land, the property which the leſſee had therein is loſt; and 
then the property thereof is only to the leſſor (a), ſo as he may 
have an action for the carrying it away, ot an action of trover and 
conver/ion ; and that ſuch property which he hath by the common 
law always remains in him, notwithſtanding the ſtatute of G loucefter, 
which gives him the action of wafte to puniſh ſuch cutting down. 
And they ſaid, that LEE, Chief Fuftice, was of their opinion; but 
that DoDERIDGE was always of the contrary. And they faid, 2 
rule was once given that judgment ſhould be for the plaintiff; and 
they marvelled it was not entered. . 


(a) See the caſe of Bewick v. Whitfield, 3. Peere Will: 267. Co, Lit, 220, note (i) 
Moor, 32 7» 11. Co. 84. 1. Roll. Ab. 183. „ e039; a And 


down the 
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And now RICHARDSON, Chief Juſtice, ſaid, he was of their opi- frier 
nion, that the property of the timber-tree, when it is cut down, is EP 
no longer in the leffee : for his intereſt is in it only during the 8 
time it is growing upon the land, and that afterwards it remains 
only in the leſſor, ſo as he alone ſhall have an action of trover for 
the carrying 1t away. 

But 1 was always of the contrary opinion, that the leſſee ſolely 
during the tera ought to have an action for the carrying away of 
it, and not the leſſor; for the poſſeſſion and property is veſted in 
him during the term, and is not loſt by his cutting down, nor by 
the cutting down of a ſtranger; and that he is chargeable in an 
action of waſte to anſwer treble damages to the leſſor ; and fo the 
leſſor having ſufficient remedy, it is reaſon the, leſſee ſhould have 
the action againſt him who cuts it down and carries it away, to 


have recompence ; and the recovery by the leſſor in an action of 


troder is no bar for the leſſee to plead in an action of waſte : nor is 

it reaſon a recovery of ſingle damages againſt him who cut down the 

ſaid timber thould be a bar in waſte, where he is to recover treble 

damages; therefore the leſſor during the term ought to have his 

remedy wy againſt the leſſee, and he over againſt him who cut Co. Lit. 54. 4. 
aid tree. But notwithſtanding, upon their three opi- 

nions, it was 9 for the plaintiff. Sce 4. Co. 62. 5. C. 76. 

11. Co. 48. & 81. Dyer, 90. 4. Edw. 3. pl. 5. 10. Hen 7. pl. 2. 

Ce. Lit. 220. a. 


Walſh againſt Biſhop. Cas) 4. 
| Jide ante, 239. 
HIS Caſe was now argued again by L1TTLETON, Recorder of In treſpaſs 


3 * againſt two, if 
London, for the plaintiff in the writ of error, and by HEX DEN, 8 


Serjeant, for the defendant. The errors inſiſted upon were, ee 
Fixsr, That the jury ought not to. have given ſeveral, but joint M45-5 be given 
on wh | the plaintiff may 

ges. enter a nolle - 


5 SEconDLY, That the entry of a nolle proſequi before judgment ui as to one, 
is quaſi a confeſſion of his action to be falſe againſt one, or a releaſe a0 fin judg- 


- - a . . 2 | ment againſt 
to him, which being before judgment is, as it were, a releaſe to both, * au 


But THE Covrr, abſente JoNnEs, conceived, that there was not Ante, 239. 
error in either of them: for, is r, when the plaintiff hath re- 1. co. 7.4 
linquiſhed his ſuit againſt the one, although in truth there ought Cro. Car. 53. 
to have been inquiſition but once of the damages, and not ſeverally, 581. 
yet it is not material when no advantage is taken thereof. And as 
to the $ECOND, it is not a confeſſion that this writ is falſe, nor an Cath. bs 
abſolute releaſe to the one, but it is, as it were, an agreement that Salk. 457. 
he will not proceed againſt the one; and his acknowledgment is Wil. 89. 
an abſolute bar as to him, and proceeding may be againſt the nge, 919. 
other: as if one pleads a plea, and there is a demurrer thereupon, "4." Dig 
and the other pleads to the iſſue, and it is tried, it is an uſual courſe g,,, © 
to enter a nolle proſegui againſt him who pleaded the plea whereupon 5. Com. Dig. 
the demurrer was, and to pray judgment againſt the other; ſo 89. 
where they ſever themſelves by ſeveral pleas, he may enter a nolle 
proſequi againſt the one, and have his judgment againſt the other. , Term Rep. 
And divers precedents being ſhewed on both ſides, that ſuch judg- 511. 
ments have been ſo entered, the judgment was affirmed. Vide H. Bl. Rep. 
18. Edev. 4. pl. 26. 5. Hen. 5. pl. 1. The Boat of Entries, 585. 589. CB. 108. 


5. Hen, 5. pl. 24. 11. Hen. 7. fl. 5. Copland 
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R Copland againſt Pyatt. 
| Trinity Term, 6. Car. 1. Roll 687. 


Lands conveyed E JECTMENT. Upon a ſpecial verdi& the caſe was, Tliat 
to the uſe of William Bertram ſeiſed in fee, having three daughters, by in- 
3 3 denture betwixt him and Robert Bagley, in cotifideration of four 
keirs of be- body hundred pounds paid by the ſaid Robert Bagley, and in conſidera- 
by the father of tion of a marriage had betwixt Robert Bagley, fon and heir of the 
the wife, in con- ſaid Robert Bagley, and Margaret eldeſt daughter of the ſaid William 
— —— Bertram, and preferment of the blood of the ſaid Milliam Bertram, 

SC ates covenanted to ſtand ſeiſed to the uſe of the ſaid Robert the ſon and 
paid by the fa. the ſaid Margaret his wife, and the heirs of her body; and for de- 
ther of the buſ= fault of ſuch iſſue, to the uſe of his other daughters, and the heirs 
band, is not a of their bodies, the remainder to the heirs of the ſaid Milliam. The 
Jointure within huſband dieth having no iſſue, and Margaret his wife by fine con- 


rhe reſtraint of , . 
the 12. Hen. 3. veyed it to the defendant, upon whom the iſſue entered; as for a 


c. 20. upon the forfeiture by the ſtatute of 11. Hen. 7. c. 20. 


1 The queſtion was, Whether it were a forfeiture or not? 


iſſue. And ir WAS RESOLVED, that ſhe was not a jointrefſs within that 
8. C. jones, 250. ſtatute, notwithſtanding the four hundred pounds paid by Robert 
Pigeot, 80. Bagley the father; for the land firſt moved from William Bertram 
Plowd. 464. the wife's father, and the preferment of the blood of William Ber- 
* 64. b. tram ſhews the intent, that the huſband's heirs ſhould not be pre- 
Cro. Elz. . ferred, but the wife's; for the meaning of the makers of that law 
Co. Jac. 475. Was only to diſenable women who have any eſtate in dower, or for 
2. Inſt. 681. life, or in tail, jointly with their huſbands, or only to themſelves, 
Palm. 21. 32. of the inheritance or purchaſe of their huſbands, or given to them 
_ ones. x. Dy the anceſtors of their huſbands, or other perſons ſeiſed to the uſe 
. of ſuch huſbands or their anceſtors, when they become ſole, or 
2. Bac. Ab. gz. With any other after-taken huſband, from making ſuch alienations, 
in . whereby the heirs of ſuch huſbands might, and —— the making 
Mr. Butler's of that law, were frequently difinkerited, But in this caſe the ad- 
* _ — vancement is by the anceſtors of the wife, and is not of the purchaſe 
Co. Lit. 365, of the huſband or his anceſtors, nor aſſured by the huſband or his 
3. Com. Dig. anceſtors. And in this caſe The Biſhop of Exeter Caſe was cited, 
21. who, in conſideration of kindred to the woman, and ſervice done 
"_ on Re- by the man, gave certain lands to them in tail: and it was adjudged, 
— tliat the wife, after the death of the huſband, had no eſtate within 
the ſaid ſtatute of 11. Hen. 7. c. 20. and that ſhe might ſell it, be- 
cauſe the land came not from her huſband nor any of his anceſtors, 
nor from any ſeĩſed to the uſe of her huſband or his anceſtors. And 
therefore it was adjudged for the defendant. Vide Mare u. Mal- 
thew (a), Kinaſton v. Thaya, (), and Kirkman v. Thomſon (c). 


(2) Cro. Jac. 173. to 176, (6) Cro. Jac. 624. (e) Cro. Jac. 474+ 


Tas. 6. by Meredith againſt Joans. 
Eafter Term, 6. Car. 1. Roll 53, | 


A hmictionin ERROR of a judgment in Flinſbire. The error was aſſigned in 


the La bendum of f iz. That judgment was given there upon 4 
P of law, viz. That judgme as give pon 
of the grantees and the heirs of their bodies, is an eſtate tail. Ante, 2 30, 231. Jones, 253. 9 Co. 47 
Cro, Jac. 401. Co. Lit. 19. 1. Co. 112. 14 Co. 78. 2. Roll. Ab. 78. 3 Bult. 184. Com- 


Rep. 29 c pecial | 


6 3, AS. 95. ( 


Q - 


\ f 
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againſt 


* verdict for the plaintiff, where it ought to have been for Mezevirk 
th 


e defendant. The caſe was, land was given to huſband and 
wife, habendum to huſband and wife to the uſe of them and the 


heirs of their bodies. The queſtion there was; Whether it were 


an eſtate for life only, or an ettate tail? And it was adjudged to 
be an eſtate tail. | 


LiTTLETON, Recorder of London, now argued for the plaintiff 
in the writ of error, and CALTHROP for the defendant. 


And ALL THe Cour, abſente RICHARDSON, held, that the 
judgment ought to be affirmed ; for they conceived, that this Jimi- 
tation in the habendum, © to the uſe of the grantees and the heirs 
« of their bodies, is as a limitation of the land itſelf, being all 
to one perſon, and is as if it had been ſaid, “ habendum to them 
and to the heirs of their bodies ;”” and not like to the caſe 2. & 
3. Elia. Dyer, 186. for true it is, when the eſtate is limited to one 
or two, to the uſe of others and their heirs, the firſt eſtate is not en- 
larged by this implication, and the uſe cannot paſs a greater eſtate: 
But here when the grant and ha'endum convey the eſtate, and the 
limitation of the * 4 is to the ſame perſon, that ſhews the intent 
of the parties, and is a good limitation of the eſtate ; för it is not 
an uſe divided from the eſtate, as where it is limited to a ſtranger, 
but the uſe and eſtate go together; wherefore it is all one as if the 
limitation had been to them and the heirg of their bodies. And 


Joxes ſaid, that he knew many conveyances had been made in this 


manner, and twice brought in queſtion, and adjudged to be an 


eſtate tall. Whereupon judgment was affirmed. 


Swayn and Others again? Stephens. 
Hilary Term, 6. Car. 1. Roll 1243. 


JoAxs. 


Cirg 7. 


T ROVER AND CONVERSION of a ſhip and nine pieces Ia trover and 


of ; and declares, that 1. March, 21. Fac.. I. he was <o9verlion the 


poſſeſſed of, and the ſame day lolt, them, which came to the de- 
tendant's hand, who, 3. October, 3. Car. x. converted them to his 


plaintiff may 


reply, to 4 ples 
of the ſtatute 


proper uſe. The defendant pleads the 21. Jar. 1. c. 16. of Limi- of Limitdtlofs, 


tation of Actions, and that the 20. Are 19. Fac. 1. caigſa ac- 


tions accrevit ; ſo as not ory three years and more are incurred 
ſince the parhament, but alſo {x years, after the converſion, before 


that the de- 
endant tranſ- 
ported the goods 
beyond the ſea _ 


any action commenced: et hoc, c. The plaintiffs reply, that by conſent, and 
22 poſſe ſſod of the ſaid ſhip as of their proper goods, and chat he after. 
0 


ing poſſeſſed before the 26. March, 19. Fac. 1: v12. 1. March, wars converted | 


19. ac. 1. they agreed at Londen aforeſaid, in parochid et wards 


uſe; arid re- 


Þr24i7ta, that the faid defendant, as their ſervant, thould tranſport mained in parts 
the faid hip and goods to J. in Spain, beinz parts beyond ſeas, beyond the ſeas, 
and thould afterwards reſtore them to the plaintiffs upon requeſt ; du reafon of 


whereupon the defendant taking the ſaid ſhip the ſaid 1. March, 


tiff could not 


19. Fac. 1. tranſported her to the parts beyond ſeas, viz. to T. que him, 


and 20. March, 19. Fac. 1. there ſold the ſaid ſhip and goods to 


perſons unknown, and converted them to his proper uſe : and * . 


that the defendant, after the ſaid converſion, remained in partibus 463. 485. 755. 


whe e que 1. May, 1. Car. 1. by reaſon of which ſtay they 
could not ſue him per legem terr# ; and that 1. May, 1. Car. 1. he 
CRO. CAR, R returned ; 
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Saxx and returned; whereupon the firſt of Oober, 3. Car. 1. at London, they 
Others required him to deliver the ſaid ſhip and goods, which to do he re- 
_ _— fuſed, but the ſaid ſhip and goods, ad twnc et ibidem, converted and 
diſpoſed prout /uper ius continetur : et hoc, Sc. And upon this re- 

plication the detendant demuis. | 


Tracer is an HenDeN, Ser jeant, moved, that this action of trover is not 
aQion within * within the ſtatute, but is omitted; for although at the firſt the 
the ſtatute of words be, actions of debt, detinue, act ions upon trover, account, 
. *« &c. ſhall be brought within the time after limited, yet, in the 
333˙ percloſe, actions of rover are not mentioned. But ALL ru 
. Cour conceived, although actions of trover are not mentioned in 
— percloſe, yet the words being, that “ actions upon the caſe ſhall 
J Bac. Abr. 513. . N . . 0.0 » 
be brought within fix years, and actions for words within two 
« years,” in thoſe general words of “actions upon the caſe” the 
* R 8 P 
action of trover is implied; wherefore it was not allowed. 


Sucre, If te SECONDLY, Admitting the defendant was beyond ſeas for fix 
ame of Limb: years after the converſion, and did not return into England, the 
rations operates queſtion was, Whether the plaintiff had not liberty to bi the 
While a debtor action at any time within fix years after his return? for tlie pro- 
is abroad? viſo is on the part of the plaintiff, if he be over the ſea at the time 
1. Lev. 143. of the cauſe of action, that he thall have time after his return; 
Carth. 136. and, by the fame equity, it ſhall be ſo where the defendant is over 


2. Mod. 31a. the ſeas and cannot be ſued.---But that point THE CovkT did not 


Show. 99 f 


Will. 134. See 5. Com. Dig. 533. | 

THrrnDLyY, If this requeſt and non-d-livery after his return 
— of be not a new converſion and cauſe of action, ſo that although he 
goods ſold was barred before by tlie ſtatute of Limitation, Whether he ſhould 
abroad is a new not be hereby reſtored to that action? And Joxes and Wir- 
e 3 LOCK conceived that he ſhould, and that it may he well intended 
defendant comes the goods came to his hands again after his ſale, and the demand- 
to England, ing them of him, and his denial and converſion, is good cauſe of 


Fide po. 334+ action. But I doubted thereof. 


A variance in FouRTELY, It was urged, that here the replication was a de- 
the replication parture from the declaration; for by the declaration the plaintiffs 
from the decla- ſuppoſe a caſual loſs and a trover by the defendant 1. March, 


wh 3 21. Fac. 1. but in the replication they ſuppoſe an agreement to 
is no departere, tranſport the faid ſhip and goods, and afterwards to reſtore them 


to the plaintiffs, and that the defendant ſold and converted them to 


5. Com. Dig. his own proper uſe the twentieth of March, 19. Fac. 1. and ſoa 


” 102, * . ” , . . . . 8 
24 variation between the declaration and replication 11 the time and 


manner how the defendant had them. Alfo, by his own con- 


. — feſſion, the converſion was made above ſix years before the action 
again in M;. brought (6). | 
cb Term, g. Car. 1. and judgment entere i for the plaintiff, Poſt, 333. 


(a) By 4. Ann. c. 16. f. 19. if any ſame times as are refpeQively mentionee 
perſon, at the time any ſuch cauſe of adion in the 1tatute, afrer the return of ſuch pef- 
fall accrue, (hail be beyond the ſeas, the ten from bezend the ſeas, : 
perſon intiticd ta the ion all have we 


— ww HE” ') _ 
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| Soutley againſt Price. cant 8, 
; Hilary Term, 5. Car. 1. Ro 1276. 


AN APPEAL OF MURDER was brought by writ awarded An appeal of 
to the ſheriff of Salop being the next county adjoining to that — — 
of Montgomery in Males, for the murder of her huſband at Mont- 4 
gomery, in the coutity of Montgomery ; and, on not guilty pleaded, in the county 
it was tried by a jury of the county of Salop at the bar, the murder where the fact 


being foul, and the defendant found guilty. was committed, 


It was moved in arreſt of judgment, that this writ of appeal — — 


ought to have been brought in the county of Montgomery, where Exlub county. 
the fact was committed, and not in any other county adjoining. staunt. 63. 


It was ſeveral times argued at the bar by Henpen and BERK- H. Fork 14. 
LEY, Serjeants, and L1iTTLETON, for the ry and by CHARLES 1 
Joxks, Serjeant, LLOYD, and others, for the defendant. 2. Hale, 163. 

ALL Txt CovkrT reſolved, that the writ ſhould abate; for it is 2 YEN 
againſt a fundamental rule of law, that a trial for murder, by ap- 2.Hawk, ch. 23. 
peal or otherwiſe, ſhould be out of the county where it is com- f. 35. 
mitted ; as 18. Edw. 3. pl. 32. 11. Hen. 4. 98. & Stamford, g. 8 557. 
And for this cauſe it was doubted at the common law, where a ,, 1 
ſtroke was given in one county, and death enſued in another 1. Com. Dig. 
county, How it ſhould be tried? And to avoid this doubt the 119. 121. 366. 
2. Edu. G. c. 24. was made. But it always was clear, that a fact 5 Com, Dig, 
in one county ought not to be tried in another: and although it — Y 

". | MATE , N. * Dougl. 791. 
hath been objected, there would be otherwiſe failure of juſtice; 2, Term Rep. 
becauſe in Males breve domini regis non currit; and this appeal is 125. 

guaſi for the king, and where the king is party he may always ſue 

in any county adjoining, as in quare impedi for an advowſon in 

IV ales, becauſe there they cannot write to the biſhop (a); yet it (a) Jones,255. 
was anſwered, that ales was a realm by itſelf, and diſtin& from 5. Com, Dig. 
the government of England (5), but afterwatds united, and by the 663. 

ſtatute of Rutland appointed by what laws it ſhall be governed, 


ffs and by the 27. Hen. 8. c. 26. and 34. Hen. 8. c. 6. divided into 
x counties, and expreſsly therein is tet down how appeals ſhall be 
t to ſued there out of chancery, and ought not to be tried here b 
em writs of appeal. But if he were here in cuſtedid mareſchalli, Whe- 
n to ther he ſhould be ſued here by bill of appeal? they would not now 
fon reſolve, | 


It was alſo objeCted, that writs of appeal have been brought here To an appeal 
for murder committed in Sandwich, which is within the Cinque for murder 
Ports, ui br eve domini regis non currit, the writ ſuppoſing the mur- — = 
der to be committed at Sandwich in the county of Kent; and the — hy 
defend leadi ; 

endant pleading that Sandwich was one of the Cinque Ports, upon pleaded in 
demurrer the writ hath been adjudged good (c); and that ſo it abatement that 
ſhould be here. | . Sandwich is one 

. of the Cinque 

Tur Covkr anſwered, There was a manifeſt difference betwixt Ports. 

the caſes ; for there the appeal was brought within the county of P 283. 


; 8. C. Yelv. 12. 
2, loſt, 557. 4. Inft, 223,  Cro, Eliz, 910. 1. Sid. 66. 1. Com. Dig. 3. 367. 1. Hale, 257+ 


(5) See ru Ye an-By : ; . 
3 FAn-Bocx, 11. Hon. 6 1 5 _= v. Verral, Cro. Eliz, 910. 


R 2 Kent, 
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Sourtzr Kent, and it was truly ſuppoſed done at Sandwich ; for the Cuzue 

8 Ports, though they are a liberty made by act of parliament, yet 
they always remain parcel of the county, and ſo the appeal well 
brought; but here, by the plaintiff's own ſhewing, the act was 
done in another county out of the county of Calop, wherefore the 
appeal lies not. 


Sed vide Rexv. THE Cour alſo much relied on this, that no precedent can be 
2 ſhewn where appeals have been allowed in counties adjoining for 
JB. 3 murder committed in Hales. It is true, that in this court a writ 
— of appeal was brought againſt one Thomas (u), in the county of 
Salop, for murder in the county of Montgomery; ſed nihil inde venit, 
But divers precedents were ſhewn to the cantrary, viz. one in Pi- 
nity Term, 5. Edw. 3. Rel! q. where an appeal was brought here 
for a fact in Males, the judgment was, that for that cauſe cat inde 
fine die; and Trinity Term, 18. Hen. 6. Roll ultimo, an appeal of 
75 rape was brought here for a ſact in ales, and adjudged, that he 
ſhall not be put to anſwer, becauſe it was committed in Wales, 
And two other precedents were produced, the one in Zaſter Term, 


10. Ezw.2. Roll 110. ; the other in Eaſler Term, 5. Edw. 4. Rell 34. 


ALL THE Cova hereupon reſolved, that this wzit:of appeal 
lies not; and therefore adjudged for the defendant. 


11 Nor, The ſtatute of 26. Hen. 8. c. 6. allows that indien! 
does not he to May be in counties next adjoining, but there is not w mention 
move an therein of appeals; and for this reaſon certizraries have been 


appeal of rar” granted, to remove indiftments out of the grand ſeſſions, but ne- 
rom the g ' 


rand R : 
*Genin Wales, VET writs of appeal. . : 
Pott 532. — t. Rol. Ab. 394. Cro. Jac, 434. Poph. 144. 1. Salk. 146, 8. Mod. 135. Stra 59 
704. Cowp. 751. 2. Hawk. P. C. 407. Dougl. 749. | 


| (#) 24. & 25. Eliz, * 
i 7 
. . Lancelot againſt Allen. 


Trinity Term, 3. Car. 1. Rll 1037. 


The citizens of T RE SPASS for entering into an houſe in Saint Olave's, Hart- 
Rendes mays by cet. Upon not guilty pleaded, a ſpecial verdict was found, 
1 that one Cromer, being ſeifed in fee of an houſe in Saint Swithin's, 
firmed by the ad of divers houſes in Saint Olave's, iu London (where the cuſtom 
charter of being alſo found, that every citizen or freeman may dev iſe his lands 
Edward the in mortmain), deviſed the tenement in Saint Swithin's to the parion 
wr $row... Of Saint Martin Orgar's and his ſucceſſors, to find annually one to 
479%. withour fing maſs in the church of Saint Orgar's every day, and that there 
Rceace from ſhould be paid to him ten marks by the year: and he deviſed lis 
the crown. houſes in Saint O/ave's, whereof the land in queſtion is parcel, to 
Poſt. 455. 317. his wife fer life, to find an anniverſary, and to expend thereupon 
476. divers ſums amounting to 31. 6s. 8d. and after her death to the ſaid 
Hern, 189. parſon and his ſucceſſors finding the ſaid anniverſary ; and further 
33 pointed to the churchwardens 6s. 8d. for their paivs to ſee if 
rage 56. 6 © HET et quod ſuperfuerit over and above the ſaid charges, he 
2. Inft. 21, wills, ſhall remain in the hands of the churchwarden of Saint Ma, 
| tin Orgar's, ad manutenendum capellanum prædictum, et ad emer 
« Jandum et reparandum diftam eccleſiam de SANT MARTIN OB. 


«© GAR et ornamenta cjuſdem ecclefia, ſecundum eorum diſcr — 
| «6 PRO!“ 
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« prov1s0 ſemper, quod fs contigerit predift. terras et tenementa in Lanetror 
« SAINT SWITHIN'S in aliquo caſu fore minors valoris quam decem againſt 

* marcts, per quod capellanus prediftus ut proediftum eſi inveniri non WO 

« poterit, tunc Vo quod totum quod de prædictd annualt ſumma de decem 

« marcis haberi et levari non poterit, haberctur et levaretur de proficu's 

« tenementorum prædictorum in SAINT OLAVE'S” by the ſaid parſon 

and his ſucceſſors, & ad opus et ſuſtentationem di#1 capellani in per- 

* petuum. And they find, that the tenements in Saint Swithin's, 

at the time of tlie will making, and before, were but of the yearly 

value of 61. cs. ; and the tenements in Saint Olave's, at the time of 

the will, and always after until the time of the ſtatute of 1. EA. 6. 

c. 14. (a), were of the value of 241. 10s. per annum, and that the (a) 4. Co. 104. 
prieſt and the ſaid other uſes were 1 and maintained until Cro. EAz. 449. 
the making of the ſaid ſtatute of 1. Edw. 6. c. 14. and that the 799 
plaintiff claims as lefſee of the pariſon, and the defendant claims 

under the patentee of the king. 


The queſtion was, Whether the parſon of St. Martin's Orgar A deviſe of 


hath title to thoſe tenements of Saint Olave's? lands to find a 
prieſt, with a 


And after argument at the bar it was held by ALL THE Cour, falary of tive 
that if this yx OV iso had not been added the lands had been clearly 2 
ou to the king by the ſtatute of 1. Edt. 6. c. 14. as lands given — be 
or the maintenance of a prieſt; for the clauſe, for thoſe lands of employed to- 
Saint Olave's, was limited : ** quod ſuperſucrit, after the anniver- Ward the repair 
ſary maintained, ſhall be © ad manutenendum capellanum prædictum, « the edurch 
cet reparandum ercleſiam ct ornamenta ejuſdem ecc gi. The ſuper- —— * 
ſtitious uſe being certain, and the good uſe, v1z. “ ad reparandum 23. Hen, . c. to 
*« ecclefiam et ornamen ta cjuſdem eccleſiæ, uncertain, the ſuperſtitious and 1. Edu. 6. 


uſe certain ſhall cauſe that all ſhall be given to the king. 5. 14. andgiven 
to the king ; 


But RicHARDSON, Chief Fuftice, Ioxks, and WHITLOCK, con- r the ſuper- 
ceived, that by the PROY150 it appears it was his intent the prieſt % 4 is 
ſhould have but ten marks, and what was wanting in the value 2 
thereof ſhould be ſupplied out of the tenements of Saint Olave's, — | 
fo that nothing is given to the prieſt but the ten marks; therefore Poſt. 456, 
the houſes in Saint Olave's were not given to the king. Moor, 131.264. 

But I doubted thereof, conceiving all to be given to the king, =_ PG 
for the pROv150 doth not alter it; tor in the firſt clauſe all the Goa 
profits of thoſe houſes, after the anniverſary paid, are given for Dyer, 137. 
the maintenance of a prieſt indefinitely, and to the reparation of '-RollRep.gr7. 
the church, &c., and the prov180 doth not abridge it, for that f. rn. 226. 
appoints, what is wanting in Saint Sw:thin's ſhall be made up out Ry 
of Saint Olave's, and ſo to pay the ten marks firſt appointed, ſo as 22 
he ſhall have the ſaid ten marks de certo out of both the ſaid tene- 
ments in Saint Swithin's and Saint Olave's. But that doth not take 
2 the clauſe, that the reſidue of the profits of the tenements in 
5 eve $ ſhall be to the parſon, © ad ſuſtentationem difti capel- 
ery R And of this opinion was HDE, Chief Juſtice, when he 
* ut it being moved again in St Tomas RicyarDSoON's 

me, he agreeing with Jones and WH1TLOCK in their opinions, 


it . 0 8 . 
a 2 * tor the plaintiff, that theſe houſes were not given 


R 3 Kaſter 


— 

—— r ———— — — — — —— we 
— 

— — 


— . _ 
. - — N . — A 3 — 0 5 * * 4 4 
— — — 1 Lo 4 — _— __ 4. 22.35 2b S —»„— A — — —— — . — — ———— ——ę—ö-ͤ rae >. Or I non ey —— U— — — — 
- — — — — — > — — — — —— 
8 = 


_ - l - ” — — —— — — 212 » —— = 
9 — us. tetra —̃ — — — — - — — — — p = 
DN + 09% ere - a 


m4 : | Ys 1 * 
—— — — — — ——y—̃— — — — - = 


—_ - —— 
—E — ·˙˙¹ r 


— — " - b —— c 2 — 


— — -. — — 


Faſter Term, 
8. Car. 1. In the King's Bench. 


Sir Thomas Richardſon, Kut. Chief Juſtice. 


Sir William Jones, Kut. . 
Sir James Whitlock, Kut. Juſtices. 
Sir George Croke, Ku. 


William Noy, Ef. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General, 


—C— CCC 
The King a7ainſt Sir James Wingfield and Others. Car r, 


NFORMATION by the king's attorney againſt Sir 2 In a criminal 
Wing field, Sir Francis Bodenham, Fames Bedell, Thomas Brady, information 
ah Hampden, and John Neale, For that they had made an aſ- 22 
fault upon the /h:riff} of Middleſex, in ſerving an execution upon _ — 
the ſaid Sir James [Vinzfield, by which means he eſcaped and reſ- prejudice the 
cued himfſelt. Thev all pleaded not guilty ; and now upon the others. 


trial all except Bedell made default, and he appeared. Ante. 209% 


Nov, Attorney General, urged —_— that it was no reaſon but 
that the default of the others ſhould bind him, for it is one intire 


ſuit, and they all have joined in a plea, and therefore may not now 
be ſevered. ' 


But ALL THE Cour held, becauſe the ſuit was for a criminal 
offence, although they all pleaded net gui/ty, yet it is to every one 
of them quai ſeveral, and the default of one ſhall not be the de- 
fault of the others, nor the confeſſion of any of them ſhall pre- 
judice the others; whereupon the inqueſt was taken by default 
only againſt the four which appeared not; and they all were found 
guilty except Bedell, whom the jury acquitted. 


The king's attorney now praying judgment, THE Cour ſeve- 
rally delivered their opinions, and gave judgment, that Sir James ps — 
IVingfield, being the principal offender, thould pay five hundred 9. aMwvlting a2. 
pounds; and Brady five hundred marks, becauſe it appeared upon theritf in ferv. 
the evidence he drew his ſword and wonnded the ſheriff grievouſly, ing a writ of 
and by that means Sir James Wingfield eſcaped into the fad Nealo's W 
houſe; and againſt the ſaid Male, becauſe he kept out the ſheriff, | 
ſhutting the . againſt him, and not ſuffering him to ſearch for 
the priſoner, whey he eſcaped, one hundred and eighty pounds ; 
and againſt Sir Francis Bodenham, becauſe he was the means of con- 
veying away the ſaid priſoner to Lincoln's Iun, five hundred marks 
and againſt the ſaid John Hambden, becauſe he was aiding with the 
ſaid Sir Francis Bodenham, two hundred pounds. 


And IT was RESOLVED, that ſuch fines aſſeſſed in court by The Court ean- | 
Judgment upon an information cannot be afterwards qualified or not mitigate a 
mitigated (a). fine after the 
(6) 1. Init. 260. Raya. 376.—8ed vide 2. Hawk. P. C. ch. 48, f. 10. cours, Garing the Tomia 
© © . 70. vi . +. Sa , . 4 *s . in 
which it was impoſ:d, $e3aifa Vent. 336. Zak. $5» 7 . . 
R 4 7] he 
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East 2. 


The King again, The Mayor and Commonalty of 
1 ndon. 


Ey the common INFORMATION was brought againſt the mayor and com- 
— ee monalty of London, Whereas they were incorporated by that 
— or dan. name, and it was a walled city, and recites the ſtatute of 1. Edcw. 4. 
gerous wound C. I. that the mayor for the time, and all who have been mayors, 
given, ina ſhould be juſtices of the peace within the city, and that the ſheriffs 
walled town, are made amongſt themſelves, and coroners appointed by them- 
and the offender ſelvcs, and that by law they aught to ſuppreſs riots and all unlawful 
eſcape, the aſſemblies, notwithſtanding in June, 4. Car. 1. in the day-time, 


town ſhall be that one JohN LAMB, aids diftus Doctor LAMB, was lain in a 


amerced. tumult, and none of the offenders taken, nor any perſon known 
Sum, 90. or indicted for that felony. Upon this information the mayor 
2. Hale, 73. 75- and commonalty appeared, and confeſſed the offence, et poſucrunt 
155. e in gratiam curiæ, c. for which they were amerced to fifteen hun- 


3- _ = dred marks ; for it was conceived to be an offence at the common 
4 — * law to ſuffer ſuch a crime to be committed in a walled town tempore 
Dyer, 210. diurnc, and none of the offenders to be known or indicted. Ha 
Dalton, 204. 3. Edw. 3. cor. 299. 22. Eqw: 3. cor. 238. 8. Edw. 2. cor. 425. 
I tamf. 33. 7. Co, 7. 3. Hen. 7. 15. Dyer, 210. And Nov, A. 
5. &+ tormy General, ſhewed a record in Michaelmas Term, 18. Edu. 3. 


179. 


1. Hawk. P. C. R 132. of an indictment of a town in Deven/hire for ſuffering an 
298. aſſembly, as it were, to hold aſſiſes in mockery of juſtice; and the 
2. Hawk. P. C. 21 Hen. 6. a preſentment before Fox rEscR againſt the town of 
215, 116. Norwich, that there was a great riot in Norw:ch, and one Gladman 
took upon him to be king, and went with a crown of paper in a 
riotous manner to the priory of Norwich, c. and although it ap- 
pears not _ the roll quid inde venit, vet fer rot. patent. 27. Hen. 6. 
memb. 13. their liberties for that cauſe were ſeized, and regranted, 


Carr 3- Tyndal's Caſe. 


A writ of cer- CERTIORARI was awarded to the mayar af ibe and tho 
ert lies from £ T jurats there, being ane of the Cinque Ports, to remove an in- 
3 dictment of felony, viz. buggery, againſt one Tynda/ ſuppoſed ta 
mayor and ju» be committed there. The writ was not returned upon pretence 
rats of any of of a liberty or privilege belonging to the Cinque Ports, that the 
the Cinque Fort, king's writ out of any of his courts ſhall not be awarded to them, 
— — e but ought to be directed, To the Lord Warden of the Cinque 
felony % Ports, who ought to make the warrant to them to execute it; 
See S. C. pot, and becauſe the yyrit was brought to them, and no warrant from 
264. 21. the warden, they would not return it: whereupon an alias certio- 
S.C. 1 Ro. Lari being awarded and delivered ta? The mayor and jurats“ in court, 
Abr. 39. upon oath made that they faid they would not return it, and for 


. laſt. 223. that they impriſoned the meſſenger who brought it in their com- 


— Eiz. 919 mon gaol, and that one Knight, a Jurat, ſpake contemptuouſly of the 
Palm, $4+ & Com. Dig. 356: ®- Hau k. P. C. 40. 434+ 


writ 
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Dre 


SED. 
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writ being under green wax (the ſeal of the Court), ſaying, © This Trxvar's 


« ia no time for green plums.” Upon theſe contempts proved by 


ſeveral oaths, AN ATTACHMENT was prayed againſt them and L. Raym- 346. 


awarded. 
Nov, the King's Attorney, being in court, now ſaid, that for this 


contempt he would exhibit an information: for ſuch contempts 


againſt the king's meſſenger who brought the king's writ are con- 


tempts againſt the king's perſon, and ſuch contempts ought to be 
ſeverely puniſhed ; for it is termed dimicare contra regem et non diſ- 


ceptare : and he ſhewed a record in court, 33. dw. 1. Roll 101. 
— the Biſhop of Durham pretended he had ſuch privileges that 
the king's writ ought not to run there, and becauſe one brought the 
king's writ thither, impriſoned him: and for this cauſe an informa- 
tion being exhibited againſt him, and, the offence 2 it was 
adjudged he ſhould pay a fine to the king, et quod capiatur, and 
ſhould loſe his liberties for his time: and the entry in the roll is, 
that he ſhall loſe his liberties, becauſe zu/fum gi quod in eo quod 


peccaty in eo puniatur : and he ſhewed another precedent in Trinity K. 406. 


Term 21. Edw. 3. Roll 46. or 460. where in the common pleas a 
prohibition was awarded to the Bi/hop of Norwich, and he excom- 
municated the party who brought the writ, and thereupon the 
party brought his action on the caſe, and declares all this matter 
and he being found guilty, it was adjudged, that his temporalities 
ſhould be ſeized until he abſolved the party, and ſatisfied the king 
for that contempt, and that the party ſhould recover againſt him 
for damages ten thouſand pounds ; and upon that judgment the 
biſhop brought a writ of error in the king's bench ; and this judg- 
ment was athrmed, And thereupon the Attorney-general moved 
for the king, that in this caſe a new writ might be awarded, and 


they to make a return thereupon as they ſhall be adviſed. And it Ante, 247- 
was ſaid, although in civil pleas they have ſuch juriſdiction (for Cro. Jac. 


their court is ancient time whereof, &c. and confirmed by a& of 
parliament), yet it cannot extend to what they do as juſtices of 
peace, which begun within time of memory: and that Macxa 
CHARTA, C. 9. and Arr. 6. Chart. c. 7. are only, that they ſhall 
have © conſuetudines ſuas, &c.” and that cannot be extended to mat- 
ters of the crown, with which they meddle as commiſſioners of the 
peace or oyer and terminer, which are all ſubjeC to the juriſdiction 
of this court. | | 


In Michaelmas Term, 8. Car. 1. a certiorari was prayed to be A cee ts 


awarded to * The mayor and juſtices of Dover,“ being within the 
Cinque Ports, to remove an indictment of felony againſt one Ring- 
den, of Dover, who was indicted there of buggery.—HENDERN, 


Serjeant, moved, that this ſhould be awarded, and directed & To mall be directed 
* the Lord Warden of the Cinque-Ports,” ag other proceſs is uſually immediately to 
directed. But, upon debate, ALL THE COURT agreed, that it ſhould — 


1. Roll. Ab. 395. 
2. Hawk. P. C. 


be immediately directed to the juſtices before whom the indictment 
was; for — held plea of it as juſtices of the peace by virtue of 
their commiſſions, and not by their ancient charters or preſcrip- 
ton; which was awarded according. | 
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o Jac. 314. 


254 
Catz 4 


Trover lies 


aganit huſband 
and wife fur a 
converſion by , 
the wile only ; 
but if it be al- 
ledged ad ſun 
ipſorwm,it is bad. 
Foſl. 404, 495 


R. 226. 


Jones, 264. 
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Rhemes againſt Humphreys and his Wife. 
Hilary Term, 7. Car. 1. Roll 1202. 


TTROVER AND CONVERSION of goods by huſband and 
wife, ad uſum ip/orum. They pleaded not guilty ; and both 
were found guilty, and damages aſſeſſed. 


It was now moved in arreſt of judgment, that the action lies not 
againſt the huſband and wife jointly for converſion to their uſes 
during the coverture: for when they join, it is the act of the huſ- 
band only, and the wife cannot convert to her own uſe; but an 
action of: rover well lies for converſion by the wife before the co- 
verture, or by the wife only during the coverture; for ſhe may 


7. Roll. Ab. 6. do a tort ſolely, and the huſband ſhall be ſued with her, but not 


348. 
Yelv. 165. 


1. Brownl. 3. 


1. Vez. 24. 


Cro. Jac. 5. 661. 


Stiles, 115. 


Cro. Car. 495. Mar. y4- 134, Carth. 251. Andrews, 242. 


Cas 5. 


A declaration in 
treſpate on the 
coſe, r. citing the 
u rit to de in a 


where ſhe joins with the huſband. 


Tre CovkrT therefore would adviſe thereof; and afterward, in 
Trinity Term, 8. Car. 1. it was adjudged for thedefendants. 38. Edu. 3. 
pl. 1. 13. Rich. 2. Breve, 644. | 
1. Com, Dig. 220. 5. Com, Nig. 194. 


Boulton againſt Banks. 
a Hilary Term, 7. Car. 1. Roll 276. 


ACTION UPON THE CASE. Whereas the defendant kept 
a maſtiff, ciens that he was aſſuetus ad mordendum porcos, and 
that the plaintiff was pollefſed of a ſow great with pigs, that the 


plea of weſpaſs ſaid maſtiff bit the ſaid ſow ſo as ſhe died of the biting. 


gencrally, is 
gocd, 

Fort. 225. 

H b. 180. 
Allen, 84 

3- Ley. 338. 
An action on 


the cafe wl lie 
fo: knowingly 


After verdict, upon not guilty pleaded, it was moved in arreſt of 
judgment, F IRST, That the recital of the bill is in a plea of tre/pa/s, 
and the declaration is in a plea of ereſpaſs on the caſe. —Sed nm 
allocatur. 


Tnz Stcoxp Exczrriox, That to declare of a dog ad mor- 
dendum porcos afſuetus is not good, for it is proper for a dog to hunt 
hogs out of the ground; and his biting of the hogs is neceſſary, 


keeping a dug and not like to the keeping of a dog which uſually bites ſheep or 
uf-d to bue and gther cattle. 


$41! (wine. 
Ser poſt. 457. 


D. & S. ch. 42. 


8. R-p 2. 


Noy's Max. 92. 


man, 534 


Ct 6. 


A continvar ce 
in an inferior 
court wntil the 

next em t day is 
twſkc.cntly cer - 
ta n. 


7. 571. 


1 ROH Ab 48. 
Shower „9 5.319. 
DF? r, 262. 

1- Mod, $1. 


But THE CovrT, ante RICHARDSON, conceived the action 
well lies ; for it is not lawful to keep dogs to bite and kill ſwine. 
Wherefore it was adjudged for the plaintiff. 

4- Co. 18. 3. Bl. Com. 153, 12. Mod. 332. 335. Ld. Ray, 608. 1583. 1. Free- 
Strange, 1204. 3. Bl. Com. 153. 


Jeſſon againſt Laxon. ; 
Trinity Term, 7. Car. 1. Roll 258, 

F RROR of a jud2ment in Coventry. The error aſſigned was, 

* Becauſe the judgment, being by ih dicit in debt, was diſcon- 
tinued: for the continuance was taken until the next court, which 
is uncertain; for it ought to be to a day certain, as g. Elix. Dyer, 262. 

But it was anſwered, that in C:ventry there is no day certain for 
the * of their courts; for ſometimes it is held within a fort- 
night, ſometimes within three weeks. | 

Joes, Fuftice, ſaid, all their proceedings in Wales are adjourned 
until the next great ſeſſions, and none knows when the great ſeſ- 
2. Ld, Raym. 854. 3. Com. Dig. 178, Cowper, 21. 
ſiong. 


1 
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fions ſhall be held. And this error was aſſigned and over-ruled in Je$:ox 
the caſe of Bythell v. Parry; and fo RicHarDson, Jones, and 854i 


Wurrrock, conceived it ſhould be here; but 1 doubted thereof. WN 
The judgment was affi rmed. 1. Roll. Ab. 484, 
Mounſon again Cleyton. | Cain 7. 


QCIRE FACIAS to have execution upon a judgment in debt. The — 
defendant pleads, that, at another time before, the plaintiff had ; — = 
ſued a capias ad ſatisfaciendum, and that the defendant was arreſted, 2 defendans _ 
and in execution thereupon, and demands judgment, &c. The bas eſcaped, not- 
plaintiff replies, true it is, ſuch awritof capias ad ſatisfaciendum iſſued, withſtanding 
and that the defendant was arreſted thereupon, and made reſcous, the plaintiff 


and eſcaped ; therefore he ſued this ſcire facias to have execution, — =g 
being after the year and day. ca. ſa, 


Upon this the defendant demurred, pretending, becauſe the plain- Aute, 75. 260. 
tiff had confeſſed the defendant was once in execution, he could 1.Roll.Abgor. 
not afterward take a new execution. | 


But THz CourT reſolved, that the fcire facias was well main- 
tainable ; for when he had not the benefit of his execution, it was 
as none, and the defendant ſhall never take advantage of his own 
wrong by his eſcape; and peradventure the ſheriff is dead, ſo the 


plaintiff hath not any remedy againſt him. Whereupon it was 


adjudged for the plaintiff, that he ſhould have execution. 
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"Carr 15 
An actien Qur 
TAM may be 
c g TAM pro 


% Ji rege 


„g pro 

& ſeipſo ; but 
an information 
ſhall only ſay 

* QUI TAM pro 
rege quam 

« pro ſeipſo 

6 ſeguitur. 
Poſt. 336. 


Jones, 26m. 


2+ Bulit. 185. 
Moor, 64 
1, Com. Dig. 


An a#ien for 
praQtifing phyũic 
contrary to the 
charter 10. Hen. 
8. confirmed by 
ſtatute 14. Hen, 
$.— de d.ten- 
Cant pleads the 
34 Hen. S. av- 
thoriuting the 
pract: er he had 
uſed. — Ihe 
Painiff replies, 


that by 1. May, 


Co 9. the ch «rtcr 
and the ſt. ture 
of 10. & 14. Hen, 
$. were con- 
firmed, © any 
other ftature 
„or ordinance 
« to the con- 

, trary not- 

«& withtand- 
« ing,” — This 
is no derarture 
from the decla- 
ration. 

Polt. 334. 


1. Lty 81. 3 Com. Dig, 102. 4. Bac. Abr. 123 · 


| Trinity Term, 
38. Car. 1. In the King's Bench. 


Sir Thomas Richardſon, Kut. Chief Juſtice. 
Sir William Jones, Knt. 
Juſtices. 


Sir James Whitlock, Kut. 

Sir George Croke, Kt. 

William Noy, E/. Attorney General. 

Her Richard Sheldon, Kut. Solicitor General. 
— . ——ꝛñůͤůÄ—vK— — 


Butler ag The Preſident of the College of Phyſicians. 


Ze r Term, 7. Car. 1. Roll 519. 
\RROR of a judgment on a demurrer in the common 


pleas. 

Taz Flas ERROR aſſigned was, Becauſe the record 
was, Ad reſpondendum domina regi et Prejidenti Collegii, c. Qui 
«© TAM pre domino rege, quam pro ſeipſo ſequitur quod reddat _—_ 
ginta libras ; unde idem preſidens u TAM, Wc. dicit, Sc.; 
whereas the action ought to have been brought by the preſident 
only qui tam, &c. and not by the king and t, &c.— Sed non 
allocatur : for being an original writ, the writ is moſt often ſo, and 
ſometimes the other my : and they conceived it good both ways. 
But informations are always, that the party gui tam for the king 
quam pro ſeipſo ſequitur. | 
Dyer, 227. Plowd. 77, New Bk. Ent. 160. Old Bk. Ent. 143. 373. Id. Ray. 153. 
228. 1, Bac. Abr. 38. 2. Hawk. P. C. 379. 


Tux SeconD ERRoR was, That the replication was a depar- 
ture from the count; for the count ſets forth, that KirG HENRY 
THE EIGHTH anno decimo regni ſui incorporavit (and by the ſtatute 
of 14. Hen. 8. c. . confirmavit) the College of Phyſicians by the 
name of The preſident,” &c. © that no man ſhould practiſe pbyße 
in London, or within ſeven miles, without licence under the ſeal 
* of the college, upon the penalty of five pounds for every month 
« that he ſo praQtiſed, the one moiety to the king, the other to the 
+ preſident of the college, to the uſe of the ſaid college: and for 
that the defendant, not being allowed, &c. had pract iſed phyſic for 
twelve months in Landon, the ſaid action was brought, ' The 
defendant pleads the ſtatute of 34. Hen. 8. c. 8. I hat every one 
* who hath ſcjence and experience of the nature of herbs, roots, 
„and waters, or of tie operation of the ſame by ſpeculation or 
practice, may miniſter or apply in and to any outward ſore, un- 
come, wound, apoſthumations, outward ſwelling, or diſeaſe, 
„any herb, ointments, baths, pultees, or implaiſters, according 
eto their canning, experience, and knowledge, &c. or drink for 
ce the ſtone and ſtrangury or agues in any part of the realm, with- 
© out ſuit, vexation, &c. any act or ſtatute to the contrary notwith- 
„ ſtanding And that he having ſkill in the nature of herbs, 
roots, and waters, by ſpeculation and practice, applied to perſons 
requiring his ſkill herbs, ointments, baths, drinks, &c. to their 
Yer, 13. 1. Saunt. $3, 189. Cro. Jac, 121. Co, Lit. 304. a. Plowd. 105. b- 


| | fores, - 
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fores, uncomes, wounds, and for the ſtone and ſtrangury, or agues, Borte 
and to all other diſeaſes in the ſaid itatute mentioned, prout ei bene _ ow | 
licuit. Et quoad aliquam aliam praciiſutionem ſeu facultatem medicine 8 3 — 
aliter vel alio modo, quod non eft culpabilis. Et de hoc ponit, &c. And Corrror of 
makes his averment, et boc paratus eft verificare. The plaintiff re- Purstcrans. 
plies, and ſhews the ſtatute of 1. Mary, c. 9. which confirms the ; 
charter of 10. Hen. 8. and the ſtatute of 14. Hen. 8. and appoints 

that it ſhall be in force notwithſtanding any ſtatute or ordinance 

© to the contrary.” And upon this it was demurred, becauſe it is 

a departure; for it entitles him by another act, v:z. the 1. Mary, c. . 

which is not mentioned in the count; and therefore it was armed 

for error. But ALL THE Cour here conceived, that it is no de- 

parture, becauſe it fortifies the count, and is as to revive the ſtatute 

of 14. Hen. 8. if it were repealed in this particular by the 34. Hen. 8. 

c. 8. Aud for that the cafe of /Yood v. Hawk/head (a) was ſhewn (a) Yelv. 13. 
to the Court, in Michaelmas Term, 42. & 43. Eliz. Rell 397. where Lt. Rep. 255. 
the preſident of the College of Al- Souls brings an action upon the | 
caſe for taking toll, and ſhews a charter of 26. Hen. 6. to be diſ- 

charged of toll, the defendant pleaded the act of reſumption of liber- 

ties granted by Henry the fixth, and ſo the liberty gone. The plain- 

tiff pleaded a reviver of them by the ſtatute of 4. Hex. 7.: and IT was 

HELD to be no departure, but as it were a confeſſion and avoiding. 


Tux Tr1zD and principal Ex ROR aſſigned was, If the ſtatute 11 36. 
of 34. Hen. B. c. 8. be not repealed by the ſtatute of 1. Mary, c. g.; f SG * * 
and if not, Whether the defendant hath made a ſufficient juſtifi- — ge 
cation? And guoad that, Whether the ſaid ſtatute be repealed ? THE 1. Mary, c. g. 
CouRT was not reſolved. —But R1icHARDSON, Chief Juſtice, con- © any act or or- 
ceived, it was repealed by 1. Mary, c. 9. by the general words, „ Anance to te 
any act or ſtatute to the contrary (of the act of 14. Hen. g.) not- g nnd 
* withſtanding.” But I conceived, that the act of 34. Hen. 8. c. 8: « ing. 
not mentioning the ſtatute of 14. Hen. 8. was for phy/icians; but the t R | 
part of the act of 34. Hen. 8. c. 8. was concerning chirurgeons, and 272. qrrgs qu 
their applying outward medicines to outward ſores and diſcafes, and Cro. Jac. 121. 
drinks * tor the ſtone, ſtrangullion, and ague; that ſtatute wag Jones, 261. 
never intended to he taken away by the act of 1. Mary, c. ꝙ.— But + Com. Dig. 
to this point JoxEs and WHITLOCK would not deliver their“ 
opinions. | . 

But admitting the Fac Hen. 8. c. 8. be in force, yet THEY ALL S. C. Lit. 169. 
RESOLVED, the defendant's plea was naught, and not warranted b 
the ſtatute ; for he pleads, that © he applied and miniſtered medi- 
« cines, plaiſters, drinks, ulceribus, morbis, et maladiis, calculo, ſtran- 
e gurio, febribus, et aliis in ſtatuto mentionatis; ſo be leaves out the 
principal word in the ſtatute, viz. ** externis:”” and doth not refer 
and ſhew, that he miniſtered potions for the “ ſtone, ſtrangullion, 
« or ague,“ as the ſtatute appoints to theſe three diſeaſes only, and 
to no other. And by his plea his potions may be miniſtered to 
any other ſickneſs ; wheretore they all held his plea was naught 
for this cauſe, and that judgment was well given againſt him.— 
Whereupon judgment was affirmed. 
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Cars 3. Walker egain/t Sir John Lamb. 
Trinity Term, 7. Car, 1. Roll 374. 


Special verdict A ETION ON THE CASE, for diſturbance of the 1 in 
m—_ gn, exerciſing his offices of the officialty of the archdeaconry of 
wrbancein the Leicgſier, granted by the archdeacon of Leiceſter, and of the office 
offices, 1. Of of · Of commiſſary of the biſhop of Lincoln. 

geialof an c Upon vor GUILTY pleaded, a ſpecial verdict was found, that 
— theſe were ancient offices, the one granted by the archdeacon of 
biſhop : and ad- Leiceſter, the other by the biſhop of Lincoln, and were offices of ju- 
judged, that a dicature always granted to one perſon for life until 1609; and in 


grant of them the 30. Eliz. were fo granted to Dr. Chippendale; and after, in 160g, 


1 thoſe offices were granted to Dr. Chippendale and to one Edward 
Polt. 279. Clerk for their lives, no ſurrender being actually made by Dy. Chi 
1 pendale. After ward, 1614, both offices were granted, the one 4 


Ran. Ab. 154. the archdeacon, the other by the biſhop, to oy Jens Lamb and to 


1 the ſaid Edward Clerk; and thoſe grants confirmed by the dean 
4. Mod. 17. and chapter: that in 1622, Dr. Ch ppendale died; and afterwards 
Hard 357. the archdeacon who granted that office, and the biſhop who granted 
11. Co. 4. the office of commiſſary, died; and the biſhop of Lincoln who now 
is, and the now archdeacon by ſeveral patents granted thoſe offices 
to the plaintiff, who was at the time of the grant of the patent a lav- 
perſon, and bachelor of the civil law only: and they find the ſtatute 
of 37. Hen. 8. c. 17. that lay- pet ſons, married or unmarried, being 
* it of the civil law, may be commiſſaries, officials, ſcribes, or . 
regiſters ; and that the plaintiff exerciſed thoſe offices, and the de- 
fendant diſturbed him. FE: i ſuper, &c. 

Upon this the matter, being argued at the bar, was reduced only 
to two queſtions : - 


The 37. Her, 8. FuRksST, Whether the patent to the plaintiff, being a lay perſon 
c. x7. docs not and not a doctor of the law, were good, or reſtrained by the ſta- 
reftrain à lay tute of 37. Hen. 8. c. 17. And as to that point, ALL THE CourT 
and bat- conceived the grant was good; for the ſtatute doth not reſtrain 
chelor of the 8 
civil law only any ſuch grant : and it is but an affirmance of the common law, 
frombokding ihe Where it was doubted if a lay or married perion might have ſuch 
offices of com- offices z and to avoid ſuch doubts this ſtatute was made, which 
miſſary, cÞan- explains, that ſuch grants were good enough; and it is but an at- 
cellor, or ofi- er 5 . Sg | 
ciaf to a b. firmative ſtatute, and there is no reſtriction therein. And although 
op. the ſtatute ſaith, that doctors of the law (thongh lay perſons or 


Polit. 279. 555. married) ſhall have ſuch offices, yet that is not any reſtriction that 


Jones, 264, none others ſhould have them but doctors of the Jaw: and the 
Poph 37. ſtatute mentions as well regiſters and ſcribes as commiſſaries, and 
Cro. El x. 315. that a doctor of the law ſhall have thiemʒ yet in common experience 
Con, big. ſuch perſons as are merely lay and not doctors have had ſuch of- 
- 261. 5 fices. And upon this very point was a caſe in this court of Pratt 
145 Ray. 49. 80. b. Stock (a), where, upon demurrer, this ſtatute was pleaded agaMhſt 
$53: the plaintiff to whom the commiſſaryſhip was granted, being but a 
bachelor of law, and he having granted adminiſtration, the grant 

was adjudged good ; and the Bk. of Entries, 484. and 489. was al- 

lowed good. Wherefore they reſolved the grant was well enough. 


 («) Hilary, 33. Elia. Roll 181. Cro. E'iz, 315, 
, nad 


4 


„ 


JJ d ᷣ . ̃²˙wÜ he. A Go WES. as 


Trinity Term, 8. Car. 1. In B. R. 259 


And 1't WAS ALSO RESOLVED; that where an officer for life ac- ' War «5x 
cepts of another grant of the ſame office to him and to another, it , 49" 


is not any ſurrender of the firſt grant. OW 4 ». 


THE $ECOND POINT was, Whether the office of the officialty of The ſtatutes of 
the archdeaconry and the office of the commiſſary of the biſhop be 1. £4. c. 19. 
grantable by the 1. Zlz. c. 19. and 13. Elia. c. 10. becauſe it was 2 * _ 
pretended they were not parcel of the poſſeſſions of the biſhoprick d hop. ry 
or archdeaconry, fo as they could have any profits by them, and archdeacons 
then the ſtatute doth not reſtrain the grants of them? But ALL from granting 
THE CourT reſolved, they were within the words and intent a _ 
of the ſtatutes; for they are hereditaments (a), and are pertaining e al de id 
unto them: and that a grant of thoſe offices to two, where they tir fuccefiors 
were only grantable to one for life, and being granted in reverſion, or alonger:erm 
is a void grant by the ſtatutes againſt the ſucceſſors; for the ſtatutes an one life, 
reſtrain all grants of any thing to be avoidable againſt the ſucceſſor, — 
beſides grants of neceſſity and leaſes for three lives or one-and- yergon. 
twenty years, where the ancient rent is reſerved : and all other A 
grants, as well of offices as of other things, not warranted by the fta- EO 60. 
tutes, are made void as againſt the ſucceſſors. 10. C. 60. The Ei/hop Gro. Ae 2 
of Saliſbury's Caſe. 5. Co. 14. and aTale of Vaughan v. Crompton, 637. 

14. Jac. 1. at the aſſizes before the juſtices of aſſiſe for the office of Ct. Car. 49. 
the regiſterſhip in Saft; and in Jahns, v. Powell for the regiſter's 55 * 4 

place of Hereford, where it was adjudged, that ſuch offices granted — — 
in reverſion were void. Whereupon rule was given that judgment bridg. 29. 31. 
ſhould be entered for the plaintiff, unleſs other cauſe were ſhewn. Ley, 71. 

And afterward being moved again, judgment was given for the 2- L 137. 
plaintiff. | 4. Mod. 17. 


| Duke, 139. 
Co. Lit.44. 1. Burr. 219. 3. Com. Dig, 250. 3. Bac. Ab. 723. 


(a) By 5. Geo. 3. c. 15. Leaſes for three lie in grant and not in livery, are declared 


lives, or twenty-one vears, by eccleſiaſtical goed, yy 
perſons, of incot poi eal hereditaments which | 
. * 


Tredymmock agaiyſt Perryman. Cain 
? Michaelmas Term, 7. Car. 1. Roll 76, 


RROR of a judgment in Cornwall in debt upon an obligation. 4 cvſtom totry 


The error affigned was, Becauſe the trial of the iſſue joined ng ant 4 


there was by fix jurats only. | fox j arors inite:4 

Rot TE, for the defendant, moved, that it is not error; for it is eie bad. 
returned that he tried it there by fix jecundum conſuetudinem ibid.m d 1.Roll, Ab. 564, 
tempore, Fc. before uſed; and the court being by preſcription, the 3. Keb. 326. 
trial then by the cuſtom may be by ſix : and there is multitude of |: _ ** 
records in twenty ſeveral courts in Cormua/! where trials may be — 3). 
by ſix, oy cuſtoms there uſed ; whereto1e if it ſhould be reverſed, Dougl. 204 
may others ſhould be reverſed. 


But ALL THe Cour held, that ſuch a cuſtom is void. and 
againſt the common law ; and there cannot be an exemption of 
perſons from being jurors, unleſs there be ſufficient jurors befides 
the perſons exempted to make trials. — And Joxes ſaid, although 
in ſome parts of Males there be ſuch trials by /ix enly, it is by reaſon 
of an act of parliament of 34. & 35. Hen. 8. C. 26. 4 74. (a), which 


| (a) Vide 3. Geo. . C. 25. f. 9. 


appoints, 


——— — — — 
Dre 
— — . ©: »—_—_ *> 
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Trinity Term, 8. Car. 1. In B. R. 


Walker egain/t Sir John Lamb. 
Trinity Term, 7. Car, 1. Roll 374. 


Special verde A ECTION ON THE CASE, for diſturbance of the plaintiff in 
on an ation on exercifing his offices of the officialty of the Perf — of 
_ 4 — Leiceſier, granted by the archdeacon of Leiceſter, and of the office 
offices, 1. Of of · Of commiſſary of the bithop of Lincoln. 
ficialof an arch. Upon NOT GUILTY pleaded, a ſpecial verdi& was found, that 
n theſe were ancient — the one . by the archdeacon of 
biſhop: and ad- Leiceſter, the other by the biſhop of Lincoln, and were offices of ju- 
judged, that a dicature always granted to one perſon for life until 1609; and in 
grant of them the 30. Eliz. were ſo granted to Dr. Chippendale; and after, in 160g, 
in reverſion h thoſe offices were granted to Dr. Chippendale and to one Edward 
1 279. Clerk for their lives, no ſurrender being actually made by Dy. Ch; 
8 pendale. Afterward, 1614, both offices were granted, the one bo 


Cars 2. 


2-Rol.Ad.154- the archdeacon, the other by the biſhop, to * Lamb and to 


2 the ſaid Edward Clerk; and thoſe grants con 


4. Mod. 17. 
Hard 357. 
11, Co. 4. 


rmed by the dean 
and chapter: that in 1622, Dr. Ch ppendale died; and afterwards 
the archdeacon who granted that office, and the bilhop who granted 
the office of commiſlary, died; and the biſhop of Lincoln who now 
is, and the now archdeacon by ſeveral patents granted thoſe offices 
to the plaintiff, who was at the time of the grant of the patent a lav- 
perſon, and bachelor of the civil law only : and they find the ſtatute 
of 37. Hen. 8. c. 17. that lay- per ſons, married or unmarried, being 
— — of the civil law, may be commiſlaries, officials, ſcribes, or 
regiſters ; and that the plaintiff exerciſed thoſe offices, and the de- 

fendant diſturbed him. Et i ſuper, &c. | 
Upon this the matter, being argued at the bar, was reduced only 

to two queſtions : | - 

The 37. Her, S. FLRST, Whether the patent to the plaintiff, being a lay perſon 
c. 15. does not and not a doctor of the law, were good, or reſtrained by the ſta- 


_ reftrain à lay tute of 37. Hen. 8. c. 17. And as to that point, ALL THE CourT 


2 conceived the grant was good; for the ſtatute doth not reſtrain 
civil law only any ſuch grant : and it is but an affirmance of the common law, 
from holding ihe Where it was doubted if a lay or married perion might have ſuch 
offices of com- offices and to avoid ſuch doubts this ſtatute was made, which 
Jr” wa 1 explains, that ſuch grants were good enough; and it is but an at- 
cf wo ab. firwative ſtatute, and there is no reſtriction therein. And although 

the ſtatute ſaith, that doctors of the law (thongh lay perſons or 
Poti. 279. 355. married) ſhall have ſuch offices, yet that is not any reſtriction that 
Joes, 264, none others ſhould have them but dottors of the law: and the 
Poph 37. ſtatute mentions as well regiſters and ſcribes as commiſſaries, and 
Cro. Elz. 315. that a doctor of the law ſhall have tien yet in common experience 
PE db fuch perſons as are merely lay and not doftors have had ſuch of- 
— 251. 5 fices. And upon this very point was a caſe in this court of Pratt 
175 Ray. 49. 55. v. Stock (a), where, upon demurrer, this ſtatute was pleaded agaMhit 
853. the plaintiff to whom the commiſſaryſhip was granted, being but a 
bachelor of law, and he having granted adminiſtration, the grant 
was adjudged good ; and the Bk. of Entries, 484. and 489. was al- 
lowed good. Wherefore they reſolved the grant was well enough. 


() Hilary, 33. Elia. Roll 181. Cro. E'iz. 31 5, 
, And 


4 


Trinity Term, 8. Car. 1. In B. R. 259 


And 1't was ALSO RESOLVED, that where an officer for life ad- War ens 
cepts of another grant of the fame office to him and to another, it againſt 


is not any ſurrender of the firſt grant. 2 58 2. 


THE sEcON POINT was, Whether the office of the officialty of The ſtatutes of 
the archdeaconry and the office of the commiſſary of the biſhop be 1. 4%. c. 19, 
grantable by the 1. EHE. c. 19. and 13. Eliz. c. 10. becauſe it was —_ 1 er. 
pretended they were not parcel of the poſſeſſions of the biſhoprick di ho — 
or archdeaconry, fo as they could have any profits by them, and archdeacons 
then the ſtatute doth not reſtrain the grants of them? But ALL from granting 
THE CouRT reſolved, they were within the words and intent = — 
of the ſtatutes ; for they are hereditaments (a), and are pertaining d de nd 

unto them: and that a grant of thoſe offices to two, where they tezir Fucceiiors 
were only grantable to one for life, and being granted in reverſion, or alongerterm 
is a void grant by the ſtatutes againſt the ſucceſſors; for the ſtatutes an one lite, 
reſtrain all grants of any thing to be avoidable againſt the ſucceſſor, —— 
beſides grants of neceſſity and leaſes for three lives or one-and- verhon. 

twenty years, where the ancient rent is reſerved : and all other A 
grants, as well of offices as of other things, not warranted by the ſta- * 60. 

tutes, are made void as againſt the ſucceſſors. 10. C. 60. The E:/hop Gro. Els. 440. 

of Saliſbury's Caſe. 5. Co. 14. and acale of Vaughan v. Crompton, 637. 

14. Jac. 1. at the afſizes before the juſtices of aſſiſe for the office of Cro. Car. 49. 

the regiſterſhip in Sufol#; and in Jabus v. Powell for the regiſter's 55 3 

place of Hereford, where it was adjudged, that ſuch offices granted — mag 
in reverſion were void. Whereupon rule was given that judgment Bridg. 29. 31. 
ſnould be entered for the plaintiff, unleſs other cauſe were ſhewn. Ley, 71. 
| And afterward being moved again, judgment was given for the ** Lev, 137- 
plaintiff, | 4- Mot 37. 


| Duke, 139. 
Co. Lit. 44. 1. Burr. 219. 3. Com. Dig, 250. 3. Bac. Abr. 723. 


(a) By 5. Geo. 3. c. 17. Leaſes for three lie in g ant and not in livery, are declared 
kves, or twenty-one vears, by eccleſiaſtical goed. Ti 
perſons, of incurporeal hereditaments which 

+ 


5 
; Tredymmock againſt Perryman. 1 Cais 3. 
1 5 "MR Michaelmas 7. erm, 7. Car. 1. Roll 76. | 
1 ERROR of a judgment in Cornwall in debt upon an obligation. & cuſtom to ty 
1 = The error affigned was, Becauſe the trial of the iſſue joined ge t in- 
1 there was by fix jurats only. for javere * 
1 RoLLE, for the defendant, moved, that it is not error; for it is lv is dad. 
| returned that he tried it there by fix jecundum conſuetudinem ibid.m d 1.Roll, Ab. 554. 
: tempore, c. before uſed; and the court being by preſcription, the 3. Keb. 326. 
trial then by the cuſtom may be by fix : and there is multitude of 5. = ** 
e records in twenty ſeveral courts in Cormual/ where trials may be 155. 4 oel a), 
by fix, by cuſtoms there uſed ; wheretoie if it ſhould be reverſed, Dougl. 204. 
5 may others ſhould be reverſed. | 
1 But ALL THz CourT held, that ſuch a cuſtom is void. and 
it againſt the common law ; and there cannot be an exemption of 
8 perſons from being jurors, unleſs there be ſufficient jurors beſides 
it the perſons exempted to make trials.—And Jones ſaid, although 
1. in ſome parts of Males there be ſuch trials by /ix only, it is by reaſon 
of an act of parliament of 34. & 35. Hen. 8. C. 26. 4 74. (a), which 
: (a) Vide 3. Ges. 2. G25. f. 9. 
appoints, 
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260 Trinity Term, 8. Car. 1. In B. R. 


Tazprunocce appoints, that ſuch trials may be by ſix only where the cuſtom hath 


| againſt been ſo; which proves that, when = were united to England and 
enen. 0 be governed by the laws here, ſuch trials could not be, unleſs 
they had been ſo provided for by parliament. Whereupon the 
judgment was here rgverſed. | 
C 4. Major againſt Brandwood. 


Hilary Term, 5. Car. 1. Roll 643. 


wings R EPLEVIN of an ox taken, &c. The defendant makes conn- 
his election diſ- ſance as bailiff of John Brandwood, for that he was ſeiſcd in fee 
trainor ſeize for of the manor of D. and that one Smith was ſeiſed in fee of ſuch 2 


—_ 33 tenement holden of the ſaid manor by rent and hariot ſervice, payable 
plevin, tbe after the death of the tenant, and that Smith died poſſeſſed de arima- 


. avowryncednot /;bus et catallis; and becauſe the hariot was not paid, he, by the 


ſhew the parti- command of the ſaid Fohn Brandwood, diftrained, and fo made co- 


— JE NUSANCE. The iflue was upon the tenure; and found for the 
titled a3 3 bert; defendant. | 
but if he ſie, Exception was now taken in arreſt of judgment, becauſe he doth 


3 not ſhew what was the beſt beaſt, which he demanded, nor the 
thing. kind thereof, nor. the price of it: for this cauſe Hype moved, 
den that the avowry was ill, for it is uncertain what thing the defendant 
236 ſhould have, or how he ſhall be ſatisfied if he ſhould have return. 
Co. Copy · l. 25. And he ſaid, all the precedents are in point, that he ought to ſhew 


Plowd. g6. what the hariot is when he demands the price thereof. 8. Co. 103. 
. * oe Talbort's Caſe, Plowd. 94. Bk. of Ent. 584. 
Bendl. 47. 5 - But HuTcHinsoN ſaid, when the lord diſtrains, it is becauſe the 


1. And. 299 · hariot is eloigned, and therefore he cannot ſ&he it; ſo then he 


Lotw. 1362. cannot ſhew what is the beſt beaſt : and for an hariot fervice it is 
- at the lord's election either to diſtrain or to ſeize it, if he can find 
rh An, it, yet ſeize he cannot, unleſs the proper beaſt of the tenant only ; 
Kely. 167. but he may diſtrain any man's beaſts which are upon the land, 
Kit, 134- and retain them until the hariot be ſatisfied. And he ſaid, there 
| - 1 vere divers precedents in the common pleas, where he avows with- 


em. out ſhewing what was the beſt beaſt, or any price thereof; and it 
gs dag would be inconvenient to enforce the avowant to ſhew it, for per- 
318. adventure he doth not know, or ever iaw it. Vide 24. Edw. 3. 
3. Bes. Abr. 62. pl. 72. 44. Edw. 3. pl. 13. 


— LIP _ Afterwards it was adjudged for the ayowant. | 


2. Eſpin. Dig Tus CASE was moved again, Micbaelmas Term, 8. Car. 1. by 
ws GERMYN, that the avowry was not well made, becauſe it doth not 
appear what beaſt he ſhould have for the hariot, nor of what value, 

ie return being irrepleviſable; nor can the plaintiff know what to 

offer to have again his cattle, —But ALL THE Four Jusriczs 

preſent agreed, that the avowry is good enough: for petadventure 

the avowant doth not know what was the beſt beaſt, and the 

plaintiff having done wrong by his eloignment, he at his peril 

ought to tender ſufficient recompence : and that the avowry wi 

— good, there were ſhewn two precedents, the one in Triwty Term, 
Hutton, 4 18. Eliz. Roll 506. Dicker v. Higgins, and the other in Trinity Term, 


13. Fac. 1. Kell 1148. 
Hixe 


I 
d 
E 


e 


Trinity Term, 8. Car. 1. In B. R. 


Hixe againſt Hollingſhed.” 


; Hilary Term, 7. Car. 1. Roll 765, 
RROR of a judgment in the common pleas in an action upon 


the caſe for words: She is a bawd, and hath bewitched him 
« by witchcraft and ſorcery.“ 


GErMYX, for the plaintiff in the writ of error, moved, that theſe e.“ 
words are not actionable: for to call one © bawd,”” no action lies 
at the common law; but to fay * 1at * the keeps a houſe of bawdry,”” 
is actionable at the common law; and that the judgment 
ſub filentio in the common pleas. 


But it was held by Joxes and Musk, that the action well lies 
for the laſt words, „and hath hewitched him, &c. ;** but for the 
firſt words it was doubted. Wherefore, caters ab/entibus, à rule 
was given that judgment ſhould be affirmed. 


See the 1. Jac. 1. c. 13. and 9. Geo. 2. c. 5. 


Mead againft Perkins. 


ERROR of a judgment in the common pleas in an action for To charges an 

words: where the plaintiff Pertius declared, That he was an 
attorney of the common pleas, and of the ſheriff's court in Lenden; 
and that the defendant ſpake theſe ſcandalous words of the plaintiff : 
He (prefatum the plaintiff innuendo) is a cozener, and cozens his 
« clients in the ſheriff 's court of London, and was for that cauſe 4 
« diſcharged of that court.“ The defendant pleaded not guilty ; 


66. 
and found againſt him, and judgment; and the error aſſigned, ; ; 
That the words are not act ionable. But THE CoukrT held, they 
were ſcandalous, and touched him in his profeſſion. And judg- 1 
ment was affirmed. 
Ellis agaiyft Johnſon. Care 7, 


Trinity Term, 7. Car. 1. Roll 1039. 


ERROR of a judgment in D. an inferior court. The error af- 1f an inferior 

ſigned, Becauſe after an He corpus cum cauſa was ſued out court proceed 
of this court, and delivered to the mayor and principal officer 
that court, and acceptance and allowance thereof, they notwith- 


ſtanding proceeded to trial and judgment. The defendant pleaded they are hatle 


in nullo et erratum. 


GERMYN now moved, 
not alledge the habeas co 


aſſigned is not triable. 
But iT was HELD, 


pleading in nullo eft crratum and if it were not true that it was * 
delivered to the mayor and allowed, it ought to have been denied, 3 
and is triable per pats ; but becauſe it is not denied, it is a manifeſt $ 
error, Whereupon the judgment was reverſed. 


[ney zog. $14, Tidg's Practice, 176. 7. Mod. 138. 12. Mod, 666, 2. Hawk, 4 


An action lies 
for ſaying, ** She 
« js a lu, and 
„ hath bewiicbed 


Vide ante, 229, 
Poſt. 324» 


1. 
paſſed 5 


attorney with 

having c A 
his clicots, is ac- 
tionable. 


Cro Jac, 386. 


of after ſervice and 
allowance of 
habeas corpur, 


to attachment, 
4.9 and proceecings 
that this is not error, becauſe he doth are coram nv ju- 


pus to he upon record; ſo as the error now 4. 


26 


Car 5, 


Roll, Ab. 44. 


CA 6. 


erm Rep. 


2.Rcll. Ab. 495. 


. 


Co. 148. 


; ; that that procecding after the habeas corpus Cro. Elis. 33. 
delivered is an error, and coram un judice, which is confeſſed by the Ero. Jec. 42. 


wp. 672, 1, Term Rep. 279. 3. Term Rep. 390. 


CRO, CAR, 


See 21, Jace f. c. 23. ſ. 2. 


8 Wilſon 


Jones, 209». 
Mod. 195. 

3 Mod. 85. 
kin. 244. 
Salk, 140. 148. 


2. 
C. 417. 
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262 
Cazr 3, 


Trede lies for 


not delivering « 
bond; and it is 
not nece ſſary to 


thew the date, 


or toalledge the year to deliver 1t, had not delivered it, but refuſed, and converted it 
time or place of to his own uſe; but no day, year, or place of this converſion way 


Poft. 535. 


1. Roll. Ab. To 


Cro, El:z. 78. 


ob. 215. 923. 
Cro. lac: 633. 


1. Roll. Rep. 1. 


6. Mod. 112. 
Buller's N, P. 
37. 46. 


Gild. Evid.z 58. 


Strange, 60 


576. 873. $59. 
I. Com 


Dig. 
21% 220. 


4. Com. Dig. 28. 


1. Will. 116. 


Carr g. 


Pleadings in a 


guod «i defor- 
ccat., 


— 


within age; and ſaid, that his father was dead, and he as ſon 


Trinity Term, 8. Car. 1. In B. R. 


Wilſon againff Chambers. 


ERROR of a judgment in the common pleas in an action of Tro- 

VER AND CONVERSION of a bond of one hundred pounds, con- 
ditioned for the payment of fifty pounds at ſuch a day, which came 
to the defendant's hands; and he being required ſuch a day and 


mentioned. | | 

The defendant pleaded not guil:y ; and found againſt him, an 
judgment for the plaintiff. ; , 

MasTER GRIMSTON aſſigned for error, FiRsT, Becauſe no dute 
of the bond is mentioned.—Sed non allocatur : for being loſt and 
converted, he peradventure did not know the certain date of the 
bond; and if he ſhould recite a date and miſ-recite it, it would be 
a failure of his ſuit. 


SECONDLY, Becauſe he did not alledge the day nor place of the 
converſion (a). Sed non allceatur : for the denying to deliver it upon 
ueſt is a converſion, and the day, year, and place are thereby 
alledged; which is ſufficient: and the allegation of the converſion 
ee hath no day nor place) is not material. when there was 2 
ufficient converſion before. Whereupon the judgment was 


affirmed. 


(a) Sce 16. & 17. Car. 2. e. 8. 


Kiffin agoinff Vaughan and his Wife. 
Trinity Term, 6. Car, 1. Roll 571. 


ERROR of a judgment at the grand ſeſſions in the county of 
Montgomery in a quod ei deforceat, in nature of a writ of right. 
The defendant faith, that he hath iu jus than the plaintiff; and 
iſſue thereupon : and at the day the defendant made default, and 
petit cape awarded; and at the day of the pet:t cape returned, Edward 
Thomas prayed to be received, becauſe the feoffment was made 
to the uſe of the ſaid Vaughan and his wife, for the life of the wite, 
the remainder to the ſaid Edward ap Themas and his heirs. The 
demandant covnTERPLEADS that receipt, traverſing the feoffment; 
and ifſue joined thereupon : and at the day of return of the 
jury Edward ap Thomas did not appear. but one John ap Edward,, 
as his ſon and heir, prayed to be received by his guardian, he bein 


heir appeared, and pleaded the ſame plea as his father pleaded, and 
prays que le parol demurrer pur fon nonage. The plaintiff coUNTER- 
PLEADS his receipt, taking iſſue upon the feoffment ut antca ; and 
upon that they were at iſſue; and at the day the tenant by receipt 
made default, and a petit cape awarded, and at the day he did not 
fave. his default; whereupon judgment was againſt the tenant by 
receipt ; and error brought. 


Tux FST ExROR aſſigned was, Becauſe uE counTERPLES 


was of the froffment alledged, wnere he ought to have ſaid of the re⸗ 
verfion; and he cannot traverſe the feofftment, but quocungue * 


o- 
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me 
and 
d it 
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and 


date 
and 
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f the 
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the reverſion: and although he hath it not by ſeoffment, yet if he Kr 


hath it by any other way, that ſufficeth. es D 


Tu SecoxnD ERROR was, Becauſe the receipt is admitted after Ms War. 
receipt, which ought not to be, unleſs in caſe where the tenant by 
receipt dies, and his heir comes in loco ſus. | 


Tux Tui ErroR was, Becauſe the judgment was given upon 
the default of the tenant by receipt againit the tenant by receipt, 
where the judgment ought to be always againſt the tenant to the Cro. Jac. 688, 
action. 


And this was HELD a manifeſt error. Whereupon the judg- 
ment was reverſed. 


Cast to. 


Abraham Jennings againf Vandeputt and Others. 


DEBT upon an arbitrament to deliver ſeventy-five pounds. And Onaſubmiſſion 


declares, That the plaintiff and defendants ſubmitted them- — 
ſelves to tlie arbitrament of four merchants concerning certain ac- e no 
counts of pilchers, ſo as the arbitrament be made and delivered in their award on 
writing before the twentieth of Zuly following; and if they could the 2ath July, 
not agree, then to the arbitrament of ſuch an umpire as the arbi- 9! chuſe an un. 
trators ſhould name, ſo as he made his umpirage in writing before' — = 
the five-and-twentieth of Juh following: and ſhews, that the four ems 
arbitrators did not make any arbitrament ad vel ante the twentieth an umpire be- 
of July following; but that before the twentieth of July, viz. the fore the zoth 
eighteenth of Juh, three of them, and the fourth arbitrator agreeing | re if 
thereunto, upon the one-and-twentieth of Fuly, by*their — . cs 
dated the eigliteenth of July, nominated Abraham Chamberlaine for before tbeit time 
umpire, who tobk the charge upon him, and before the twenty- expires ; bur 
fifth of July made an award ſuper præmiſſis, vin. that the defendants T fthey make 
ſhould pay the ſaid ſeventy-five ppunds within a month, &c.; and * 1 2 al. 
for non-payment this action was brought; and upon nil debet it Roll. Ab. 262. 


was found for the plaintiff, — 2 


GRIMSTON moved in arreſt of judgment, that this nomination 1 544+ 
of the umpire before the twentieth of July (at which time they , — 
were to make their award) was not good; for they had all that f. Com. Dig. 
time to make their award, and no time then appointed for to no- 391 


minate an umpire, until after the twentieth of July. — y 6 
. * 22 
Sed non allocatur : for there is no complete nomination until the 671, 

—— of the fourth arbitrator with the other three, vix. the 2 OO 

one-and-twentieth of July; and the writing is not to have effect 1,4, awards, 

until that time: and it is no writing by intendment until ſcaled, ds. - 

although it be dated before; and if they had nominated the umpire 3. Term Rey. 
fore the time expired of making their arbitrament, yet it is good 59% 

enough, when no arbitranient is made by them within the ume. 

Whereupon it was adjudged for the plaintiff. 


NQ2— — — — — 
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MT 3 Watts againſt Baker. 


Tender of "] RESPA SS quare clauſum fregit. The defendant pleads accord- 
amends under ing to the 21. Jac. I. c. 12. (a), that he tendered amends be- 
the 21. Jen. fore the action brought, viz. the ſecond af Ofober ſeptimo Caroli. 
3 _ - The plaintiff replies, that before ſuch tender he ſued a /atitat, 
immediately af- * 
ter the treſpaſs deſted the laſt day of Trinity Term betore, and upon that procured 
committed, and the defendant to be arreſted, intending to declare in treſpaſs. lt 
before a was thereupon demurred :—AND RESOLVED, that this tender came 
pen later., too late; be as well as a tender after an original writ comes too 
1. Roll. 538. late, ſo after an arreſt upon a /atitat; for the tender by the ſtatute 
8. 3 3 is intended to be immediately after the treſpaſs, and before any 
4 — nad ſuit commenced. Wherefore it was adjudged for the plaintiff. 
956. 963, 1. BI, Rep. 208. 217. 1. Wilf. 141. Tidd'sPraQtice, 189. 5. Com. Dig. 364. 2. Hawk. 
F. C. 63- Lougl. 62. | 
| (a) See 24. Geo, 2. c. 44. ſ. 4. & 5, 


1 Anonymous. 


By cuſtom, fiſh A PROHIBITION was prayed by CALTHROP to ſtay a ſuit 
taken in the (a upon an appeal here to the delegates from a ſentence in Jre- 


bs tichable land (a) for tithes of filh taken in the ſea, Becauſe tith in the ſea 
— or great rivers are fere nature, and not tithable. 

Poſt. 339- * SECONDLY, Becauſe the fea is not within any pariſh ; ſo as no 
1. Roll. Ab. 636. — perſon can ſay it is within his pariſh where the fiſh is 
656. en. ; : 

+. oy But the prohibition was denied ; for tithes of fiſhes are uſually 


Palm. 627. aid in Jrcland, as Joxzs, Juſtice, afirmed. And it was ſaid in 
Boch. — 256, — they pay tithes for flhing in the ſea to the parſon of the 
3- ©. Digg pariſh where they are landed; and it is a cuttom in 7armouth, that 


3. Term Rep, tithes ſhall be paid for herrings. 3 2 
385. (a) See the ſtatutes 22. Geo. 3. c. 33. ard 23. Geo. 3. c. 28. by which this appeal is 
| now aboliſhed. Port. 512. 
„„ Hopeſtill Tyndal's Caſe. 


: Ante, Page 252. 

A CERTIORARI being awarded to the mayor and jurats of 
revs vetted ts Hithe to remove an indictment taken there againſt Hope/lil 
e. OE «nd Tyndal, who was indicted before them for buggery ; they returned 
4 5 upon the writ, that it is one of the Cingie Ports, and that they 
to remove an have a rivilege there, and of time whereof, &c. that no writ 
in<itment of aut of the king's courts runs there, but it muſt be directed to 
felony. „The Warden of the Cinque Ports,” who ſhould fend them, and 
—— they were returned, and not otherwiſe. 


It was moved, that this is an ill return, and that they had not 
5: any ſuch liberty; for they may not meddle with matters 0 


4 I the crown, bccauſe it is ſaved in Macna CHARTA. Whereupo" 

400. it was prayed, that it might be diſallowed, and that a pluries certisroi 

Pong1.749. 75x might be awarded againſt them, commanding them to certify the 

: * Rep, | indictment 
48. 


rats of 
Jopejlull 
— 
at they 
o writ 
ted to 
m, and 


1ad not 
ters of 
reupon 
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fy the 
ment 


to maintain their claim, and to anſwer their contempt; and at the 
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indictment at ſuch a day, and then to be in perſon to ſhew their Hoyneminy 
charters and evidence for their pretended claims, and to anſwer htm 
their conteinpt in not returning the record upon the firſt writ. yOu 


Nov, the King's Attorney, ſhewed a record in £afler Term 
43. Edw. 3. Kell 19. out of the treaſury of the exchequer, viz. A 
writ being awarded out of the chancery to the mayor and com- 
monalty of London, to certify an indictment there taken againſt 
one Lumbard for engroſſing of ſilk, upon the alias they made ſuch 
return, that by ancient charters, confirmed by parliament and an- 
cient uſage, they had ſuch a privilege, that all indictments and 
proceedings for any cauſe unleſs for felony ſhould be tried and de- 
termined there, and not elſewhere ; and hereupon a pluries was 
awarded to return this indictment into chancery, and that they ( 1. Keb. 


ſhould be there at the ſame day to ſhew their evidence and charters ED 

1m. 74+ 
4 all thei . d b 3- Mod. 250. 
ſame day they returned all their evidence and proceedings there (a) ; Hard. 402.419. 


and ſo it was prayed that ſuch courſe ſhould be obſerved here. * 155-230» 
1. Burr, 3$6. 


And THE Couxr awarded accordingly a pluries certiorari, di- 1K. Rep. z 30. 
rected to the mayor and jurats. 2. Hawk. F. C. 


ch, 25. ſ. 99» 
(#) See 5. Will. & Mary, c. tt. ſ. 2. 


Goodyear again Biſhop. 


ACTION FOR WORDS. Whereas the plaintiff is, and for Tofayofamer- 

divers years hath been, a merchant, and uſed the trade of a chant zkat he is 
merchant ; that the defendant, having communication with one . wo'ſe thes 
Harris of the plaintiff, to ſcandalize him and deprive him of his _— 5 calling 
means of living, ſaid of the plaintiff theſe ſcandalous words: He him bank t. 
(innuendo the plaintiff) is not worth a groat, he is a hundred 


pounds worſe than nought,” | 


After verdict for the plaintiff in London, and one hundred marks 
damages given, it was moved in arreſt of judgment, that theſe 
words are not actionable, for he doth not ſhew that he ſpake of 
him as in relation to his profeſſion, nor called him bankrupt. 


But ALL TR Cour held, that theſe words of a merchant who 


Cart 14. 


lives upan his credit, which is the principal means of his gains, are 


very ſcandalous, and tantamount as if he had called him bankrupt. 
Wherefore it was adjudged for the plaintiff, 


Johnſon againſt Sir Henry Rowe. e448 1g. 


PROHIBITION; for that Tae Prior of the Salutation of In provibition 


1 , on a diſchargs 
of Tux CarTHUSIANs was ſeiſed in fee of a {com tithes, if 


7 and grange called Bloomſbury, in the pariſh of St. Giles, and the defendant 

* ſuch lands in the tenure of the plaintiff; and that he and all plead an agree» 
is predeceſſors, until the day of the diſſolution, held them diſ- m w_ = 
, 5 abbot, that 

— ſhould not extend to the lands when in the occupation of leſſees, and traverſe; the diſcharge 
itdout ſh-wing title in the abbot, the inducement is bad, Poſt, 316. 442.—Hob, 321. Cro.Elis. 671, 


Cro. Js, de. Jones, 328. 
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Jonxzon charged of tithes ; and ſo ſeiſed, the 29. Hen. 8. ſurrendered them 
R Ane to the king; and pleads the ſtatute of 31. Hen. 8. c. . and conveys 
"FT. the intereſt from the king to the plaintiff, &c. 


Rowe. F 
The defendant pleads, that, 1ſt May 1422, it was agreed betwixt 
the maſter of the hoſpital of Burton Lazars and the ſaid prior, that 
when the lands of the manor of Bloomſbury were in the hands of the 
tenants or fermors of the prior that tithes ſhould be paid ; and 
when the lands ſhould be in the hands of the prior himlelf, that 
they thould not pay tithes, but then they ſhould have fix kine- 
gate, in ſuch a paiture of, &c. in lieu of the tithes ; and conveys the 
ſſeſſion of the hoſpital to the king by ſurrender, and from the 
Lon to the defendant ; and Tk AVEKSETH, that the plaintiff now 
holds the lands diſcharged of tithes, &c. 


The plaintiff thereupon demurs. 


And ir was ADJUDGED for him, that the plea is ill, and no 
good inducement to the traverſe ; for he makes no title to the 
maſter of the hoſpital for tithes, but only pretends an agreement, 
but doth not entitle him to the tithes, nor thews that he was ſeiſed 

of them in fee, nor doth ſhew any thing for which they might 
make ſuch an agreement: alſo, he doth not ſhew the agreement to 
be by writing; and the inducement of a traverſe ought to be al- 
ways ſufficient. Whereupon it was adjudged for the plaintiff, 


Cavs 26. The King, againſt Warde and Lyme. 


An ancient INFORMATION. Whereas there was from the time whereof, 
i &c. a common highway in Col/d- F/hby, in a lane called Crick- 
de changed ane, leading to divers niarket-towns, as well for horſemen as for 
footmen and for carriages ; that the defendants, on the firſt of 
Girtt obtained on June, 76 Car. 1. with hedges and ditches erected crofs the lane, in- 
an ad quod das cloſed and ſtopped the ſaid way, and held it incloſed and ſtopped, 
mum, altbough whereby, &e. . | 


The defendants conſeſs, that there was ſuch a common high- 
king to grant a Way freut in the information, and that they incloſed and ſtopped 
it; but they ſay, 1 — way was 5 foul, — ſurrounded 
Vaughan with water dirt, that paſſengers could not paſs there without 
Yelv. 1 F great danger: and that before the ſtopping of > tn viz. on the 
2. Burr. 465. zoth May, 7. Car. 1. for the profit and eaſe of the paſſengers, one 
2. Com. Dig. Carew Sands, being ſeiſed in fee of a cloſe adjoining to the ſaid 
lane, laid out another way more commodious for the king's people 
nere to paſs; and before the laying out of that way, v:z. 18th 
Mar, 7. Car. 1. A WRIT OF AP QUOD DAMNUM iſſued to enquire, 
Whether it were to the damage, &c. if the king thould grant ſuch 
licence to the defendants to ſtop the faid way? And thereupon an 
Inquiſition was taken, 31ſt May, 7. Car. 1. that it was not to the 
damage, &c. if the king ſhould grant ſuch licence, &e. for that 
another way is laid out as beneficial for the people; ab/que hoc, that 

they incloſed and ſtopped it with hedges, &c. ad commune nocu- 
mentum, c. : 
Tas 


— — 


— 


„FETT WF ao WW 6 20 © eb © 
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THz ATTORNEY GENERAL upon this demutred. 


It was now moved, that this plea was ill in matter and form, 
becauſe the allegation that Carew Sands laid out another way more 
beneficial for the king's people, not appearing by what authority 
he did it, is not good ; for it is but at his pleaſure, and he may 
ſtop it when he will; and by the laying out the ſubjects have not 
ſuch an intereſt therein as that they may juſtify their going there; 
nor is it any ſuch way that the inhabitants are bound to watch 
there, or to make amends if any robbery be there committed, nor 
is any perſon liable to repair and maintain it: alſo the pleading 
the iſſuing of the ad quod damnum, and the inquiſition thereupon, 
is to no purpoſe when he doth not plead that he obtained licence, 
for that 18 only on purpoſe to enable him to obtain licence (a) ; 
and therefore the plea is ill, Vide Regifter, 253. & 255. 


ANOTHER EXCEPTION was taken, Becauſe the traverſe is ill, 


that he did not incloſe ad nocumentum, &c. © * 


Tax Covnr therefore for theſe reaſons held the plea ill, and 
gave rule for judgment. 


(#) Vide 13. Geo. 3. e, 78. . 1. 
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8. Car. 1. In the King's Bench. 


Sir Thomas Richardfin, Kut. C href Fuſtice, 
Sir William Jones, Kant. | 
Sir George Croke, Kut. | Juſtices. 
Sir Robert Berkley, Rt. 
William Noy, Ey. Attorney General. 
| Sir Richard Sheldon, Kut. Solicitor General, 
1 * — _GcCCX ————— 4ů 
as Memorandum. 
dr end N the vacation Six James WilTLock, one of the Juſtices of 


C. alen pro- the king's bench, died in his houſe at Fauly in the county of 
mored on the Bucks, and Six FRaxcts HARVEY, one of the Juſtices of the 
3 3 common pleas, died at his houſe in Northampton ; and SIR ROBERT 
50), Juſtices, BERKLEY, the King's Serjeant, of the Middle Temple, was made 
. and ſworn Juſtice of the king's bench the eighteenth of Oclaber, 
and FRaxcisCRrAWLEY, the Ducen's Ser jeant, was made and {worn 

Juſtice of the common pleas the ſame day. 


Halley againft Stanton. 
Trinity Term, 8. Car. 1. Roll 1405. | 
He was ar- CTION FOR WORDS. Whereas he had been always of 


t raigned for good converſation, and never touched with any ſuſpicion of 
* ſtealing hors“ any matter of felony, and uſed the trade of buying and ſelling of 
2 cattle, and thereby gained his living; that the defendant mali- 
# ciouſly ſpake theſe words of the plaintiff, * He” (innuendo the 

«7-4 apprily +4 laintiff) „was arraigned at //arwick for ſtealing of twelve hogs. 
—_ * 64. 4 and if he had not made good friends it had gone hard with him;“ 


4. Co. 16, : : . . . 
Cro. Eliz. 279. ubi reverd he never was arraigned nor queſtioned for any felony. 


1 After verdict upon not guilty pleaded, it was found for the 
tz Will. _ plaintiff, and damages twenty pounds. g 
Crew, Serjeant, now moved in arreſt of judgment, that theſe 
words are not actionable; for to ſay, ** he was arraigned for fe- 
« lony,” is not any cauſe of action, no more than to ſay, that 
c one was detected for felony ;”” for good and honeſt men may 
be ſuſpected or arraigned for felony ; and in the Caſe of Noe, 
an attorney (a), * You were cooped up for forging of writs,” it 
was adjudged the action lies not. 

But ALL THE COURT ſeriatim delivered their opinions, that the 
action lics; eſpecially as in this Caſe it is alledged, that he falſely 
and maliciouſly ſpaks theſe words, adding, if he had not made 
good friends it had gone hard with him,” which ſhews that he 
conceived he was guyty of ſuch an offence; and when it is merely 
falſe, as it appears by averment that he never was arraigned for 
any felony, nor ever committed any, it is the more malicious; 
and being ſpoken in diſgrace that none ſhould truſt him, it there- 

fore differs from the Cale cited, and from the Caſe of Bayly v. 
Currington (I), where an action was brought r ſaying theſe 

( zt. Ex. (5) Cro. Ehz. 279. in C. B. 


Cas 2. 


words, 


Biſhops 
and two hundred acres of land, fifty acres, &c. in Eſſingtony Eaſton, 5,7 
and Chilford, to the uſe of him and his heirs; and they find, that is grod, al- - 
there is not any vill or hamlet or place known by the name of the though there 
meſſuage or tenement called Eaſton's, out of the vills or hamlets, 
kngwn by 
the name of 
Eaſian's, nor 
any ſo called in 
archard or 
in Efrgron, or 
in Cd. 
1. Mod. 206. 


Michaelmas Term, 8. Car. 1. In B. R. 


words, « Thou wert arraigutd for two bullocks;“ and, after ver- 
dict upon not guilty found for the plaintiff, it was adjudged, that 
the action lies not, becauſe he doth not ſay, for fealing of bul- 
« locks,” nor that any felony was committed, nor avers that he 
never was arraigned for felony as here. The caſe of Hayns v. 
Spratt (a) was alſo cited, for ſaying, Thou wert in Norwich 
« gaol for a robbery committed upon James Steward,“ with an 


averment that he never was in any gaol for felony, and it was ad- 


judged that the aftion lay. Whereupon it was here adjudged for 
the plaintiff. ; 
. (4) Cro. Jac. 247. See Hob. 177. 
Southold againſt Daunſton. 
Trinity Term, $. Car. 1. Roll 868. 


AET ION FOR WORDS. Whereas he was of good name To accuſe ano. 


* 


Hattir 


aganſt 


STANTON. 


Cai 3. 


and fame, and was in communication to be married to ſuch a tber of adukery 


woman, with whom he ſhould have had ſuch a portion ; that the 
defendant, to ſcandalize him, and to hinder and deprive him of his 


marriage, ſpake theſe words of the plaintiff, “ Sautho/d hath been awe, 155. 
«in bed with Dorcheſter's wife,“ whereby he loſt his — Poſt, 322+ 


After verdi& upon not guilty pleaded, and found for the plaintiff, x.Roll. Abr. gg. 

' Cro. Jac, J2 Jo 

it may be, he was in bed with her when he was a child, ſhe being — 28 8 

his nurſe, or it may be that her huſband was in bed betwixt them; Ben. x. r. 6. 

and words ſhall be taken in mitiori ſenſu when any conſtruction 2. Ten R 
474 


Bins, Serjeant, moved, that theſe words are not actionable; for 


can be made to help it. | 


But Joxts and MysELF conceived, that being ſpoken to diſ- 
grace him and deprive him of his marriage, and he ſhewing that he 
was deprived of his marriage, he hath good cauſe of action, and 
ſuch foreign intendments as have been alledged ſhall not be taken, 


but it ſhall be adjudged ex Hu dicendi, which is here to, hinder 


him of his marriage, as it is now found by the verdi& ; but they 


would adviſe thereof. —And it was afterwarcs adjudged for tlie 


plaultiff, 
, Favely againſt Eaſton. 
Hilary Perm, 6. Gar. 1. Roll 1075, 


FIJECTMENT of a meſſuage and two hundred acres of land, 8 22 


Eaſto 's ly ing 
in Morcoard, 


fifty acres of meadow, and twenty acres of wood in Bi/hops 
Morchard. Upon not guilty pleaded, and a ſpecial verdict, it ap- 


Cass 4. 


per quod he ot 
nis marriage, 
is ationable. 


5 


Peared, that Fohn Eaſton, tenant in tail to him and the heirs males by the name of 


of his _ of this meſſuage and land called Ea/ſton's, lying in 
orchard, levied a fine thereof by the name of a meſſuage 


and that none of the ſaid tenements either be or were in E//higton 
or in Chilford. . 

The queſtion was, Whether, upon this matter found, a fine le- 
vied of lands in places known in a vill, not mentioning the vill 


or hamlet where the lands are, be good? 


__ 276,—Jopes, 304. Godb, 440. Cru, Jac 574. 1. And. 244. 1. Vent. 143 170. 
5. om. Dig. 345. S. Bac. Abt. 54, 741 : C: uil:, 125. Cp 722. 
| | GEM5TON 


ſo many acres 
of land lying in 
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biiford, 
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Favity (GrIMsTON argued, that it is not good; for a fine ought to be 
. of lands in a vill or hamlet, naming the vill or hamlet wherein 
n they lie, or the places known out of every vill or hamlet, but not 
of land in places known in a vill; as here, a place known without 
mentioning the vill, | | 
But CALTHRoP, for the plaintiff, argued, that the fine is good, 
becauſe it is a perſonal action; and although the covenant be real 
in reſpect it concerns land, yet the action is perſonal; and as per- 
fonal actions may be brought of land in places known, by the ſame 
reaſon fines may be levied. Vide 1. Hen. 5. pl. g. per HAxEs, 
21. Edw. 3. pl. 14 38. Edw. 3. pl. 20. 29. Edw. 3. pl. 10. 
7. Edw. 6. © Fines.” BROOK, 9. pl. 44. For A SECOND REA- 
SON, a fine is but an aſſurance by agreement betwixt the parties, 
which may be by ſuch names as the parties agree; and he cited 
for that a caſe in this court, of Munek v. Butler (a). 


And RicHaRDsoON and ox Es were of this opinion, and My- 
SELF agreed with them; for a fine, being but an aſſurance, is fa- 
vourably to be taken: as a recovery of an advowſon or penſion, 
though it be not proper, yet being ſuffered, hath been adjudged 
good, becauſe it is but a common aſſurance, although not allow- 
able in other actions, as in Dormer's Caſe (b) is reſolved ; ſo this 

fine, being levied and recorded, is good enough. 
But THE CoukT would adviſe further thereof (c). 


te) It was mo- 


" wed again, and adjudged for the plaintiff, poſt. 276. 


(a) Cro. Jac. 574 (60) 5. Co. 40. 


| Carr 5. * 'Cawdry againſt Highley, alias Tythay. 
An aQtion lies ACTION FOR WORDS. Whereas the plaintiff was of good 
for ſaying of a converſation, and exerciſed in the praftice-of phyſic as well 
in London as in the county of Lincoln and other places, and by rea- 


| 4 ſcholar,” fon of his knowledge in the ſaid art was, about twenty years ſince, 


without aver- made doctor of phyſic in Cambridge according to the courſe of the 
riog that there univerſity, and practiſed and miniſtered phyſic to divers noble- 
0 — men and others for twenty- one years laſt paſt; that the defendant, 
concerning bis præmiſſorum nom ignarus, out of malice, to ſcandalize him with his 
profeffion. patients, and to withdraw them from meddling with him, ſaid of 
Poſt. 333. dhe plaintiff, and to the plaintiff, in the preſence and hearing of 
Godb. Act. divers. Thou art a drunken fool and an aſs; thou wert never a 
2.Roll.Abr. 54. © ſcholar, and art not worthy to ſpeak to a ſcholar, and that J will 


| Cro. Eu. 620, « prove and juſtify.” After not guilty pleaded, and found for the 


plaintiff, 
HuTToN moved, that the action lies not: for he doth not ſhew 
it Mod. 227+ there was communication with any concerning his ſkill in phyſi, 
Ray. 1480. or his practice therein; and the firſt words, © Thou art a fool and 
an ais,” are but words of ſcorn, and the other words touch him 
only in ſcholarſhip, and not in his art, and a phyſician may be no 
ſcholar, and yet a good phyſician. And it was compared to 
uckley's Caſe, for ſaying of an attorney, that © he is a corrupt 
* man ;” unleſs there be conference of his profeſſion the action 
not. 

RicHARD8SON, Chief Fuſtice, ſaid he was of that opinion, but he 
would adviſe. —Afterwards, in Trinity Term, 9. Car. 1. it was ad- 
judged for the plaintiff, ; 

Manning 
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Manning and his Wife againſt Fitſherbert. os 6. 


ACTION UPON THE CASE, for that the defendant ex me: wet 


litid upon the plaintiff's wife crimen feloniæ impojuit, and had for malicious 
cauſed het to be brought before Mr. Gregory, a juſtice of peace of — the 
the county of Oxon, ct falsò et malitiose ſaid before him ad tunc at 4 au,” im 
ididem, * that he charged her with felony for ſtealing of an hog plies that the 


from one Hundby his couſin,” and required that ſhe might be charge was 


bound over to the aſſizes, whereupon ſhe was inforced to find ν and 


ſareties for her appearance at the aſſizes. After verdict upon not — 10 


guilty pleaded, it was found for the plaintiff, and forty ſhillings was made M- 


damages aſſeſſed. | be intended the 


LtTTLETON, Recorder of London, moved in arreſt of judgment, 5 —_— 


that the action lies not: Fixs r, Becauſe they do rfot ſay, that the reare, 
defendant fals impoſed upon her the crime of felony. Sx- Poſt. 276. 525. 
CcONDLY, For that they do not ſhew the day and the place when pyer 28. ia 
and whither he cauſed her to be brought. "THIRDLY, Becauſe marg. 


they join actions for words and in nature of a conſpiracy to- K*iw. 100. 


o__ ; TA 
2+ HA . 
Sed non allocantur : for when they ſay, that the defendant © ex 263. 


« malitia”” impoſed crimen felonie, that implies * fals?;”” and when Dousl. zr5. 
it is ſaid, he cauſed her to be brought before a juſtice of the peace, . Tem Rep. 
that is coupled with the other, and ſhall be intended the ſame time S.. 
and place, eſpecially when it is afterwards that he ad tunc et ibidem 2235. 
charged her with felony. And for the other matter, it is not in 4 Term Reps 
nature of a conſpiracy, but an aggravation of tre falſe and mali- 247. 

cious accuſation. hereupon it was adjudged for the plaintifts. 


Chapman againſt Allen. Cart . 
Hilary Term, 7. Car. 1. Roll 419. 


CTION OF TROVER of. five kine. Upon not guilty 17 man 

A pleaded, a ſpecial verdict was found, that =_ 3 in cartle = 
poſſeſſed of thoſe five kine, and put them to paſturage with the de- paſture on 
fendant, and agreed to pay to him twelve pence for every cow g, rod ut 
weekly as long as they remained with him at paſture ; and 5 af- — 8 
terwards Belgrave ſold them to the plaintiff, and he required them cannot detain 
of the defendant, who refuſed to deliver them to the plaintiff un- them againſt 
leſs he would pay for the paſturage of them for the time that they e vendee of 


had been with him, which amounted to ten pounds: afterwards — — 


one Foſter paying him the ſaid ten 2 by the appointment of ie. un- 
0 


Belgrave, he delivered the five beaſts to Foſter : and if ſuper tetam leſs there is a 
materiam he be guilty, they find for the plaintiff, and damages fv<cial agree- 
twenty-five pounds; and if, &c. then for the defendant. 33 


effect. 
Joves, Fuſtice, and My$sELF (ab/entibus ceteris Fuſticiariorum), 


conceived, that this denial upon demand, and delivery of them to es. #*: 


Yelv. 6 « 1 2. 
Fofter, was a converſion, and that he may not detain the cattle Moor, wg 


againſt him who bought them until the ten pounds be paid, but is 1. Vent. 268. 
inforced to have his action _ him who put them to paſtu- . Mod. 482. 


rage. And it is not like to the caſes of an innkeeper or taylor; — — — 


3. Burr. 1500, 2. Bl. Com. 452. 1. Bac. Abr. 240. Salk, 333. Sayer, 224. Bull. N. P. 45 
| they 


> — — 
- — — god 9 * F * 
2— ——— — HET — — — 
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Cnarman they may retain the horſe or garment delivered them until they 

— be ſatisfied (a), but not when one receives horſes or kine or other 

* 2 cattle to paſturage, paying for them a weekly ſum, unleſs there be 

* os ſuch an agreement betwixt them. Whereupon rule was given, 
that judgment ſhould he entered for the plaintiff. 


Ca 8. Johns againſt Staynar, 
Hilary Term, 8. Car. 1. Roll 343. 


Ia ejectment, ERROR of a judgment in ejectment, Becauſe the original writ 
if the ewſter be 1 doth not warrant the declaration, for the original bears date 


mg oo anne 24. January, 6. Car. 1. and the ejectment is ſuppoſed 31. January, 
original, the After verdict upon not guilty pleaded, and found for the plain- 
Judgment is 1; and judgment entered, this error was aſſigned; and upon di- 


N minution alledged the writ was certified, and the defendant pleaded 


9 . 
Poft. 282. 575+ in nullo eft erratum. 
$.C. Jones, 300. ROLLE now moved, that it 1$ good notwithſtanding ; for the 


Yelv. 70. writ was returnable Cra/tino Purificationis, and the trial was upon 
Cro. Jac. 70. the iſſue joined Trin. Septimo Caroli, and there doth not appear any 
36 1 continuance upon this; wherefore it ſhall be intended, that ano- 
. 136. * . * r k f 
vag ther original writ was brought, which is wanting and not certified; 


3. Leon. 51. and compared it to the Caſe of The Biſhop of Worceſler, where the 
2. Sid. 307, declaration was of a leaſe by himſelf in an ejectment, and the writ 
certified was of a leaſe by his predeceſſor, and holden, that it ſhould 
not be intended the original, whereupon the action was brought. 
2. Lev. 141. Alſo, where an action is brought and tried in Middleſex, and the 
Ceo. Eliz. 325. original certified in London, it ſhall be intended not to be the ſame 
x. Show. 147. original, but rather that it was a verdi& without an original, 


pan oh . which is aided by the ſtatute where there is no original (a). 


Stra; 877. 1. Com. Dig. 106. 320 | | 
| (a) It was moved again in Michaelmas Term, and the judgment reverſed. Poſt, 28g. 


Gat 9. - Harris againſt Richards. 
Trinity Term, 7. Car, 1. Rell . 


nt. ASSUMPSIT. Whereas one Bond was bound to the plaintiff 
in an obligation of forty pounds for the payment of twenty 

unds ; and whereas the defendant was bound to one Hodges in an 
obligation of one hundred pounds, dated 5. February, 19. Fac. 1. 
for the payment of fifty-tive pounds the fifth of Februury follows 
ing; and the ſaid r 2 and fifty-five pounds being due 
and not paid, that the defendant, the firſt of February 1624, which 
was in the twenty-ſecond year of James the firſt, in confideration 
the plaintiff em forbear the payment of the twenty pounds until 
1627, and in conſideration the plaintiff would compound with the 
ſaid Hodges for the ſaid fifty pounds, and the — then due, and 
deliver the ſaid bonds into his hands, aſſumed to pay to him the ſaid 
twenty pounds and the ſaid fifty pounds, and all the intereſt, which 
he ſhould pay or compound for; and alledges in fact, that he did 
forbear the faid twenty pounds, and upon the firſt of March 1 


him payment thereof according to his promiie, who had not paid 


that the ſaid ny and place of the notice were ſet down. And 
> 
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id the ſaid fifty pounds, and fiſtec:i pounds for intereſt, and ob- Hen 
tained the faid bond into l:is hands; and that upon ſuch a day, year, 4 aganft . 
and place, he gave notice thereof to the defendant, and required of 0 


it; and thereſore he brought this action. 


After verdict for the plaintiff, GER MV and CAI ru mr moved The taking of 
in arreſt of judgment, that this action lies not; for it is no lawful 8 
conſideration to Fi intereſt.— Sed non allocatur: for it is to com- — — a. — 

ound a forfeited bond; which is a good conſideration: alſo, it permitted by the 
is no unlawful conſide ration to pay intereſt, not being more than is common law. 
mitted. Cro. lac. 
25 5 1. Com. Dig. 148. 1. Hawk. P. CIA 

The SecoxnD EXCEPTION was, That there was not any conſi- A promile to 
deration why the defendant ſhould pay the twenty pounds, for he be money in 
had not any bencfit thereby. Sed non allacatur: for it is a ſufficient 3 
conſideration that tne plaintiff at his requeſt would forbear it. 3 


maintain an aGivn, Ante, 30. 77. 242+, Yoſt, 409.—1. Roll. Ab. 25. 2. Roll. Ab. 782. 


Tux TrurrD Excgrriox, That it is not alledged he gave no- Notice, 
tice what he paid for the compoſition, nor the place nor time. 
— Sed non allocatur for upon the view of the record it appeared, 


JoxEs conceived, if there had not been ſuch a preciſe notice of 
the quantity he paid, and when, yet being expreſsly alledged that 
he paid ſo much, and required it, and that it was not paid upon re- 

ueſt, it had been ſufficient.--W herefore it was 1 for the plain- 
tiff. And error being afterward brought, the judgment was affirmed. 


Burgaine againſt Spurling. Carz te. 
Trinity Term, 7. Car. 1. Rell 373. : 


4 


| FJECTMENT. Upon a ſpecial verdi& the caſe was, Thomas ita 2 


Fackſon, a copy holder, 20th Apri!, 6. Car. 1. ſurrendered a co- ſurrender his 
pyhold meſſuage and twenty acres of land, parcel of the minor of fe to the uſs 
Hurſt, into the hands of two tenants of the manor, to the uſe of 2 if be 
Hutchinſon and his heirs, upon condition, that if he paid the ſaid pay the ſaid 4. 
Hutchinſon 10601. upon the firſt of July following, that tNe ſurren- ſuch a ſum »f 
der ſhould be void. And they find the cuſtom of the manor to be, money at a pare 


that the copyholder may ſurrender his copyhold into the hands of — * 


two tenants of the manor ; and. that the 25th .f May, ſexto Caroli, „ void; and 


before the payment of the ſaid money, he ſurrendered an acre, before perform- 
parcel of the twenty acres, into the hands of two tenants of the anceof this con- 
manor, to the uſe of Milliam Fack/on and his heirs, and afterwards diton he makes 
the ſurrenderor paid the faid 106ol. according to the condition, 4. aaron £ 
and then ſurrendered the ſaid tenements into the hands of the after condition 

ſteward of the manor, to the uſe of Richard Price and his heirs ; performedmakes 
and afterwards, the 8th of Oclober, /cxto Carcli, being the firſt court ther uren. 

after theſe ſurrenders made, the two laſt ſurrenders were-preſented, 3 
and the ſaid William Fackſon was admitted to the fad one acre gers —— 


ſurrendered to the uſe of him; and the ſaid Richard Price was ad- ed; the fuſt ſr· 


mitted at. che ſame court to the ſaid meſſuage and twenty acres, fender not hav. 
| whereof the ſaid one acre was parcel, according to the ſurrender v ben pre- 


made to the uſe of kim; and that the ſaid ſurrender to the uſe of INE * 


* Void, and therefore the ſecond ſurrender good. Polt. 284.—3. Roll. Abr. 500. Co. Lit. 60, 2). 
1. Will. 13. . 1. Com, Dig. $42, 2+ Com. Dig. 499+ 3, Bac, Ab, 462. I. Ter. Rep, $00. 2. Ter. Rer. 34. 


4 Hutchinſon 
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Denen Futchinſon was never preſented ; and that there is a cuſtom within 
a again the manor, that if any ſurrender be made out of court to the uſe of 
irren. another, and be not preſented at the next court, it is merely void; 
aud that the faid Richard Price entered into the ſaid one acre and 

made a leaſe to the plaintiff; and the defendant, by command of 

the ſaid William Fack/on, ouſted him. , 


Giſh. Ten. 251, The ſole _—__ was, Whether this ſurrender of the acre be- 
252. 20. fore the condition performed be good or not? 


GRIMSTON argued for the plæintiſß, that the ſurrender before he 
hath 5 the condition is merely void, for all the intereſt is 
out of him, and then he hath not any power to make a ſurrender; 
but he agreed, that after the condition is performed the eſtate is 
reveſted in him, and he may make a ſurrender. 


 CALTHROP, for the defendant, argued, that this furrender upon 
r:tion, the condition being performed before the next court, 
and the ſurrender not n the ſurrender is as if it never had 
been made; and after ſuch ſurrender, and before the condition 
performed, the copyholder remains ſtill intereſted, 4 Co. 28. and 
the eſtate was never out of him; ſo his ſurrender to another, lie 
being admitted, is good. | | 8 
(m ameed , JONES and MYSELF were of this opinion ; but, ceteris alſemibus 
ain this Term, Adjournatur (a). 3. Levinz. 385. 
and judgment given for the plaintiff, Sce poſt. page 283, 284. 


cus 11. Waller and Petty again/? Sands. 
Trinity Term, 2. Car 1. Roll 374. 


A reverfioner ROVER AND CONVERSION of two hundred loads of 
caunot fell the  * timber and two hundred loads of ſtock wood. Upon not 


— ii guilty pleaded, and a ſpecial verdict, the cafe was, 


of a tenant for Tenant for life without impeachment of waſte, excepting vo- 


Efe without im- Juntary waſte, he in the reverſion bargains and ſells the timber- 


trees growing upon the ſaid land to the plaintiff. The tenant for 


—— life cut down the trees, and ſells them to the defendant, and he ſells 
Aste, 242. 

'them to one Greer. 
3.Roll.Rep. 182. 


Latch. 270. The «= aeſtion was, Whether the bargainee of the trees ſhall have 


Allen, 82. an action of tr over againſt the vendee of the tenant for life, the te- 


4- Co.63.a, nant for life cutting them and ſelling them being yet alive, as it 
1 was found by the verdict? : a r ; 
Co. Lit. 220.2, HYDE, for the defendant, argued, that he ſhall not; for during 


2. Vern. 738. the life of the tenant for fife, although the leſſor, or he in reverſion, 


Fe. Ab. 491. hath a general property, yet he hath no autbority to ſell them, the 


4 1 tenant for life having a particular intereſt and authority in them; 


Com. Dig. and his ſale being void, his hargainee hath no intereſt to maintain 
803. the action. Vide 21. Hen. 6. pl. 46. Dyer, go. 10. C9. Lyford's 
* Rep, Caſe 48. b. Co. Lit. 220. a. Bowls' Caſe, f.82. a. Et adjournatur. 


| Carr 12. | Le Marchant againſt Rawſon. 
Ws Triwity Term, 7. Car. 1. Roll 732. 


Jn debt on the DEBT upon the 2. Edw. 6. c. . for not ſetting forth of tithes. 


4. Zdw 6. c. 13. 
if the whole re. j 
5 be in Im. | : 
* debt,” and the jurata in the mf privs record be in treſpaſs,” the miflake may be amended after verdia, 
1. Roll. Ab. 202, Hob. 246, Cro. Jac, 528, 3. Bac. Abi. 275. 3 8 
| | ER 


The defendant pleaded nil debet; and it was found againſt 
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hin | GRE - M- VN moved in arreſt of judgment, that it was a miſ-trial, L»Mancnanr 
e of and without ſufficient warrant ; for the jurata upon the ui privs — 
id ; are, that ©* jurat. ponitur in reſpectum inter LE MERCHANT plaintiff, et OY 
and * RAWSON defendant, in placito tranſgreſſionis, uſque poſt Ottab. Mich. 
1 of « niſt prius, &c, ;”* ſo by this jurata, which is the warrant of the 

juſtices of n;/# prius, there is not any authority to try the ifſue ; and 
he. it vas held a plain miſpriſion. 

But the queſtion was, Whether after trial this be not amendable, c. evg. 

he for all the roll was well? The iſſue was in debt, and it was a mere Doagl. 116. 133. 
i miſprifion of the clerk to make it in a plea of treſpaſs, where it 1. Term Rep. 


ought to have been in a plea of debt: and the jurata is not the ſole 783. 
warrant to the juſtices of ni prius to proceed, for the writ of 4% 
tringas is to try the iſſue & in placito debiti, 5 prius, &c. ;” ſo that 
is a warrant to proceed, although the record of nz/# prius doth not 
oY warrant it. And it hath been ruled, that where, upon ſuch writ 
of diftringas, the ſheriff returns nomina zurater. inter A. querent. et B. 
defendent. in placita tran/greſſionis, where the writ (to which the pan- 


* nel is annexed) is in placits debiti (being but a miſpriſion of the 
ſheriff's clerk* in miſ-reciting the writ) it ſhall amended. , 
IVY Wherefore THE CoukT would adviſe thereof (a), — E——_ 
i | Court were unanimouſly of opinion, that it might be amended. Poſt. 278. 
u 
g Gryffyth agaigſt Biddle. de 13. 
| TRESPASS for taking a bullock and ſelling it. The defendant Error in ajuſti- 
juſtifies, Becauſe at the ſheriff's tourn, held infra menſem Paſeh., — dg 
v1z. 18th April, 6. Car. 1. the plaintiff was preſented for not ap- — yoo 
22 at the ſaid tourn, being deb te modo ſummonitus, and amerced ture, 
of y the jury, which was affeered by four of the jury at forty ſnil-, n. Ab 
not lings. At the next ſeſſions of the peace, v1z. 22. April, it was cer- 26. * 
tified and ratified by ſuch juſtices of peace; whereupon the ſteward Jones, 300. 
vo- made a warrant unto him to levy it, and fo ſold, &c. Upon this 1. Bc. Ab. 100. 
IG plea it was demurred. | | : 
for TROTMAN, fer the plaintiff, took three exceptions. FirsT, Be- How the keep- 
ells cauſe the defendant doth not alledge that the tourn was kept infra ing o aſhe ift 
moon 22 feilum Paſche, but inſiu men/em Paſchæ, which may be as — — Ws 
ave well be wx _—_ 3 after; and by the 21. Edu. 3. c. 15. the; — g 
te- tourn ought to be kept infra menſem poſt fe/tum Paſche, et poſt feſ- 8. f 
5 it tum Sant: Michaelis. So where the feng of the peace is «0/7 wh mg 
to be kept at one place, et non alibi niſi propter peſbilentiam, being 2. Leon. 28. 74. | 
ing kept in another place, it was held void, 7. Hen. b. pl. 12. 28. Hen. b. Sto. Ebz. 125, | 
jon, .. J. 8. Hen 7. pl. 4 Dyer, 137. | — — 
the ; 8. P. C. $4. 1. Vent. 107. 
m Tur Srcoxn Exckrriox, Becauſe the amercement is alledged An amercement 
— to be made by the jury, and affeered by four of the jurors, whereas in a i mon 
rd s it ought always to be aſſeſſed by the Court; for it is a judicial act, — mon 
ur. and ſhall be affeered by the affecrers appointed. Old Entries, 507. N 
New Entries, 119. ” heck 1 
Strange, 247. 2. Hawk. P. C. c. ig. f. 18. 4 Com. Dig. 156. Fitzg. . K. b 27, 
dee R. v. ae Term Rep. B. K p. 186. 4 — — . 8. 314 
hes. Tux TyirnD ExcErriov, That the amercement was levied Amercementsin 
inſt by the defendant, as bailiff, 'by warrant from the ſteward of the — 


court ; whereas by the 1, Ed. 4. c. 2. ĩt is expreſsly appointed, that by procefs from, 
die. the Nest. Jones, 301. 
| | no 
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7 GzvrryT® no fine or amercement in the tdurn ſhall be levied, unleſs it be cer- 
1 tified at the next ſeſſions of the peace by indenture, and inrolled 
1 Bors. there, and by proceſs made from the juſtice of the peace of the ſeſ- 
3 it: — ſions to the mheriff; and none of theſe circumſtances were here ob- 
| | Stawni, 83. ſerved: wherefore the levying by warrant from the ſteward was 
AE. pl. 31. ill, and therefore, &c.—ALL THE Cob Rr was of this opinion; 
1 Fiz. Torn, 3. and thereupon it was adjudged for the plaintiff. 
tk Hi. 23. Hawk. P. C. ; 
23. 5 
== Favely againſt Eaſton. 
| a | Vide ante, page 269. 
A fine of hnds "THIS Cafe was now moved again, nd argued by Hx DIL, Serjeant, 
in places known of "as the defendant, that this tine is not good. He agreed, that 
— places known out of any vill or hamlet a fine may be levicd for 
Konine the vill eceſſity; as a præcipe may be brought of a jerry in places known 
_ where the lands Hut of any vill or hamlet, as 34. Hen. h. pl. 1. 8. Edw.4. pl. G. is: 
Xe. but a fine cannot be of lands in a vill or hamlet by the name of a 
S. C. ante, 269. Place known, for the vill being the principal ought to be named; 
Jones, 301. and the place known may be known by one name one day, and at 
44% another day by another name, according to the name of the parties 
-whoare owners thereof; and a fine ought to be levied by a name 
certain, becauſe it is to bind a ſtranger, by 12. Eaw..4. pl. 37. and 
* 3. Edw. 4. pl. 27. Addition, in a writ of debt or other action 
4. com. Dig. Where proceſs of outlawry lies, ought not to be but of the vill or 
345 346. © hamlet, and not of the place known; . wherefore this fine being of 
2. Bac. Ab. 544, lands in a place known within a vill is not good. 
Sa, 1 25. Nov, Attorney General, d contra. The fine is good, for the fine 
Is drawn according to the writ of covenant, and the writ of cove- 
nant is guided by the indenture and agreement of the parties, viz. 
what they agree to paſs by fuch names, and it ought not to vary; 
and if it vary from the deed, the other is not bound. to levy the 
fine: and he relied upon THE YEAR-Books 21. Ew. 3. pl. 14. 
1. Hen. 5. pl. 9. 29. Edw. 3. pl. 11. 
And ALL THE JUSTICES /eriatim delivered their opinions, that 
it was a good fine. Whereupon it was adjudged for the plaintiff. 


Cast 14+ 


Car 7 | Smith againſt Hodgeſkins. 
f 0 Eafter Term, 8. Car. 1. Roll 104. | | 
" To an ation for AET ION FOR WORDS; for that the defendant maltitios? et 


- 
* . 


faying, *[charge 2 crimen feloni ei 'impoſuit, and cauſed him to be arreſted 
6c with yr b | When's 
oo for felony. | 


3 of ©* Lowy,” it is} 5 2 $ 
| ik 20 jeſtification The defendant pleads, that the plaintiff aſſaulted him upon the 
V3:44 * eharthe plaintiff highway near Highgate, and beat him: whereupon he complained 
iS | ¶Hulted the de- to the conſtable of this matter, and defired the conſtable to attach 

' 


: —— 4 him; and he refuſed, unleſs the defendant would ſay that * he 


theſs words to charged him with felony ;*” which ſpeaking, occafioned as afore- 

induce the con- ſaid, is the ſpeaking. 

5 Nable to take RE a LI , 
bimintocuſtody The plaintiff upon this plea demurs. 


- 2p — 3 Gr1MsTON now moved, that this is no co“ our of plea, for the 
$, e Jones,301 defendant doth not ſhew any cauſe to charge him with felony; 
@ 1.Rolt. Ab. 42, therefore it is no excuſe or cauſe of juſtification of theſe words. 


3- Term Rep. 183. 
= ALL 
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ALL THE CouRT were of this opinion; and gave rule for judg- Smrru 
ment for the plaintiff, unleſs, &c. againſt 


4 HcepGrsx1Ns, 
AFTERWARD, at the day given, the defendant by WAR D 
moved, that the action lies not for theſe words; for it is, that . 
crimen feloniæ ei impaſuit, which is not in itſelf cauſe of action: 
and for that he cited the caſe of King v. Mellor (a), where an action 
on the cafe was brought, becauſe crimen feloniz ei impoſuit, and ſaid 
to the conſtable preſent, ** I charge you to arreſt him for felony.” 
And, after verdict for the olaintith it was moved in arreſt of judg- 
ment, tłat theſe words were not actionable; and adjudged by the 
Court for the defendant ; and ſhewed a copy of the record. 


_ Jones, Fuſtice, faid, he was Judge at that time in this court, and 


'doth not remember any ſuch caſe; but if it were adjudged, it was 


becauſe the words be not laid to bg ſpgken of the piaintiff. And 

as this caſe is, he conceived clearly de action lies; for it is a 1. Roll. Ab. 4 
malicious ſcandal when he chargeth him with felony, and in his 

own ſhewing doth not ſay what kclony was committed. 


BERKLEY, Fuftice, and MYSELF (RICHARDSON, Chief Fuftices 
being abſent) were of this opinion. Whereupon rule was given 
that judgment ſhould be entered for the defendant, unleſs, &c. 


(a) Poph. 201. Latch. 175, Bendl. 202. 


Lawrance againſt Woodward. Casr 16, 


ACTION FOR WORDS; becauſe he ſaid fals> et malitios of To ſay ihat ano- 
the plaintiff, © Thou didſt violently, upon the highway, take _ * violently 

* my purſe from me, and four ſhillizgs twopence in it, and 22 — 

« didit threaten me to cut me off in the midſt; but 1 was forced to « 2 


run away to fave my life;“ and that he accuſed him before imports a charge 
Mr. Cheſter, juſtice of the peace. that he took it 

, Dees © . | a &« felenioufly and 

PRYNNE, after verdict, upon not guilty, moved in arreſt of « by robbery.” 


judgment, that an action lies not for theſe words; for he doth not 1. Roll. Ab. 66. 
ſay that he rebbed bim, nor taat he felonioufly r10k away his purſe : 70. 

and it may be taken in mitieri ſenſu, that he took it in jeſt, or in Jones, 302. 
other manner, which was not fdlonious: alſo it is the more in- Yelv- 58. 145. 
forced, becauſe it was but an accuſation before a juſtice of peace; ©'* Jas. 38%s 
and for an accuſation in form of juſtice an action lies not. — 9 


| doubted thereof, becauſe it is not a dire charge of a felo- Bull. N. P. 5. 
nous taking or robbery, by reaſon of the caſe of Holland v. Ston- 
ner (4), where the defendant faid, Thou art a lewd fellow, thou 
* didft ſet upon me by the bighway, and didſt take from me my 
* purſe and twenty marks in it, and I will be ſworn to it.” Being 
adjudged in the — bench for the plaintiff, it was reverſed in 


the exchequer chamber; for he doth not charge him with felony 
er robbing of him. | | 


But Ricuannson, ee, Joxks, and BERT EV, . Yelv. 38. 145 
held, that the action lay; for * violently taking from him his 

* purſe, and threatening to kill him, and that he was in fear of 

* his life,” is a deſcription that he took it from him feloniouſly 

and by robbery. Whereupon rule was given that judgment 

tould be entered for the plaintiff, | 


(a) Cro Jac. 315, 316. 
CRO. CAR, - T E 


478 
Cat " 


If the ſheriff re- 
turn 23 on the 
Genire, and 24 
en the bab. cor. 
and the 24th, 
omitted in the 
vente, appear 
and is ſworn; 
the error after 
verdict is 
ameadable, 


(] See Caſes 
in Crown Law, 


182, 184 
CAR 15. 


If ene of the 
Jurors who try 
a cauſe be not 


ane of thoſe re- * 
tutned in the cordingly. 
u The error aſſigned was; Becauſe upon the ventre facias three- 


weave ſaciai, 
Is a miſ- trial. 
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Le Marchant egaiaft Rawſon. 
| Ante, Page 276. | 

T HIS Caſe was now moved again.—And ALL THE Covrr, ,- 

riatim, delivered their opinion, that it is but a default in the 
clerk, and is amendable; for the record iis good, and the clerk 
having it before him, it was merely a miſpriſion of him: and the 
Juſtices of ni prius having a good record and a good iſſue, and that 
tried, it is Vell enough; tor they have ſufficient by the record it- 
ſelf, by which it appears unto them what is the iſſue; and the writ 


of diftringas with the niſi prius is a ſufficient warrant for them to 


proceed. And ALL THE Cover conceived, it is directly within 
the 8. Hen. 6. c. 12. and amendable. | 
1; Roll. Ab. 204. Cro. Jac. 158. 163. 354+ 647. Cro. Eliz. 258. 1. Term Rep. 782. 


In the principal cafe the clerk, before and without direction of 
the Court, had amended it, which amendment was ordered to 
ſand, and that the plaintiff ſhould have his judgment: but be- 
cauſe it was the default of the clerk of the treaſury, to commit ſuc! 
a groſs offence, he was fined forty pounds, and the clerk who made 
the amendment, without the Court's direction, was committed to 
8 (a). Dyer, 260. 2. Hen. 4. 6. 7. Edw. 4. 1 5. 2. Rich. 3. 11. 
IH. 4M. 0. 1 1. F | 


Fines again Norton. 
Trinity Term, 8. Car. 1. Roll 1386. 


FRROR of a judgment in the common pleas in aſſumpſit. The 
_ defendant pleaded ** nor une * which was found againſt 
him, to his damages of four hundred pounds, and judgment ac- 


and-twenty jurors were returned, and in the habeas corpora there 


$.C. Jenes, 360. ere four-and-twenty, viz. the three and- twenty who were re- 


Ante, 223. 


turned upon the venire facias, and one Malter Lambert, who was 
not therein returned; and being returned by diffringas, twelve of 
them were ſworn, whereof the {aid /Yalter Lambert was one; and 
the iſſue tried by them : whereupon judgment being given, this 
was aſſigned for error, and to be a tnif ttial ; for it is tried by one 
who was never returned by the ſheriff upon the venire fac ias. 

ALL THE CovrT, who ſeriatim delivered their opinions, held 
this to be a manifeſt error, and not aided by any of the ſtatutes of 
32. Hen. B. c. 30. 18. Eliz. c. 14. or21. Jac. 1. c. 1. for a juror 
miſ-named is not a juror, who was never returned by the ſheriff, 
ſo as he appearing is ſworn without warrant, and is one added for 
the pleaſure, and peradventure by the nomination of the plaintiff: 


this is cofis omſſus out of all the ſtatutes, ahd not remedied by any 


of them, nor can it be aided by the examination of the ſheriff. 
But if twelve of the twenty-three returned had been ſworn, and 
not the ſaid Lambert, it had been aidcd by the ig. Eliz. c. 14. as ap- 

ars in Tyrrell c. Gardiner (a). Wherefore for this cauſe the 


judgment in the common pleas was reverſed, 


() 5. Co. 37. 5. Co. 42. 
Voung 
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Young againſt Stoell. Cain by. 
ACTION ON THE CASE, for diſturbing the plaintiff to ex- — 
erciſe THE OFF1CE OF REGISTER in Rochefler; and ſhews, — 
that the office was an ancient office, and grantable as well in re- that an once 
verfion as in poſſeſſion; and that in the year 1622 this office was was ancient and 
granted to him by the Bi/hop of Rochefler, HABENDUM poſt mortem grantable in ro- 
vel ſurſum redditrnem of J. S. who held it for life, exercendum per er i 
ſe vel ſufficientem deputatum ſuum cim vadiis, &c. 1 


Upon not guilty pleaded, and trial at the bar; the plaintiff, upon 2. Rol. Ab. 1 53, 
the evidente to prove it was an ancient office and grantable in re- Ea. RA. 49. 53. 
verſion, ſhewed a grant of 4. Edw. 6. to one 2 in reverſion, ; 12 
after the death of Buſpfield and Bu/hfield, and confirmed by 466. 855 
the dean and chapter, which was in eſſe, the 1. Elia. and that in 


7. Eliz. he furrendered and took a new grant to him and J. S. 


And it was held by ALL THE Covar, that this was a good in- 
ducement, that it was anciently ſo grantable in revetſion, but being 
matter of fact, was to be left to the jury: but they conceived, if 
it had not been uſually and anciently granted in reverſion; yet 
being granted before the ſtatute of 1. Ex. c. 4. and being in c at 
the time, and the eſtate confirmed by the dean and chapter, that 
it was a good grant. 


SsConDLY, It was moved, that the reverſion of ain office can - The reverſion of 
not be granted by 4 common perſon. —And it was agreed by THE an office cannot 
Couxr, that it cannot be granted as a teverfion, and by the name — by 
of a reverſion ; for there is no reverſion of an officeunleſs it be an — — * 
office of inheritance, yet it may well be granted in reverſion, Bu- grant babendumn 
bendum after the death of the grantee for lite. after the death 


of the grantee is 
_— Jones, 311, 2. Sid, 81. 10. Co. 61, 1t, Co, 4. 2. Co. Cit. 336. Pa; Bath 
* 735» 730+ 


Tntzpty, It was moved; that this grant in teverfion to Tous 
is void, becauſe he was a perſon — ne the time of the grant ts we dart 
exerciſe it, for he was an Infant of the age of eleven years and no office of regiſter 
* * h it be granted to him, HABENDUM er exer- — 
cendum per fe vel ſufficientem deputatum ſum, yet it is not for 
an infant cannot make a 72. an aithoogh at the time. when > of prong 
the tenant fot liſe of the office died, he was of the age of thi | 
years, yet being void at the time of the grant, it cannot be 
good by any ſubſequent act. — 

But Joxks, BEAKIzv, and MYSELF (RicHarnson being ab- 2 
ſent) held, that the grant was good, notwithſtanding tliat exception; 82222 
for the grant is not void becauſe at that time he was an infant, or 40 15 
becauſe an infant cannot make a deputy : for an infant who can ro. Elz. 637. 
write and underſtand the Latin tongue thay be a regiſter, and may 1 Jones, 210. 
have ſufficient knowledge to write and regiſter acts, which is ſuf- * Jobe 126. 
ticient for his place, at leaſtwiſe he may have ſufficient knowledge 175 
to make an able deputy ; and jf he put in one who is infufficient, „ Com. Dig. 
it is cauſe: of forfeiture of the office ; but as this caſe is, it was 283. 

nted to him in reverſion after the death of the then regiſter, and Cove: 226 
bent able to exerciſe it at ſuch time as the office fell? it is ſuf- N 


: i 'Y 


tun ſeum, &c.iv 
good. 


# 
o 


FovRTHLY, 


— u— —— — — 


—— — A T:. — — 
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5 
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—— ——— — — 


Casr 29%. 


If the lord in- 
cloſe and ap- 
prove the waſte 
land, and the 
fences are 
thrown down 
in the night, 
an original writ 
ſhall iſſue to en- 
quire who the 
malefaQors are; 
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ForRTHLy, It was objected, that the office was uſually granted 
with a fee of a robe, or thirteen ſhillings fourpence; and here the 
office is granted with the fee of the robe, and not in the disjunctive, 


- or thirteen ſhillings fourpence.— Se non allocatur : for it being 


after the grant in the HaBExDUM ſhall not make the grant to be 
void; and it is only void quoad the fee. | 


Tus Cour ſaid to the jury and counſel, that if they will, they 
may find the matter ſpecially ; but no ſpecial verdict was given, 
but a general verdict for the plaintiff, 


The Cale of the Foreſt of Dean. 
Eafter Term, 8. Ctr. 1. Ro | 


A WRIT iſſued out of the chancery, bearing date 13. March, 
7. Car. 1. to the ſheriff of Glouce/ler, commanding him per 
ſacramenta proborum et legalium hominum de comitat. prædict. to en- 
uire, qui malefaclores et pacis regis perturbatores apud foreſtam de 
DEeaxe, ſepes ct faſſata oh AN. GiBBONS Aid. per ipſum nuper levat. 
NOCTANTER, aut tal: tempore, quo 2 eorum ſciri non credebant, 
preflernaverunt, to the damages of the ſaid Joux, et contra pacem. 
Et i prædictus Jou Ax. fecerit te ſecurum de clamore ſuo proſequend:, 
tunc pone per vadios et ſalvos plegins, omnes lies ques culpabiles ibidem 


and if the ſheriff inueneris, quod /int coram nobis in Quindend Paſchæ ubicunque, c. ad 


return that it 
wat by perſons 
unknown, 4 
diftiringas ſhall 


iſſue againſt the 


inhabitants of 
the adjacent 
towns, to 
enquire and 
make good the 


reſpondendum nebis de pace fraftd quam preditto JOHANNI de tra. 
gr efſienc, _—_ | 


The ſheriff at Quiudena Paſchæ returned the inquiſition, quid 
virtute brevis prædicl. ad inquirendum (reciting the writ) per ſa: a- 
mentum duodecim, &c. qui dicunt ſuper ſacramentum ſuum, quod qui.ten 
malefactores et pacis regis perturbatores vi et armis ſepes vr. 709 par- 
ticarum ſepium et foſſurum ipſius Jon. GInBe xs apud fore/:am de 
DEANE, uuper ante per ipſum levat. preſternaverunt; ſed qui aliquan 


Poſt, 439. 580, Partem inde profliraverunt juratores frediftti ignorant. It ſimiliter 


Jones, 306. 
2. Inſt. $6. 
473+ 476. 
Skinner, 93. 
Dyer, 47. 316. 


dicunt quid vi armatd, et cum multitudine gentium, malefatlgres et pucti 
perturbatores prædicti fuerunt ; ita quod nullus ad ipſos appropinqua e 
ad ipſos cognojcend. auſus fuit, et tali tempore quo faclum eorum ſeirt non 
credebanty ſapes et falſuta praditta projiraverunt et redierunt. | 


Hereupon a writ of diſtringas iſſued reciting the firſt writ, and 
the inquiſition thereupon returned, and commanding the ſheriff 
of Glouceſter, © quid d;ſtringat propitiquas villatas ſepibus et fiſſiti 
* pr diftis circum adjacent. prædiclas jepes et faſſata proſtrata levare 
&« adcuſtodes ſuss proprios. And by the ſi mz writ 1: was commanded 
to enquire quæ damna prædictus Jon AN. GIBBONS occaſtone proſtro- 
tionis prædictæ 169 particarum ſepium et foſſurum ſuſtinuit, et damia 
illa cid. Jol Ax. Gr RRHOxNS re/fitrere, and to return the writ and in- 
quiſition in Oclab. Trin. | 

The ſheriff hereupon certified, qudd villa de BRETILLS, et vigil! 
aliæ vill (namingthem), in the county of Glouce/ter, ſunt propingue 


villata ſepibus et foſſatis infra mentionatis circumadjacentes; and fur: 


damnum in guddam mquiſitione brevi annexat. tid. 


ther certified, qu 


JonAx. GIBBOx, propter,brevitatem temporas reſtitucre non poteſt ; and 
returned iſfues upon every of the ſaid villages, and that the reſidue 


of the execution of the writ appeared in quddam inquiſitione = 
f ; - brevi 
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brevi anuexat. and returned the inquiſition, whereby was found, that TheCa:n of the 
the ſaid Jo G1BBoxs ſuſtinuit damnum occaſiane præmiſſarum ad 2001. * _ of 

Br AMPSTON, Serjeant, upon this return, took divers exceptions : * e 
venue to 2 


FirxsT, For the foreſt of Dean ; there is not any pariſh named it need not 
wherein it lies, —Sed non allocatur : for a foreſt is certain enough by —_ what 
itſelf. pariſh it hes, 

SECONDLY, Becauſe this writ is founded upon the ſtatute of A writ of ne- 
Meſiminſier the Second, c. 46. that if THE LORD hath r:ght to im- f@n'er need not 

rove any his waſte, &c. and his hedges be deſtroyed nactanter, and _ PREP 
it cannot be known by the verdi& of the aſſiſe or jury who thoſe * * 
male factors were, the towns near adjoining ſhall be diſtrained to vil; for it is 
levy the hedge or dyke at their own coſts, and to yield damages: fufficient to 
and he doth not ſhew here that he is THE LORD of the faid waſte, ae = KrIeV= 
and hath right to improve it. But Nov, the King's Attorney, who — ee 
deviſed this writ, ſaid, that it ſufficeth in a writ to ſhew the grief as 
breviter ; and if he be not any ſuch perſon as may incloſe, it ought 
to be ſhewn on the other fide. , 


THIRDLY, It was objected, that this incloſure is not ſhewn to The fact of ap. 
be with the king's licence, and then it is without warrant : but © provement 
thereto was anſwered, that it ought to come in by plea, after ap- . *ithour li. 

: . cence cane 
pearance, and not by way of exception. Moy oye. 
apainſt proceeding in a nnter, but muſt be pleaded. 2. Com, Dig. 431. 

Nov, the King's Attorney, alſo moved, that they had no day in Ifthe inhabi- 
court, becauſe the writ and the inquiſition were returned the laſt tants do not ap- 
Term, and they then not appearing and pleading, they ſhall not be P 2nd plead 
received to come in by way of exceptions in this manner. And de ee 
ſhewed a record in Trinity Term, 15. Edw. 1. Roll 4. where ſuch a on a — 
writ was awarded for one Nicho/as de Stapleton, whole hedges were neQanter, they 
caſt down neanter, and not being known by whom, he had a writ ennot tcke ex- 
to diſtrain propinguas vilius to repair; and he ſaid, that was the ©P"'92 tothe 


precedent for this caſe : and he prayed a new dijtringas might be — 


1. Show. 1c6. 


- 


1. Sid. 107, 


" Lut, 1 57. 2+ Com. Dig. 41 
(a) See 29. Geo. 2. c. 56. and 31, Geo. 2. mons for planting; and the puniſhment of g 
&+ 41. ir the modern mode of inclufing com- thoſe who proftrate the incloſure, 
Johns again Staynar. | Carz 21. 


Jide Ante, 272. 


PT 115 Caſe was now moved again by Rol Tx, for the defendant In ejeament, it 
in the writ of error: and he vouched the caſe of Calthorp v. the euſeer bb al. 
Culpeper a), where treſpaſs of aſſault and battery was brought and lecged after the 
tried in Middleſex, and the bill upon the file was in London, it was a eps — 
reſolved, that it was a declaration and trial without bill, which is —— 2 
aided by the ſtatute ;, wherefore it was there adjudged for the Flain- Ante, go. 272, 
tiff. And another precedent, Kelley v. Keynell (4), where debt was Poft. 327. 
brought in Exeter, and the writ ſuppoſed it to be within the county 8. O. Jones, zeg. 
of Devon, after verdi& it was held, that the writ in one county Cie. fac. 479, 
cannot be intended for an action in another county, and therefore Wo. El. 224, 


N was a trial without an original, But ALL THE Cour here 1 Dig. 


1. Bac. Ab. 92. 97, 98. 


(=] to. * 655. 
held, 


(b) oro. Jac. 674. 


purge ů — — 2 — — 


25 Michaelmas Term, 8. Car. 1. In B. R. 
Jury held, that this judgment was erroneous, becauſe this original is 


N. * certified as an original in this action, which is betwixt the ſame 
parties of the ſame land and of the ſame term, and being taken out 
fore the cauſe pf action, it is a vicious and an ill original, not 
aided by any ſtatyte ; and compared it to Biſbop's Caſe (a) : where- 
upon they all agreed, that the judgment was erroneous ; and there- 
fore it was reverſed. | 
(s. Co. 33. 


. John George and his Wife again/t Harvy. 

To fay, ? You A CTION ON THE CASE; far that the plaintiff having com- 

2 322 X munication at Bury with the dęſendant of his the ſaid plain- 

42 tiff's wite, the defendant ſaid, She,“ imnuendy the plaintiff's 

tionable. wife, © is a witch, and a ftrong witch.“ 

See pol. 324. WHITFIELD moved in arreſt of judgment, that theſe words are 
nat actionable, unleſs he had faid, ſhe committed witchcraft in 
bewitching ſome perſon or his goods, ſo as ſhe ſhould be puniſh- 

Jones, zug. able by the 1. ac. 1. g. 12. (a); for the word © witch” generally 

ante, 141 is but a ward of ſcolding, ang moſt commonly uſed af bewitching 

* one with his words or counfenance; and he ſaid, it was ſo ad- 

„ *: judged in Hauses v. Auge (b). 2 — 

Th But it was alledged on the other fide by GIMSsrox, that in 
Hughs v. Farrer (e], for calling one © witch, and that ſhe had be- 
++ witched his drink,” it was adjudged that the action well lies. 

But becayſe it was ſaid there were precedents both ways, the 
Court would adviſe (4). 25 3 
(a) Repealed by 9. Geo. 2. c. 3. See (c] Ante, 191. 
1. Hawk. ch. 4. . 5. — (4) It was moved again in Michaelgas Term, 
1) Co. Jac. 531. and adjudged fur the defendant, Polt, 324- 


Earn v3. Callis agai»ff Malin. 
+ Trinity Term, 8. Car. 1. Roll . 


A declaration AET ION. FOR WORDS. Whereas the plaintiff - uſed 


for ſeandatous per magnum tempu: the trade of buying and felling of cattle, 
2 ? and divers times bought upon his credit ; that the defendant 
wa ee iaid of him, 7 art a hantrupt The defendant pleaded not 
trader at the guilty ; and found againſt hjm.—And becauſe he did not ſay, 
nme the words that he uſed the trade at the time of ſpeaking the words, but pr 
were ſpoken. magnum tempus uſus fuit, which may be divers years before, and tlic 
. Jones, 3c4- ation lies not, unleſs at the time of ſpeaking the words he uſed 
a 2 the trade of buying and ſellipg of cattle, therefore it was adjudged 
Yelv. 21. 10. for the defendant. | 


7. Com. Dig. 29 5- Salk, £54. Sie. 676. 1169. LJ. Ray. 1417. 2. Burr, 1688, 


Cove 24 Parker againft Grigſon. 
ä T inte, Term, 8. Car. 1. Rell 130. 07 1 306, 


The want of a JECTMENT. > iter yerdift, it was moved by Gg1msros 


bo & 
blieben in ſtay of judgment. that there was not any bill upou the file; 
aide”, after ver. and it was prayed, that the Court would order that none might be 
diet, dy18.Eliz. filed. But THE Cob held it to be aided by the equity of the 
2 18. Eliz. c. 14.; and in Meodhoiſe v. Will's (a) it was lo reſolved 
Hob. eve in a writ of error. © Whefeforęe judgment was given for tie plain- 
1. Con, Dig. tiff, notwithſtanding this exception. 

| 9. B ch Trinity Tor 6. Jac. 1. Roll. 945, 

0 WPI coin En. dat eos 99 Stirley 


/ 


| is 


me - 


ut 
10 
re- 


in- 


are 


ing 


in 
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Stirley againſt Hill. cu 25. 

ANT ION FOR WORDS ; for that he ſaid to the brother of Words not im- 
<2 the plaintiff, © Thy brother was whipped about Taunton Croſs Porting certain 
« for ſtealing of ſheep, or burned in the hand or the ſhoulder.” rents cn 9 
After verdict, upon not guilty pleaded, and found for the plaintiff, 
it was moved in arreſt ot judgment, that theſe words do not im- Jones, zes. 

rt any certain ſlander. And of that opinion was ALL THE 

ouRT. Wherefore it was adjudged for the defendant. 


Gryſill againſt Whichcott. Cas 36. 
Trinity Term, 8. Car. 1. Roll 420. 


DEMURRER in ejetment. The queſtion was, If one mort- lt is not uur 
gage land for one hundred pounds, and take bond for the e a bond 


intereſt of eight pounds per annum, payable. half-yearly, whether = Fre Rs 
that makes the bargain uſurious againit the ſtatute 's )? tereſt of a ſum 


Becauſe, as it was pretended, the uſe ought not to be paid until — — — — 


the end of the year, and contracting to have half of it yearly, is not though made 
warrantable by the ſtatute. | | paydble ba/f- 


But THE Covkr, upon the firſt argument at the bar, over-ruled . 25 
it, that it is not any uſurious contract contrary to the ſtatute, be- Pet. gol. 
cauſe the hundred pounds is let for a year; and the reſervation is 
not of more, but of what is permitted by the ſtatutes : and although — 
the intereſt is reſerved payable half-yearly, it is allowable, for he 67 


T» 


| doth not receive any intereſt for more or leſs time than his money Yelv. zo. 


is forborn ; wherefore, without difficulty, it was adjudged for the Jones, 396. 
plaintiff.— And error being brought in the exchequer chamber, ory bg 
and the error aſſigned in point of law, the judgment was affirmed. - Mod. _ 
1. Hawk. P. C. 529, 5. Bac. Abr. 408. Cowp. 112, Dough 235. 


29 21, Jac, 1. c. 17. ; but by 12. Ann. c. 16, intereſt is reduced to 5 per cent. 


Burgaine againſt Spurling. | Cart 27, 
Viae Ante, page 273. No. 10. 


T's Caſe was now argued again: and it was ſtrongly urged for tf a copyholder 
the plaintiff, that by the firſt ſurrender all the eſtate of the forrender to 4. 
copyhold until the condition performed is out of the ſurrenderor, — aſterwards 
ſo as he hath not any intereſt left in him to make another ſurren- — 
der, although he afterwards ſhould perform the condition; for he and tben the for- 
cannot make the ſecond ſurrender, which was void, to be good : render to A is 
but when the condition is performed, the eſtate is reveſted in him; preſented at the 


and then he might well make the third ſurrender. 5 


But it was thereto anſwered, and RESOLVED BY THE Cour, that he ſhall avoid 


the ſecond ſurrender is not hindered by the firſt, for nothing paſſed the admiſſioa of 


thereby until it was preſonted in court, and admittance thereupon z F. 

but the intereſt and right of the copyhold and the poſſeſſion remained 569. 

with him who made the ſurrender, ſo as he may transfer it to any S. C. Jones, 306. 

other, and it ſhall be good, if the firſt ſurrender doth not take 1. Kol. Ab. 473. 

effect; for the ſurrender into the hands of the tenants was but an u . 

incheation of his eſtate to whoſe uſe the ſurrender was made, and ors, Tz. 349. 
Cro, Jac. 403. Pollexf, 50, 1. Term Rep. 6o0. 2. Term Rep. 484 · 
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Busen ſuch an inchoation as had no perfection, but became merely void 
1 7 and the ſecond ſurrender good: as a bargain and ſale to one, an 

rkg after à bargain and ſale to another, the firſt is not inrolled, but 

Ante, 213. only the ſecond, the ſecond is good: ſo a grant of a reverſion to 

Oro. Jac. 53- one, and before attornment a grant thereof to another, and to the. 

_ ſecond grantee attornment is made, the ſecond grant is good, eri 

= 2 operatur by the firſt: ſo whore a fine is acknowledged to one, upon 

314: b. a dedimus pote/tatem, and afterward a ſecond is acknowledged, and 

the firſt fine not recorded, the ſecond fine is good; but if the firſt 

fine had been recorded in court in time convenient, viz. the next 

Term, it had been good, and the ſecond had been merely void; 

ſo this firſt ſurrender, when it was not preſented at the next court, 

is as if none had been made, and merely void ab initio ; and there- 

fore the ſecond ſurrender good. 


Payment beer SECONDLY, ALL THE COURT AGREED, that whereas in the prin- 
the day in a Cipal caſe the condition was for the payment of 1050l. pan the 
_ — firſt of Zuly, and the payment was made befare the firſt of July, 
dan to pay at di. upon decima ſexto Junii, and an acceptance thereof, it is a good 
the day. performance of the condition. 

Pl. Com. 291.2. Co. Lit. 212. Cro, Jac. 435. Moor, 47. Cro. El:z. 142. Douzl. 49. 2. Term 
Rep. 388. 3. Term Rep. 374. See 4. Ann, c. 16. f. 12, | i 


After ſurrender, NorE, That the firſt ſurrender is merel vord, and as if it never 
the eſtate 7e- had been made; and that after the ſurrender, he who ſurrendered 
—_— = . 4.4 IPL 1 . 
ſurrenderor un- Temained always copyholder, ſo as it ſhould deſcend to his heir, 
ei edmittance. and he might diſpoſe thereof: but if the firſt ſurrender had been 
8 preſented at the next court, that would have ſo bound the land, as 
8 all meſne acts done or made afterwards would have been void. 
Cro. Jac. 403 · * ; 4 1 : ; - p 64% 
3- Bult. 213. — Judgment for the plaintiff. ag 
3-Roll, Ab, $02. 3. Lev. 385. 1. Vent. 261. 4. Term Rep. 393, 609, 2. Term Rep. 158. 


Cazt 28, | Delves againſt Clerk. 


A promiſe to A SSUMPSIT . Whereas ihe defendant was ſeiſed of ſuch lands 
are land 1 in Chiſlehurfl, in the county of Kent, 21. Aar 1631, in fee, 
Val, and muſt and was in communication with the plaintiff to ſell the ſame for 
don Fouts ſuch a tum; that the defendant, adtunc ct ibidem, wiz. preditle 
Paſt 9 %%½ 31 May 1631, h London. preditt. in purochid Beatee Marie, Sc. in 
* consideration of ſuch a ſam, promiſed to aſſure, &c.— Upon nn 

2 176. aſumpſit, the trial was in London, and exception taken in arreſt of 
>. Term Rep, judgioent, that it was a miſ-trial, and not aided by any of the fla- 
241. tutes; for it guglt to have been tried in Kent, where the land lies, 
| 2nd where, by the cd{nnc._ et ibidem, the promiſe is, and the were 
cannot be altered, AlL "THE CovRT was of this opinion, that 

the cid is idle. and may not alter it. M hereupon a de- 

745 de nad was awarded, rg; | 


andy 
fee, 
> for 


dit 


c. in 
Q 1101 
ſt of 
- {ta- 
| lies, 
eu 


that 


e far 


or, a drunken fellow.“ 


Z plaintiff, and by MEREFIELD, for the defendant ; and by him much 
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Cucko againſt Starre. C43 29. 


PROHIBITION was prayed to the ſpiritual court to ſtay a ſuit Prohibition 
there for defamation for theſe words: Thou art a drunkard, granted to 
itay a ſuit for 
N a calliag a man 
And by the opinion of Joxks, BERKLEy, and MYSELF, a pro- a drunkard. 
hibition was granted: for theſe words do not concern any ſpiri- Ante, 111.229, 
tual matter, but are merely temporal: and they are but convitium Fell. zog. 
temporale, and a common phraſe of brawling, for which there ought 5.C. Jones, 305. 
10t to be ſuit in the ſpiritual court = it was held in Martyn 2. Roll. Ab. 296. 
Calthorp*s Caſe, in the common pleas. EE F. C. 
But Rieu Ax DSO doubted thereof, becauſe the ſpiritual court as 1. Bac. Ab. 58. 
well as the temporal may meddle with the puniſhment of drunken- Vp. 424. 
neſs; ſo it is not merely temporal: but he aſſented to the grant of DIY Rep. 
a prohibition, and the party may, after declaration, if he will, dey oa Term Rep. 
mur thereto. Whereupon a prohibition was granted, 473 


Major againſt Talbot. Carr 30, 
Enfter Term, 8. Car. 1. Roll 419, 


(COVENANT. ' Whereas one Selbie and EAxabeth his wife were On an aſfgnment 
ſeiſed of ſuch an houſe and land, to them and the heirs of the of land by buſ- 
huſband, and ſo ſeiſed, by indenture let that houſe and land to the u and wike, 


defendant, wherein' he covenants with them, and either of them, — — — 


and with the heirs and aſſigns of the huſband, for doing all repa- and the bar of 


rations; the huſband and wife conveyed that reverſion to the the huſband, it 
plaintiff in fee, who brings a covenant for not repairing of the i ſufficient to 
faid houſe, declaring upon all this matter, and concluding, quid ——— 


8 f | . of 
aftio ei accrevit, as aſſignee to the huſband, and avers not the wife — + 


to be dead. Jones, 305. 


The defendant demurs; which was argued by RoLLe, for the — Ls. boy 


inſiſted, that the plaintiff having his eſtate, as well from the wife 1a Rag. 224. 


who had an eſtate for life, as from him who had the fee, ought to 1. Peere Will, 

have brought covenant as aſſignee to both, and not as aſſignee to 378. 

_ _ _ the inheritance, unlefs the wife's death had been al- —_— — 

edged ; and for that purpoſe he cited Treport's Caſe, 6. Co. 15. and pou 1.6 43 

Dyer, 234. 6. r | 7 ie, 5 | Doug. 349.432. 
But ALL THE COURT held, that the action is well brought, bein 

brought by the aſſignee of him who hath the inheritance, and ſo 

no prejudice to any, and the eſtate for life, being transferred with 

the fee, is —_ drowned and confounded ; Fo as he being aſ- 

ſignee of the whole eſtate, and ſhewing all the matter, it is good 


 fnough. Wherefore it was adjudged for the plaintiff. 


Kercheval againſt Smith and Others. Care 31. 


| ACTION on the caſe againſt them, Becauſe they being church- The ſutute 


wardens of , preſented the plaintiff falsd et mal:tios? upon 7. Fac, 1. c. 5. 
a pretended fame of incontinency, n not guilty, it was found d 47. Jac. r, 


for the defendants ; and moved, that they might have double coſts, © 22; 5's 
churchwarezns, c. do not, extend to matters of eccleſiaſtical cognizance, | Ante, 175, | = 0g wag 


$. C. Jones, 395» 
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Keneungvarh becauſe they were troubled and vexed for matter which did con- 

* wE aug ern their office. —But 1T was RESOLVED, it was not within the 

orn. ſtatute, for it is merely eccleſiaſtical; and the makers of the ſtatute 

never intended to give double coſts, but where men are vexed con- 

— mY P.C. cerning temporal matters, which they ſhall do by virtue of their 
. office, and not for preſentments concerning matters of fame. 


Cs 33. Nevill againſt South and Delabarre. 
| In the Exchequer Chamber. 


Error does not- [ERROR brought in the exchequer chamber of a judgment in a 
— 3 ſeire fucias by an executor, to have execution of a debt reco- 
ber by 27. Ele. vered by the teſtator. And it was now moved, that the record was 
c. f. on a judg- hot well removed, for no writ of error lies there upon a judgment 
ment in ſcire in a ſeire facias; for the ſtatute 27. Elix. c.8. gives it only in ſeven 
— ſeveral _ ViY. in ou or actions % debt, — —_— ac- 

o 46, compt, actions upon the caſe, cjeclione firmæ, or tre, «mh o a ſcire 
po. 92 facies is not mentioned my it hath been adjud 4 that — 


Roll. Ab. ; ; 
Roll. Rep. 264. lies not there of. a judgment in a ſcire facias _ bail, nor in a 
0 


Vent. 38. writ de ſcandalis magnatum. —But THE Count doubted whether this 
balk. 263. ſcire factas, being grounded upon a judgment in an action of debt, 
np gar 17 be not within the equity of the ſtatute ; therefore they would fur- 
Rn. 97. . . ; 

12. Mod. 10g. ther adviſe. , 

Gam. 393. 2. Bac. Abt. 212. Sed vide Wright v. Nutt, 1. Term Rep. 398, 2. Term Rep. 46. 
* Care 33. Hitchman againſt Porter. 

| Trinity Term, 8. Car. 1. Roll 483. 
RROR of a judgment in the common pleas. The error aſſigned 


_— —— 2 was, Whereas an action upon the cafe was brought in nature 
ſufficient for the of a conſpiracy ; that the defendant faliꝭ et malitiese impoſed upon 
plaintiff to fay him crimen talis feloniæ, and cauſed him to be arreſted thereupon, 


that he was h. and bound over to the aſſizes, and exhibited a bill of indictment 


. cn" againſt him for that ſuppoſed felony, and cauſed him to be indicted 


out adding ide, and detained in priſon until he was legitime modo acquietatus ; and 
Cro. Jac. 230. he doth not ſay ** inde,” which was a principal word, and the 


Strange, 1+4- principal cauſe of damages: and it was ſaid, that in Stiles ꝓ. Pricket, 
1. Com. Dig, or this point judgment was reverſed: and that in this Nea. for 


Dergl aß, this default in the like action, betwixt the ſame parties, judgment 
2. Term Rep. was given, quid querens nihil caperet per bree; and this judg» 
* e meat here in queſtion paſſed ſub ſilentio.— Sed adi our natur (a ). 
8 _ (a) It was moved again, and adjudged for the plaintiff, Polt. 315. 420. 


Carl 34- | Lyſter again ſi Bromley. 
Trinity Term, 8. Car. 1. Roll 235, 


A ſheriff may ERROR of a judgment in the common pleas, viz, DEBT by the 


— ' under-ſheriff for his fees, where he demanded 121. 10s. for ex- 
firſt 100l. and ecuting of a capias ad ſatisfaciendum of 400l. 

| = —_— pond The error aſſigned was, Becauſe he demanded more for his fees 

bored povr® than the 29. Elia. c. 4. (a) allows (5), viz. whereas he ought ta 

and this extends to the ſheriffs of cities and corporations executing judgment out of the ſyperior courts j 
but le cannot take a bond for his fces. 

(a) This ſtature appears by the parliament (6) Forſubſequent ſtatutes which make 

Rolts to have been paſſed in the 28th year of allowance to ſheriffs, (ce 3, Geo. 1. c. 15, 

Bla, Vide 1. Salk, 331. 8. Geo. 1. c. 5. 7. Ged, 3. (“. 39% 

14. Gro, 3. c. 20. hard 

as 
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have but ſixpence for every pound where the execution is above Lrerz- 
100l. and twelvepence for every pound where the execution is but 2. 
100l. or under; * taking 5l. for the firſt 100l. and 508. for every 
of the other hundred pounds, had taken more than ſixpence in the Jones, 307. 
pound for the ſaid execution of 4ool. : and for this cauſe the error . 
was aſſigned. _ 2 oy 

But a precedent was ſhewn in Hilary Term, 1. Car. 1. Roll 72 1. 335. | 

Jaſſen v. Weſtley, in this court, where it is adjudged, that a ſheriff _ 5.7. 21, 
ought to have for his fees 51. for the firſt 100l. and 508. for every Poah : 
other 1001. over and above the firſt hundred pounds; otherwiſe, Bendi. = 
if the execution ſhould be for 1201. or 1601. he ſhould have leſs Noy, 28. 75. go. 
than for the execution of 1001. which never was the intent of the Moor, 853. 
law; for the law gives allowance to the ſheriff for executing pro- — 50. 
ceſs, which by conſtruction ſhall be moſt favourably taken, and , Plack. Reb. 
according to the intent of the law-makers, and not that he ſhall 832. z1oz. 
have leſs for the execution of 1401. than for the execution of one Salk. 441. 
hundred pounds Another precedent was ſhewn in £after Term, 5: Com. Dig. 
14. Fac. 1. Roll 537. where was the like judgment. Wat, 309. 


ALL THE Cour, abſente RicuAkpsox, were of this opinion; 316. 
but we would adviſe.— The next day, RicHARD80N, Chief Juſlice, Doukl. 40. 
being in court, it was moved again, and the record betwixt 7eſſon, 3. 2 
ſheriff of Coventry, v. M eſtley was produced, wherein he declares in 
debt for his fees 121. 10s. for taking execution of a judgment of 
4col. And upon this declaration it was demurred, and two queſ- 
tions then made : Firſt, Whether the ſheriff may demand twelve- 
pence in the pound for the firſt 1001. and ſixpence after for every 
100l. or that he ought to have but ſixpence in the pound where 
the ſum exceeds 190l.? And it was adjudged, that he ſhall have 
twelvepence for every pound of the firſt 100l. and fixpence for 
every other pound over the 100l. Secondly, Although it be pro- 
vided in the 29. Elin. c. 4. that this ſhall not extend to ſherifts of 
cities or corporations, it was held, that it was only to be intended 
for the executing judgments in the courts of the ſaid corpora- 
tions (a), and not to the ſheriffs of cities or corporations, for the 
executing judgments out of ſuperior courts. Another precedent 
was ſhewn in Eafter Term, 4. Jac. 1. Roll 551. Proby v. Michel!(b), 


in an action of debt for fees, and adjudged accordingly. And 
whereas GRIMSTON Cited a caſe in the common pleas, in Michael- 
mas Term, 17. Jac. 1. of Symfpn v. Bathurſt, where the opinion was, 
that the ſheriff ought to have but ſixpence in the pound where it is 


above 100l. and that the 1 was there entered for the de- 


fendant— Jox xs, Fuftice, ſaid, the reaſon of that judgment was not 
for the cauſe now alledged, but for that the ſheriff had taken a 
hond for his fees, and had brought an action of debt upon that 
bond; and the defendant had pleaded the 23. Hen. 6. c.. in avoid- 
ance thereof. The Court there conceived, although he might 
have ſuch fees as were allowed by the ſtatute, yet he might not 
take bond for them; for under colour thereof he might ſo have 
double fees, &c.— Wherefore here, after argument, the judgment 
was affirmed (c). 
(a) Vide 3. Geo. 1. c. 18. Salk. 331. 209. 333+ Skin. 363. f. Mod. 9y. 
(5) Moor, $35. 1, Roll Rep. 404- and on an extent, 3, Jones, 383. Parker, 177. 
% On ca. ſa. ſcire ficiat, or elegit, the Buir, 1981, 
he ſhall have fees on the whole debt, 


Drake 
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ae e  - Drake againſt Corder Oy. 
| Michae!ma Term, 7. Car. 1. Roll 280. or 28. 


In an ation far ENMOR of a judgment in the common pleas in an action far 
22 7 | words. Whereas the plaintiff was conſtable of D. and ſworn 
- 4 before the juſtices of peace in the county of /ilis, at their quarter 
emifion of tat- ſeſſions, concerning an affray made by the defendant upon one 
ing in What k — ; that = defendant, ad tunc et ibidem in the ſaid court, in 
court the cath the preſence of the juſtices, ſaid, * He (inmuendo the plaintiff) is 
— 5 for{worn,” without any mentioning of the ſaid na l. 
tiication thar fendant juſtifies, ſhewing the oath which he made in the open ſeſ- 
dhe falſe oath ſions, and that it was falſe. Upon which juſtification the plaintiff 
was taken at takes iſſue, which was found; and judgment given for the 


Mons. ze 
Ante, 209. plaintiff. 


Feſt 385. 560. The error was aſſigned, that the words are not actionable, becauſe 
$.C. Jenes, soy. he doth not fay in the declaration that he was forſworn by his 
S. Cx. Rol. oath taken in any court; and to ſay generally that the plaintiff is 
Ab. 47. for ſworn, an action lies not; but to ſay he is perjured, an action 
©. Co. 2:0 lies, And here it is not ſhewn that he was forſworn by reaſon of 
Db. 512. zus. his oath taken at the ſeſſions; wherefore the declaration is not 


1 good, nor is it aided by the plea. 


— 26: 125" But ALL THE Cour held, that if there were any doubt, it was 
Lutw, 233. upon the declaration, which was uncertain, becauſe he doth not 
£32. 1432 he that the words intended a falſe oath in a court of record; vet 
3. Les. 30. when the defendant by his pla confeſſeth he ſpake thoſe words by 
roitel. 377- reaſon of his oath taken at the ſeſſions, that clears the queſtion 


whereof he intended to ſpeak, Wherefore the judgment waz 
affirmed. | ; 


Ca:r 36, Bland again Inman. 
Hilary Term, 7. Car. 1. Roll 550. 


A termor and RESPASS. Upon a ſpecial verdict the caſe was, Thomas Spence, 
his wife on the ® poſſeſſed of a leaſe for a hundred years, by indenture betwixt 
3 _ him and 7cax his wife of the one part, and Ti/dale on the other 
® reddendoet fot. Part, Which is found to be ſealed aud delivered only by Spence, and 
udo rohim hot by his wife, aſſigns all their eſtate in the leaſe to Ti/dale, reddena? 
- his wiſe e ſofvends to him and Jaan his wife, durante termina predicts, to 
Fo 8 1 them and the ſurvivor of them, if they ſhall live ſo long, JI. at 
ind to the ſac. HMHichaclmas and the Annunciation, with a PROV180, © That if tho 
vivor of th:m, ** ſaid rent be behind at any of the 1aid Feaſts, or forty days after, 
if they full live © and not paid to him or his wife, or the furvivor of them, that 
þ bug, with a « then it ſhall be lawful to the ſaid Spence and his wife, and to the 
t eee « ſurvivor of them, and to their aſſigus, and ta the aſhgns of the 
payment of the ſurvivor of them, to re-enter and have again, as in their for- 
rent to him, or (mer eſtate.” Tiſdale enters, and Spence dies, and Joan ſurvives 
his wife, or the him, and for forty days after the Annunciation next following, the 
_ „„ rent being behind and not paid, the wife the laſt day demands it; 
t e a6grs of the and one Walter, the adminiſtrator of Spence, demands alſo the rent 
ſurvivor, As Which is not paid. Ti/dale aſſigns his eſtate to the plaintiff, and 
refereation fre I ulier, as adminiſtrator of Spence, enters for non-payment, an 

cares — 4 . lets to the defendant ; and if, &c. This caſe was oftentimes ar- 


«C1, „ Eued at the bar, and after at the bench. 


be, d net during * the tern; ard if the wife has omitted to execute the deed, the reſervation 3s 
to het w ver, and will continue no longer than the life of the hucband. 


— 2 222 
— . . — 
— —— _— 


—— * 


22 —— 


— 


8 > I + — — P 8 
— — - — — — — — — — 
— — — . — 


W K 
— 


— 


Tus 


1 far 
vorn 
arter 


One 


t, in 
ff) is 
e de- 
1 {el- 
intiff 
* the 


cauſe 
y- his 
tiff is 
ction 
on of 
not 


t was 
1 not 
vet 
ds by 
tion 
. Was 


pence, 
twixt 
other 
„and 
[denad 
10, to 
71. at 
if tho 
after, 
that 
to the 
of the 
r for- 
rvives 
g, the 
ds it; 
e rent 
„ and 
t, and 
es ar- 


ation as 


Tut 


Michaelmas Term, 8. Car. 1: In B. R. 286 


THE FIRST QUESTION Was, Whether this reſervation be good Braxs 
to the wife, becauſe ſhe had not any intereſt to paſs, and never 4 
ſcaled the deed - and, if it be not good to the wife, becauſe ſhe is . 
a ſtranger to the intereſt and to the deed, Whether it be not good ,_., 448 
to the huſband, and to his executors and adminiſtrators as aſſigns 2. Roll. Ab. 4 ce. 
in law, during the time of the wife's life? — and, Whether the ad- 1. Jones, 308. 


miniſtrator, tor the be fit of the wife, ſhall hot enter into the 12. Co. 36. 
land ? — Eliz. 217, 
2. 
GRIMSTON, on the part of the defendant, urged, that the words — 9. 
being * reddends et folvendo”” to the huſband and wife durante toto Latchs 99. 255. 
termino, and to the ſurvivor of them, it being by indenture, is * FREE 
good, by way of reſervation to the huſband ; and the word fo/vendo _ Tr 
thall be conſtrued as by way of grant to the wife: for although ſhe . co. 181. 
did not ſeal, yet ſhe being named in the deed, and the party grantee 1. Vent. 148. 
ſealing and delivering it to the huſband and wife, it thall be con- 261. 
ſtrued by way of grant to her; and the may take by the deed, beitig Raye. 21 3. 


a . Lev. 13. 
named therein, although ſhe never ſealed any part thereof, a. 


BERKLEY, 7u/tice, was of that opinion; and cited one Corftable's 
Caſe, that where leſſee for years aſſigned his term, rendering rent 
durante termius annually to him; that includes his executors and ad- 
miniſtrators, although they be not named: as in the caſe of Liitle- 
ton (a), condition to pay a ſum to a feoffee ſuch a day, and he dies 
before the day, it ſhall be paid to his executors, for they repreſent 
the teſtator.— To the ſecond, BERKLEY conceived, If it be not 
rood to the wife, neither by way of a reſervation, as he agreed that 
could not be, becauſe ſhe is a ſtranger to the eſtate and tv the deed 
yet by way of grant, by the words © reddendo et ſalrendo, he con- 
ceived, the deed might take effect; yet he held, that the admini- 


ſtrator is aſſignee, who may enter for the condition broken, for the 
wife's benefit. 


But RiehakDSO N,. Chief Fuftice, JoxEs, and MYSELF agreed, R. 611. 
that although the reddend9 et folvendo durante ter mino, if there had 
been no more ſaid, had been a reſervation during the term ; yet when 
he doth not reſt upon the expoſition of the law, but it is, „ ren- 
„ dzring to him and his wife, and the ſurvivor of them, if the 
„live ſo long,” that is an expreſs reſervation that it ſhall not be 
during all the term, but to him and his wife and the ſurvivor of 
them: and the reſervation to his wife is void, becauſe ſhe is no 
party in intereſt or to the deed ; and * to the ſurvivor of them” is R. 169. 
void alſo to give the wife any advantage thereby; and therefore the 
rent endures no longer than during the life of the huſband. Lide pyer, 45. a. 
10. Edw. 4. 18. 21. Hen. 7. 25. 8. Co. 70. b. in WWhitleck's Caſe, Co. Lit. 21 3. a, 
Co Lit. 47. a. & 143. b. and Hilary Term, 33. Flix. Richmond v. 3. Co. 70. 
Butcher, where one lets reſerving rent to him his executors and 3 
aſſigns, he having an inheritance in the land, it was adjudged a 5 
void reſervation to the executor, the reverſion being in the heir, Cro. Elz. 217. 
yet the rent ſhall not be paid unto him becauſe he is not named; 
and although it were there durante termino, it was not material. 
And Joxes ſaid, that ſo it was adjudged in Brown v. Shurrey (b), 
2. Car. 1.—Alſo THEY ALL HELD, that here this word ** ſolvends"" 
cannot enure by way of grant to the wife, when it is by way of re- 
leryation to the huſband ; for it ſhall not be conſtrued to enure in 


(a) Scct. 339. (5) 2. Roll. Ab. 451. 
ſeveral 
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ſeveral manners, no more than if one bargains, ſells, demiſes, and 


grants, it ſhall not enure by bargain and fale and demiſe, but by 
the one of them, at the election of the bargainee : and in the re- 
ſervation aſſignee is not mentioned; ſo that it cannot give any in- 
tereſt to the adminiſtrator as aſſignee in law: and in the proviſo 
aſſignee is mentioned, but that is to the aſſignees of the ſurvivor 
of them; ſo that the aſſignee in law of the huſband cannot claim 
it, for he did not ſurvive, but the wife. And the wife can take no 
advantage of the condition, becauſe ſhe is a ſtranger to the eſtate 
and to the deed, ſeeing ſhe did not enſeal the deed ; and if the con- 
dition ſhould go to the wife, yet ſhe cannot enter for the condi- 
tion, but only the adminiſtrator of the huſband, who hath not 
any title of entry; and the defendant claims by him. Wherefore 
it was adjudged for the plaintiff. —Upon this judgment a writ of 
error was forthwith brought, returnable in the exchequer chamber; 
and the judgment was there affirmed in Aficharlmas Term, in the 


teath year of Charles the firſt, 
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Hilary Term, 

8. Car. 1. In the King's Bench. 
Sir Thomas Richardſon, ut. Chief Juſtice. 
Sir William Jones, Knt, ED 

Sir George Croke, Kut. Juſtices, 
Sir Robert Berkley, Kut. 


William Noy, Eſq. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General. 
— rþ____ 


Carlion againſt Mill. 
Hilary Term, 7.Car.1. Roll 1147. 


CTION ON THE CASE; for that the defendant, being an ,, gion 95 
A apparitor under the biſhop of Exeter, maliciouſly, and 1 4% tes 
without colour or cauſe of ſuſpicion of incontinency, of againit the ap. 
his own proper malice procured the plaintif ex officio (a), upon pariter of a 
pretence of fame of incontinency with one Editha, whereas there — 
was no ſuch fame or juſt cauſe of ſuſpicion, to be cited to the con- nk m_ 
ſiſtory court of Exeter, and there to be at great charges and vexa- cited tothe con- 
tion, until he was cleared by ſentence, which was to his great diſ- fiſtory court 
credit and cauſe of great expences and lofſes, Upon not guilty 929? a ground- 


pleaded, it was found for the plaintiff. — - oh 


ASHLEY, Serjeant, moved in arreſt of judgment, that in this caſe Ante, 283. 
an action lies not; for he did nothing but as an informer, and by s. c. jones, 305. 
virtue of his office. | 1 


Cart t. 


But ALL THE Cour, abſent: RicHARDSON, held, that the ac- ,,, | 
tion well lies; for it is alledged, that he falss et malitiosè cauſed Cro. Jac. 357. 
him to be cited, upon pretence of fame, where there was no offence 355- 
committed: and avers, that there was not any ſuch fame, fo as he Cie. EA. 726. 


Lutw, 67. 


did it maliciouſly, and of his own head, and cauſed him to be un- 18d. 460 463. 


juſtly vexed, which was to raiſe gain to himſelf: whereupon they 1. Lev, 94. 292. 


conceived, he being found guilty for it, the action well lies; and Skin. 131. 
therefore rule was given to enter judgment for the plaintiff, unleſs , Com. Dig. 
other cauſe was ſhewn.— And upon a ſecond motion, RicHARD- oy A 
$ON, Chief Juſtice, being preſent, judgment was given for the 1. Vent. 85. 4s 
plaintiff. 1. Bac. Ab. 58. 
| : Dougl. 629. 1. Term Rep. 493. 4. Term Rep. 247. 
(a) See 13. Car. 2. c. 12 | 


Hopeſtill Tyndal's Caſe. Can 2. 
Ante, Page $64. 
NOTE, That the firſt day of this Term Hope/till Tyndal was ar- Accrtiorari from 
raigned at the bar for buggery, ſuppoſed to be committed at _— 3 
Hithe, being one of the Cinque Ports, he being indifted there, and jam of. 
the record removed hither by certiorari directed to The Mayor feioy from one 
*and Jurats” of the ſaid vill, and not to The Lord Wirden of of the Cinque 


« the Cinaue ” Perts, muſt be 
fu Port; direQed to thi 


fs <a and not to the lord warden, See ante, 252+ 264+ 2. Hawk, P. C. 400. 3. Term 
. 5 . 
The priſoner challenged one of the jurors, being the foreman, A challenge not 
Who was ſworn, and marked ſworn by the clerk, before the chal- M24 till the 
0 


lenge was heard by the Court ; and therefore without the aſſent of the — og * 


cannot be admitted without the conſent of the attorney general. See Poſt. 347. 
attorney 
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Ti.vex'd attorney general, then preſent, they would not alter the record: and 
Cat, becauſe he would not aſſent to alter the record, the challenge was 
diſallowed. | 83 


And afterwards; upon evidence at the bar, divers witneſſes were 
(a) By 1. Ann, uced by the defendant, which were heard without oath (a) ; 
c. 9. witneſſes but ſome of them witneſſing matter which the attorney general 
in behalfof a conceived would make for the king, were upon the deſire of the 
— qo liver their knowledge. BY OE 
2+ Hawk. ch, 46. f. 29. and the caſes there cited. 4. Bl. Com. 353. | | 
Or. If a pri- The priſoner was after ward acquitted : but becauſe the evidence 
ſoner acquitted (if it had been believed by the jufy) was very ſtrong againſt the 
of felony can be priſoner, RICHARDSON, 4 þ Juſtice, and JoxEs appointed, that 


priſoner ſhall ſaid attorney ſworn, and after ordered upon their ſald oath to de- 


— _ the priſoner ſhould be bound to his good behaviour ; whereupon, 


+ ainſt the opinion of MysEgLF and JusTiIct BERKLEY, liz was 
2 10 bound. | | 


2. St. Tr. 60. 
z. Hawk, P. C. 613. 627. | 
Cr z. Roſe again Bartlett. 
| 1 Trinity Term, 7. Car. 1. Rell 497. 
If an admini- FJECTMENT on the demiſe of 7 Rrſe and Elizabeth his wife 
1 —— 2 of forty acres of land and two acres of meadow, in Burnham, 


4 all bis for three years. Upon not guilty, a ſpecial verdict was found, 

goods and that Philip Scudamore was ſeiſed in fee of the land in the declara- 

« chattels,” and tion, 44. Eliz. and by indenture demiſed it, by the name of four 

RE — cloſes of paſture in Burnham, for a hundred years to Richard 

ren © horſe in Batyne ; and that Richard Batyne entered and was poſſeſſed : and 

the name of being ſo poſſeſſed, and ſeiſed in fee of other lands and tenements 

teiin of the in Burnham, afterwards, viz. 12. Hril, 3. Car. 1. made his will 

. goods, which in writing, which is found in hec verba: I will, that my wife 

A parcel . Elizabeth ſhall have Burnhams and the lands thereunto belong- 
goods of ; . : : — ies 

theineftme;the © ing, being three half acres in 2 : and my will is, if the do 

goods of the in- marry, my ſon Nicholas ſhall have Burnhams, and three half 

teſtate will paſs ( Acres Iying in Lentficid. ITEM, I will, my fon Bartholomew 

9 mus grant- « ſhall have for his maintenance out of the lands five pounds yearly 

eo as long as ſhe keepeth herſelf unmarwed. ITEM, | wil and be- 

21, Hen. 7. 29. C queath to my faid wife Elizabeth all the reſt of my lands lying 

. on the pariſhes of Burnham and Hitchman during the time of her 

« life, and afterwards to my fon Barthelometui. ALso, I make my 

« wife my full and whole executrix of all my cattle, corn, and move- 

table goods, except ſuch as I have appointed to be fold for pay- 

«© ment of legacics,” prout per le volunt, &c.— They find that Richard 

Batyne died, and the ſaid Elizabeth proved the will in the prerogative 

court, quodgue adminiſtratio omnium bonorum jurium ac creditorum die- 

tum RICHARDUM BATYNE ef us teſtamentum qualitereunque cencer— 

nent. by the judge of the prerogative court was committed to the 

ſaid Elizabeth : that ſhe afterward took to huſband the defendant, 

whereby they were poſſeſſed of the ſaid leaſe; and that the ſaid Bart eti 

aſſigned that leaſe to Richard Hammond upon the condition for the 

payment of thirty pounds at a day certain, who, failing of the pavment 

thereof, re-aſſigned afterwards that leaſe to the defendant : that the 

ſaid Elizabeth died; and aſterwards the ſaid Bartholomew died; and that 


Elizabeth the wife of Bartho/on,ew obtained letters of * de 
| 01S 


5 


<q © Wi . wv —— ww -. a> wi. 


- vv 4A ==-©= 


- mentioning what ſhall be done concerning the reſidue of his rec of 


vide their authority, yer'quiead creditors they are all executors a 


Juſtice, and MysELr, conceived, as this Caſe is, that ſhe is ſole 
and abſolute executrix for the whole eſtate, as well leaſes as debts 


cially when he doth not make any other executor for the refidue ; 


it appears here that he had other lands in fee which he deviſed to forlife hall not 
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zem, RIcHARDI BATYNE non adminiſtrat. by Elizabeth the wife of Ros 
Richard pr” gk who took John Ro/e to huſband, and they let to | againſt 
the plaiutiff, and the defendant oed him; and if, &c. n 


This Caſe was argued by CALTHROP for the plaintiff, and by 1 a man hath 


GERMYN for the defendant. — — 


Tun FrixsT QuEsTION was, Whether this leaſe for years be years, the leafs 
deviſed to Elizabeth for life, remainder to Bartholomew And ALL Will not paſs by 
THE JUSTICES, abſente RICHARDSON, reſolved, that if a man hath 4 2 _ 
lands in fee and lands for years, and deviſeth all his lands and tene- « and = 
ments, the fee-ſimple lands paſs only, and not the leaſe for years; ments; ſed 
and if a man hath a leaſe for years and no fee-fimple, and deviſeth ai if he hath 
all his lands and tenements, the leaſe for years paſſeth, for other- 0 fee. 
wife the will ſhould be merely void. 2. Vern, 250. 


1-Pcere Wms. 
286, 2. Peere Wrns. 457- 3. Peere Wms. 26, 2. Alk. 450, Caf. Temp. Talb. 179. Term Rep. C. B. 
26. See alſo 1. Brown's Rep. Ch. 79. Vezey, 271. Cowp. 43. 299 - 657 1. Term Rep. 105. 


SEconDLy, They all agreed, that if one deviſeth his land which An executor 
he hath by leaſe to his executor for life, the remainder over, that wuſt give ſpo- 


there ought to be a ſpecial aſſent thereto by the executor, as to a — — 7 
legacy, otherwiſe it is not executed; and there was not here any , term to him 
ſpecial aſſent. ſor life with a 


remainder over, 8. Co. 94. b. Cowp. 293. 
TariRDLY, JonEs, Juſtice, and MYSELF, were of opinion, that Deviſe of lands 


his wife durante viduitate, and other lands which he deviſed to her _—_ I 
for life, the remainder over; and then that deviſe may not extend 4 —— 
to that leaſe. But BerKLEY, Juſtice, to the contrary ; becauſe it than the leaſo- 
may be, that land deviſed as long as ſhe is unmarried, is the ſole bald in the fame 
land which he had in fee, and the other land deviſed abſolutely is Place. 

the leaſe for years. But it was thereto anſwered, that the Jeviſe is 2 — «S909 
to her for life of the lands in Burnham and Hitcham, and clearly ,, Bl.Rep. 128. 
no part of the leaſe-land extends into H:tcham ; ſo as it is clear it 1303. 
extends not to leaſe-lands, but to freehold lands. Cowp. 306. 


L b Ye 18 n 1. Ter. Rep. 106 
FoukrhLY, Richard Batyne making his wife his ſole and whole A tetator may 


executrix of all his cattle, corn, and moveable goods, and not appoint ,, 


eſtate, Whether the wife be abſolute executrix quoad all his eſtate, meg parte of 
or only particular executrix guoad his cattle, corn, and moveable ,, thes. bit, 
goods, and not quoad his leaſes and his debts ?—And as touching Dyer, 3. 

that point we al agreed, that one may make ſeveral executors, the Bro. Ex. 155. 
one- quoad things real, the other guoad things perſonal, and may di- Moor, 12. 

nd 1. Roll Abr. 
as one executor, and may be ſued as one executor. 19. Hen. 8. x, 614. 

pl. 8. Dyer, fol. 3. 32. Hen. 8. Br. Exec.“ 155, But Joxxs, 


and other things ; for when he faith, that ſhe ſhall be his ſole and 
whole executrix of his cattle, corn, and moveable goods, it is bat 
an enumeration of the particulars, and no excluſion of any, ef] 


and catalla in Latin extends to all things. And it may be intended 
that ſo was his intent, when he e not any other -executer. 
CRO. JAC. U | Bug 
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Ros · But BerKrL xy, Juſtice, conceived, that ſne is a ſpecial execuwix 

14 r, fd the things enumerated, and no general executrix. 
If adminittra. THE FIFTH QresTION was, Admitting that ſhe is no abſolute 
ten be granted executrix as to all the eſtate, but as to the particulars ſpecially 
40 ien b:x0- Named, and ſhe proving the will, and it being found that admini- 
« ram et credi- ſtration was committed to her * omnium bonorum jurium ac credi- 
2 * ter um dictum RICHARDUM BATYNE ef eus teſlumentum qualiter- 
© tum, Se. it © cunque concernent.”” Whether that be a general adminiſtration 
will be a gene- committed, or only an adminiſtration of the goods whereof ſhe was 
ral adminiftra- made executrix ?—BERK LEY, effec, held, that it is but a ſpecial ad- 
* tion, though miniſtration, becauſe it is © bonorum jurium et creditorum prædicb. 
1 Rich. BATYNE ef predict. teſtament. concernent.” and that cou- 
mentioned in pled to the teſtament, ſo that it extends no further than the will. 
the will, ut Jones and MySELF were of opinion, that it was a general ad- 
Cre. Jac. 394 miniſtration committed; for jurivm et creditorum are general words, 
1. Sid. 100. and the word ** et *' ſhould be expounded as ant, and it cannot 
1. Salk. 36. be tied only to the teſtament ; for there are not any words of debts, 
7. Com. Dig: as «creditorum” imports, and they are as general words as are uſual 
Duugl. 542. in general letters of, adminiſtration. Wherefore, upon all the 
ears Foray Juſtice, and MYSELF, were of opinion againſt the 
plaintiff, that he ſhould be barred. But BExKLEY, Juſtice, i contra; 


per quod adjournatur. 
55+ * Sir Thomas Fynch againſt Lambe. 
Michaelmas Term, 5. Car. 1. Roll 295. 


TI RROR of a judgment in the common pleas in an aſſump/ ; 
fit infra ſex an- ſuppoſing that the defendant, 16. Jac. 1. at Bury in Sufk, 


5 : {cd t , & . 
1 promiſ.d to pay, &c 


goot. at 4. After verdict and judgment upon non aſſumfſit pleaded, and found 


a replication for the plaintiff, the defendant brings error, ànd upon diminution 
thatthe plaintiff alledged the original was certified to be in Hilary Term, 4. Car. I. 
wichin the 895 upon which the plaintiff in the writ of error pleads the ſtatute of 
3 95 1. of Limitations; and that this action, being upon a pro- 
| defendant was miſe in 16. Jac. 1. and not brought within fix years after the 
outlawed, that promiſe, nor within three years after the ſtatute, is not main - 
the nu 1; able. - 7 


— and that The defendant pleads, that he 2. Car. 1. which was within three 


Within a year years of the ſtatute, brought a writ original of aſſump/it ſuppoſed 
e. — 9 to be made in Kent againſt the defendant, now plaintiff in the writ 
Tor Gol. in Of error, wherein he was outlawed; but in 3. Car. 1. the outlawry 
ditferentcounty, in the common pleas. was declared void and he diſcharged ; and 
js good, not- that. within a year after he brought this action, and ſuppoſeth the 
withſtandirg promiſe to be made at Bury to his damages of fix hundred pounds, 
r and that in the former action the aſumpfit was alledged to be made 
for the fame in Kent to his —_— of five handred pounds ; and he avers that 
a 


cauſe, it was one and the ſame promiſe and cauſe of action. 


1 Upon this plea the plaintiff in the writ of error demurred. 

bo Lit 282. 'Tw1sDEN-ſhewed the cauſe to be, for that this new action varies 

Stiles, 442. in the county from the aſſumpfit and in the damages alledged, and 

8 2 97. ſo cannot be intended one and the fame cauſe of action, nor to 
Lor. — a new ſuit begun for the ſame matter. 


83 2. Mod. 140, . Sd. 53. 1. Com. Dig. 155. 3, Bac. Abr. 309. $16. Allo 


K . 


ſs 
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Alſo I conceived, that foraſmuch as this outlawry was not re- S1z Tnouas 
verſed by error, but avoided by plea, the firſt original is not de- FrY*cn 
termined, but he might have proceeded thereupon ; and then to _ 
begin a new original, and in another county, is not according to 


the 21. Fac. 1. c. 16. nor within the intent of the ſtatute. Salk. 4246 


But RicHARDSON, Joxxs, and BERKLEY, held, that this va- — th 
tiance of the county and damages is not material to the action, 1441 
being tranſitory, and averred to be for one and the ſame cauſe; 1. Will, 167. 
and although the outlawry is not reverſed by a writ of error, but — 
avowed by plea, it is all one within the intent of the ſtatute, for 
the ſtatute is not where the outlawry is reverſed byerror, but where 
the outlawry is reverſed, ſo it is by any means. Therefore, upon 
their three opinions, a rule was given, that judgment ſhould be 


r 


Eyres againſt Taunton. _ . 
Trinity Term, 7. Car. 1. Roll 590. 


GCIRE FACIAS, in chancery, upon a recognizance of two hun- A return upon 
dred pounds by one Cawley, who was returned dead; where- * ſire fac 
upon a ſecond ſcire facias iſſued againſt the heir of Cawley, and ——— 
againſt the tenants of the lands — tenements of Cawley which he „ is bad, it 
had tempore recognitionis vel poſtea ; whereupon the ſheriff returned it fay nothing 
the defendant Taunton TERRE-TENANT of ſuch lands, and omitted as to the lr. 
to return any m concerning the heir. Upon this thedefendant 54 — - 
pleads, that the ſaid Cawley had nothing in the ſaid lands at the {2.7.2 
time of the ſaid recognizance, or ever after: and upon this they pag. 313. 
were at iſſue in chancery, and it was ſent hither to be tried; and Jones, 319. 


3 tried, and 1 for the plaintiff, that Cawley was ſeiſed, 4 


« 461. 

After verdi& for the plaintiff, MALLET, for the defendant, — pony 7. 
moved in arreſt of judgment, becauſe nothing was returned con- 8 
cerning the heir, v:z. that there was not any heir, or that the heir as. 
had nothing ; therefore no judgment ſhall be given ; for it is a 
non-return of the ſheriff, and not a miſ-return; and it is not aided 
by the 32. Hen. 8. c. 30. or 18. Eliz. c. 14. or 21. Fac. 1. c. 13. 
or any of the ſtatutes of Jeofails. The reaſon he alledged that no 
judgment ought to be given, was, becauſe the terre-tenant, without 
the heir, was not to be charged, and therefore the heir ought to 
be ſummoned ; and until the heir be ſummoned, or that it be re- 
turned that there is not any heir to be ſummoned, or that the heir 
hath not any lands to be charged, the terre-tenant ought not to be 
charged ; for the heir might have a releaſe to plead, or other mat- 
ter to bar the execution, and his land is rather to be charged than 
the land of the terre-tenant, for the heir ſhall not have contribution 3. co. 13. 
againſt the terre- tenant as the terre-tenant ſhall have. Alſo, if the 2. Inſt. 356- 
heir be within age, the parol ſhall demur, and the terre-tenant ſhall | 

ve advantage thereof; and therefore, there being nothing re- 


— concerning him, he moved, that no judgment ought to be 
ven. 2 5 


Ricnanpsox, Chief Juſtice, JONEs, and BERKLEY, Fuſticer, 
held, that the return was * good, becauſe the — Tones 
and ſets forth that there is an Iu and there. is no return quoad 

2 the 


; 
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Evans | the heir, ſo as to him it is qua/i breve album, and no return, and is 


7 —_ not aided by any ſtatutes. 


But 7 was of a contrary opinion, becauſe the defendant hath 
omitted to take advantage thereof; for having pleaded, aud the 
iſſue being found againſt him, he ſhall not now take advantage for 
not returning the heir to be ſummoned, for it may be that there is 

not any heir, or that the heir hath no land, or may not be found. 

Vide 17. Edw. 2. * Execut.” 139. b. 18. Edw. 2. ibid. 142. 

- that the terre-tenant in a ſcire ſucias ſhall not be warned until it be 

ro. Eliz, 896. returned that there be not any heir, or that the heir is warned and 

comes not in. Vide 3. Hen. 4. 10. a ſcire facias heredi ct terre- 

tenenti. The ſheriff returns ſuch a terre-tenant warned, and ſpeaks 

nothing of the heir, yet the terre-tenant was inforced to anſwer. 

(«) The prin- And after, ad informandam Curiam whether there was an heir, it waz 
Spal caſe was Ordered, that a new ſcire fucias ſhould be awarded (a). 


moved again in Hilary Term, and judgment given ſor the plaintiff. Poſt. 312. 


On judgment Tux CasE of Bowyer v. Rivett (b) was cited by JusT1cr 
againſt z perſon Joxxs, that in a ſcire facias againſt the heir and terre-tenant he 
rb only as ferre-tenant; and by pleading ** riens per de- 


OI: 4, ſcent,” and found againſt him, the execution was of the 


„Ea. moiety of his land, and not of all (e), as the heir ſhould have 


cution thall be een charged upon a falſe plea. 

only of a , | 

of che land. Poſt. 313.—Benl. 162. Jones, 87. Poph. 153. 3. Bol. 377. Carth. 93. Dyer, 
344+ 5. Com, Dig. 347. Ambler, 15. 17. (6) Hilary Term, 3- Car. 1, Bend. 162. Jones, $7. 


(e) By 29. Car. 2. c. 3. a truſt in fee & Mary, c. 14. if a defendant pleads in 


Gmple, and an eſtate par autre vie which * pur diſcent”" the day the writ was fled, 
comes to an heir as ſpecial eccupant, ſhall the plaintiff may reply ** At before the 
be aſſets in his hands, but he ſhall not be . eriginal,” and the jury ſhall enquire & 
chargeable, in conſequence, to pay ovt of the lands, &. 
his own eſtate. And by 3. and 4. Will. 7 
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Spurſtow again Prince. Carr 6, 


ACTION on the caſe, by an executor againſt the ſheriff; for An executoror 
that the teſtator upon recovery had a fieri facias, and the de- ter 
fendant made execution and levied the debt, and at the return of u lden on he 
the writ did not return it; and afterwards the teſtator died: where- cafe againft a 
upon the plaintiff, for that TORT in vitd teſtatoris, and for the loſs ſheriff for not 
which came to him, brought this action. Upon notguilty pleaded, fs ar — 
it was found for the plaintiff. —— 
Glue moved in arreſt of judgment, that this action is not r. 
maintainable by an executor, becauſe it is a perſonal wrong done to Lach. 16. 
the teſtator, for which the executor hath no remedy ; for he hath 1. kol. Ab. 373. 
not any remedy by the courſe of the common law for ſuch per- Jones. 173. 
ſonal wrongs ; and it is not maintainable by the equity of the OH 
4. Edw. 3. c. de bonis teſtatoris aſportatis : and for that purpoſe he gy. 2. 
cited a caſe in this court of Levaſton v. Diſkins (a), which — Le. Raym. 40. 
72 ſaid he well remembered, where an action on the caſe was 4 Med. 403. 
rought by an executor againſt a ſheriff for ſuffering an eſcape on ä ae 
meſne proceſs, in the time and at the ſuit of the teſtator; and be- — . 
cauſe it was a perſonal wrong to the teſtator, the action lay not for 2 Bac. Ab. 445. 
the executor (5). Bur vor, no judgment was given there, for Cowp. 4c3. 
the Cour was divided therein.ä— IHE CouRT thereupon wo 


ad viſe until the next Term. 
(a) 3. Car. 1. (5) See Hambly v. Trott, Cowp. 371. 


Luttrell again Lea. Carz 7, 


EBT in the common pleas, upon a judgment in this court. On © m»/ til 
D The defendant — * nul 57 —— and upon that the 8 
plaintiff there obtained a certiorari out of the chancery to fend the 61 hoy in C. B. 
record thither, which by mittimus might be ſent into the common on a judgment 

leas. And it was much doubted whether ſuch certiorari were al- in B. R. the re- 
owable, becauſe that records in the king's bench ſhall not be re- — . 
moved out of that court into any other court, for that the pleas „. iran 
here are coram rege. And divers precedents were .ſhewn, that ſnch 
records were by mittimus out of the chancery ſent into the com- . 
mon pleas, viz. in Hilary Term, 21. Eliz. Roll 1374. in debt upon Dyer, 22.b. 153. 
a judgment in this court, upon © nul tiel record” pleaded by mittimus 1. Lev. 223. 
out of the chancery, it was ſent into the common pleas, and judg- 1. 5d. 329. 
ment for the plaintiff. In Micbaelmas Term, 23. & 24. Eliz. Roll ET 
2013. Leex v. Scargill was ſuch a precedent.. In Hilary Term, ok 81 
11. fac. 1. Roll 3455. Palmer v. Steward, debt upon a bond to the 2. Ak. 35. 
ſheriff for appearance, he pleads, comparnit ad diem; the plaintiff - Saund. 97. 
denies it, and, by mittimus out of the chancery, it was brought into 95 
the common pleas, and judgment there was given. In Hilary Term, © * 
11. Fac. 1. Roll 1715. Fylipps v. Mannings, fach plea and judgment, 
and divers other precedents were ſhewn ; wherefore it ſeemeth that 
ſuch courſe is well allowable. Sed adjournatur. 


- 


Us 


. ä . ̃§—r-., — n ̃ 


bo 


Eaſter Term, 


9. Car. 1. In the King's Bench. 
Sir Thomas Richardſon, Kut. Chief Juſtice. 
Sir William Jones, Kt. 
Sir George Croke, Kt. © Juſtices. 
Sir Robert Berkley, Kt. 


William Noy, E/q. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General. 
—̃— | 
Symms againſt Lady Smith, Cart 1, 
Hilary Term, 6. Car. 1. Rell 1066. 


OVENANT ; for that the defendant had covenanted that A covenant to 
{ h | ſhe would make a lawful ſurrender of ſuch copyhold land, ſurrender a c- 
upon reaſonable requeſt, and that ſhe would permit the _— Ms 
plaintiff to enjoy the ſaid lands, and to receive the rents quietly, — . 
without interruption. And the plaintiff ſhews, that the was a copy- ſuũng to exe- 
holder of ſuch lands, and alledges the cuſtom, that ſhe might ſur- cute a H of 
render by letter of attorney into the hands of two tenants out of DD wy 
court : and ſhews, that he cauſed a letter of attorney to be made — _ 
for the ſaid Lady Smith to ſeal, to give authority to fuch two per- : 
ſons named therein to ſurrender at the next court, and tendered jt "% #45” 
to her to ſeal ; and ſhe would not ſeal it, nor ſurrender at the next 2 
court, holden ſuch a day, and that ſhe received the rents of the jones, 314. 
faid lands for ſuch a time, and ſo brake her covenant by not ſur- _— 105. 
1. . 


g od. 62. 
rendering upon that requeſt. 9. Co. 36. 


The defendant pleads, that the plaintiff tendered to her a letter 2. com. Dig. 
of attorney to ſeal; and becauſe ſhe did not know what was therein 495: 
contained, ſhe required reaſonable time to be adviſed by her coun- ?; Cerm Rep. 
ſel thereupon. and the plaintiff refuſed to give her any time to be 
adviſed thereon ; for which cauſe ſhe did not ſeal it. | 


The plaintiff, upon this plea, demurs. And being argued at the 
bar by BAALL, for the plaintiff, and by BEARE, for the defendant, 


Tux Cour reſolved, Fiasr, That the breach is not well aſ- 
ſigned ; for ſhe is by her covenant to make ſurrender upon requeſt, 
but is not bound to make a letter of attorney to make a ſurrender ; 
ſo the breach is not aſſigned according to the covenant. 


SECONDLY, It was moved, that foraſmuch as ſhe is to make a There is no dif- 
ſurrender upon reaſonable requeſt, admitting that ſhe ought to ference between 
make a letter of attorney, he ſhould have reaſonable time to be ad- 1 © te be 
viſed after requeſt; for there is difference where ſhe is to make it ,,,6 24 

5 gueſt and upon 
upon requeſt : for there ſhe ought to have done it preſently upon reaſonable re- 
the requeſt, and ſhall have no time to adviſe with counſel ; but 4. 5 
where ſhe is to do it upon reaſonable requeſt, ſhe ſhall have con- 1. Roll. Ab. 442. 
venient time to adviſe thereof, —But ALL THE Cour held, that *+ Co. 3. b. 
there was not any difference, where it is to be done upon requeſt, 


or upon reaſonable requeſt. | — 


— 


* 


Us THIRDLY, 
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A requeſt to THIRDLY, It was moved, that it is a breach of the covenant, 
make a power becauſe ſhe did not ſurrender at the next court; and that à requeſt 
farrender ts not to make a letter of attorney to ſurrender, implies a requeſt to make 
a requeſt to à ſurrender. —Sed non allocatur : for it ought to be an expreſs re- 
make a ſurren- queſt to make a ſurrender, and not an implied one. Wherefore it 
der was ruled, that judgment ſhould be entered for the defendant, un- 


2.Roll. Ab.467. Jeſs, &c. 


c . Lancaſter againſt Keyleigh and Steymſon and Steymſon 
is Bail. 

N. If bail may A CTION ON THE CASE. The plaintiff recovers againſt 
2 Keyleigh one hundred and thirty pounds damages in the king's 
ney ng bench, to which action the ſaid Steym/on and Steymſon were ball: 
facias by 37, and the judgment being againſt the principal, and after (upon a 
Eks, c. f. ; but ſcire facias) againſt the bail, error was brought by the principal 
if they may, the and the bail in one writ of error, returnable in the exchequer 
—— chamber, ſuppoſing the error to be ** in redditione judicii et in adju- 
for the judg- ** dicatione executions ad damnum ipſorum, Qc. | 


ments againſt SR JOHN BANs hereupon moved, that this record might not be 


them are ſeveral. removed upon this writ of error; for the bail may not have a writ. 


— 2 of error in the exchequer chamber by the ſtatute of 27. Elix. c. 5. 


8785. vrhich gives this writ only in the ſeven caſes mentioned thereiq, 

and in no other; for it being a new law which gives authority 

Dodd. 449 only to that court, may not be extended larger than the ſtatute 

2 375* Iimits. | £4 | 

' Cro. Jac. 171. SECONDLY, Though the bail may have a writ of error, = one 
384. writ of error lieth not jointly for the principal and the bail, becauſe 
e. there are ſeveral judgments given againſt them: and the damages 

1. Roll. 294. Againſt the one is not againſt the other; wherefore they may not 

2. Saund. 116. join in a writ of error no more than tenant for life and he in rey 

2. Wilſ. 414 verſion; or the tenant and vouchee may join. 


4 — ALL THE CouRT was of this opinion. 


Andrews, 237. 5. Com, Dig. 288. 291. 1. Bac. Abr. 217, 218, 2. Bac, Abr. 212. 


Carr z. = Pruett again Drake and his Wife. 
| Eaſter Term, 8. Car. 1. Roll 271. 


Dower does not ERROR of a judgment in the common pleas in Power. The 
lie for a com- error aſſigned was, Becauſe the writ and declaration made de- 
— 1 _ mand of dower in A MESSUAGE, 160 acras terræ, 60 prati, 100 paſ- 
ants turd, et de communia poſtur. pro omnibus averiis, cum pertinentiit, Qt. 
« paſtor” hall The tenant pleads, ne unques 4405 quod dower, &c.; and found for 
not be intended the demandant, and damages aſſeſſed, and judgment. 


—— Whereas, of common in groſs without number, a wife is not dow- 


appendant orap.. able; and the damages being entirely given, and judgment ac- 
of cordingly, it was therefore moved by Calrtumor to be error. 


— durregy ROLLE, ier the defendant in the writ of error, agreed, that of 
withoutdemand. cam man in groſs without number a wife is not dowable : but he con- 
8 ceived, it ſhall not be here intended to be common in $2 but 
461 Reil. rather appendant or appurtænant. And although it was laid, if it 
Abr. 675. 1. Roll, 297. Co. Lit. 30. b. 32.2. note (6). Godb. 21. RET, 

aan: were 
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were common appendant or appurtenant, it need not be demanded, Pzvzrr 

but is included in the land, cum pertinentiis, and that it is now 6:s again x 
titum, yet that is no cauſe of abatement of the writ; for if he —_— — * 

fad pleaded in abatement for that cauſe, it ſhould not prejudice 

the defendant, for ſhe might have abridged her p/aint ; and after 

judgment it is no cauſe to reverſe it. And precedents were ſhewn 

in the common pleas in after Term, 4. Car. 1. Roll 1066. Peckham 

v. Wickham, where in dower the demand was in the ſame manner 

of lands and common; and upon pleading, demurrer being for 

part, and a verdict for part, judgment was for the defendant. 


And now being debated, ALL THE Court ſeriatim delivered 
their opinion, that as the caſe is, the common may be intended 
appendant or appurtenant, whereof dower is demandable ; and it 

all not be intended to be common in gro/s without number, whereof 
a feme is not dowable ; and the rather, being after verdict, which 
finds, that he was ſeiſed quod dower, Sc. And by intendment it 
appeared upon the evidence, that it was ſuch a common as went 
with the land whereof ſhe was dowable : and if it had been common 
in groſs without number, the judge before whom the trial paſſed 
would have directed it to be round againſt the defendant; and 
therefore (it being alſo in caſe of dower, and to affirm a judgment) 
the moſt favourable conſtruction ſhall be made: and although the  - 
words are, er de communia paſture, &c.” yet it ſhall not be in- Power wl wc 
tended divided common, but rather an enumeration of the things le for a ters 
demanded : and the other judgment being in the ſame manner _ aa 8 
upon a demurrer, they all agreed, that it was no error; and tliere- N ** 
fore the judgment was affirmed. ; 


Baldwin azainſt Wine. Carr 4. 
Hilary Term, 8. Car. 1. Roll 181. 


FJECTMENT on a leaſe of tithes in Roaghton, made by Charles An <xeAment 
- Baldwin, as appertaining to ſuch a chapel. The ejectment I 
ſuppoſed in taking of ſo many loads of tithes of wheat and barley, 
being ſevered from the nine parts. Upon not guilty pleaded, it 5. C Jen 321. 
was found for the plaintiff. | : Go. OS 
GrIMsTON now moved in arreſt of judgment, that an eje&ment 11. Co. 25. k. 
hes not of tithes only; but it may be of a rectory, or of ſuch a 2 
chapel, and of the tithes thereto appertaining, 75 as he may be Lowe the 0 
ejected of or from a thing in pofſethon, whereof an habere facias Id. Raym, 136 
Poſſeſſionem may be, but not of tithes only. 789. 


Tun Couar would adviſe. But it being afterwards moved — 


again, it was adjudged for the plaintiff (a). 206. 
1 | 1. Com, Dig. 287. 3. Com, Dig. 113. Dougl. 305. 
(#) See 27. Hen, g. c. 21. 32. Hen. 8, c. 7. 2. & 3. Edw, 6.8. 13. 


Barnaby againft Rigalt. Ce 5, 
Michaelmas Term, 8. Car. 1. Roll 364. 


ERROR of a judgment in the common pleas in an action of the The acceptance 
caſe upon an a/ſump/it; and declares upon the cuſtom of mer- a def ex. 
chants, whereby if one for wares delivered to him or his factor ©*2gramounts, 


make a bill of exchange, directed to a merchant, and the merchant — mgpay 


promiſe to pay it; and the Court will intend the parties to be within the cuſtoms, 
| | - 
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Barwavy to whom it is directed accept thereof, and after refuſe to pay, and 

. this is prote/ted before a public notary (a), that then he who deli- 
er, vered the bill is bound to pay it: 22 in fact, that the ſaid 
x. Roll. Ab. 6. Kigalt delivered in France ſuch wines of the value of 200l. to Joby 
Cro. Jac. 306. Seile, factor of the ſaid Barnaby, and he thereupon delivered a bill 
Darth. 3. 510. of exchange for the ſaid money to J. N. who accepted thereof, 
1 and had not paid it ; whereupon he brought his action. The de- 
Salk. 8 fendant pleaded non Hf; and found againſt him, and judg- 
3. Mod. 226. ment for the plainti 


5. Mod. 367. Bate 
20. Mod. 287. And error was aſſigned, Becauſe. the action is grounded upon 


Ed. Ray. 175. the cuſtom of merchants, and doth not ſhew that the plaintiff was 
Coup. 522. a merchantat the time of the delivery of the bill of exchange. 


But becaufe he was named to be a merchant in the dectaration, 
and the bill is for merchandize fold, THs Cour would not intend 
but that he was a merchant at that time, &c. Wherefore the judg- 
ment was affirmed. | 


(] See 9. &. 10. Will. 3. c. 17. and 3. & 4. Ann. c. 4. 


: C= 6. Blunden egain/i Baugh. 
, Hilary Term, 7. Car. 1. Roll 1106. 


RROR of a judgment in the common pleas. Baugh brought 
of an eſtate in + an ejectment of layds in Blechimgley of the demiſe of Charles 
foe, permits his Ear! e Nettingham againſt Blunden. Upon not guilty pleaded, a 

Gu ARLES LoRD 


A being fei'ed 


n to enter into 4 l : 
ſpecial verdi was found, that 29. Eliz OWARD 

and , 9 Z , 
—— ws ord Admiral, being ſeiſed of the ſaid land in tail, by indenture 


a tenant at will; covenanted, in conſideration of marriage betwixt Sir Milliam 
ihe fon after Howard his eldeſt ſon and heir and Elizabeth daughter and heir of 
— Lord St. Jahn, to ſuffer a recovery of thoſe lands to the uſe of the 
tore for twenty ſaĩd William and Elizabeth, and the beirs males of the body of the 
one years, ren- faid J//illiam, with divers remainders over: that the marriage took 
dering rent ; the effect, and the ſaid Milliam entered by the aſſent of his father and 
. occupied at his will; and in 4. Jac. 1. by indenture demiſed that 
S Cant to be land to Thomas Humphrys and Jahn Humpbrys for twenty-one years, 
Meis- or , rendering 1151. rent: they enter, and were poſſeſſed provt lex po- 
@ diff. tulat : and being fo poſſeſled, the ſaid Charles, THEN Earl Vet- 
5. C. Jones, 175. fing hum, and the ſaid William, THEN Lord Effingham, by indenture 
Latch. 33 covenanted with Sir Rabert Dormer and Others (for that the ſaid 
2. Roll. Ab. 661. indenture of 39. Eliz. was not executed for the performance of the 
rn = d. aſſurances and uſes 5 therein) to levy a fine of thoſe land 
271. — 2 to the uſe of the ſaid Milliam . Lord Effingham and Elizabeth, for 3 
323- 3. jointure for the ſaid Elizabeth, and to the heirs males of the body 
5. Com. Dig. of the ſaid Wilkam, the remainder over as in the indenture, &c.; 
— 10% Which fine was levied accordingly, and to the uſes in the ſaid in- 
Powe on Cost. denture mentioned: that in 9. Fac. 1. the ſaid William Lerd Ef- 
40. Ang ham died without iſſue male of his body; and John Hum wh 
7. Burr. ©. 79. died: and in 14. Fac. 1. Thomas Humphrys being ſeifed or poſſe 
111. a 

5 Burr, 2830. Cowp, 693- 701% 

prout 
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front lex poſtulat, by indenture inrolled within fix months, in con- Berno 
ſideration of a competent ſum of money, bargained and fold the enn. 
faid lands to Charles Lord Effingham, ſon and heir apparent to the % 
earl, and his heirs. Charles Earl of Nottingham dies; Charles, now 
Farl of Nottingham, being his ſon and heir, entered. Blunden, the 
defendant, by the command of the ſaid Elizabeth, entered and 
claimed it as her jointure. And Charles, Now Earl of Nottingham, 
fon and heir of the ſaid Charles Earl of Nottingham the Lord Ad- 
miral, entered, and made a leaſe for three years to the plaintiff, who 
entered; and the defendant, as ſervant of the ſaid Elizabeth, and 
by her command, ousrED him. And if ſuper totam materiam the 
Court ſhould adjudge for the plaintiff, they found for the plaintiff; 
if otherwiſe, for the defendant; and they found the ſaid Elizaberb 
to be yet alive. a 


After arguments at the bar in the common pleas and at thg 
bench, it was, by the opinion of Rien Ax DSO &, Chief Juſtice, Hur- 
rox, and VER NaN, adjudged for the plaintiff, againſt the opinion 
of HARVEY, Fuſtice, who argued ſtrongly for the defendant. And 
hereupon a writ of error was brought, and the error aſſigned only in 
the matter of law. And it was divers times very well argued at 
the bar by LirTLETON, Recorder of London, and SERjEANT 
BRAMPSTON, for the defendant in the writ of error, and by CaL- 
THROP and SERJEANT HENDEN, for the plaintiff; and afterward 
by all the Juſtices of the king's bench ſeriatim. 


And Jowss, BERKLEY, and MYSELF held, that the judgment 
was erroneous. The main queſtion was, Whether by an of theſe 

acts there was a di//ei/in committed to Charles Earl of Nottine ham 

nolens volens; and if there be a difſei/in, who ſhould be the eig 

and tenant to the frechold? And to the firſt, Joxzs, BERKLEY, and Dyer, 62.2. 
Myrs8LF held, that the law will not impute nor conſtrue it to be K 225. 35% 
a diſſeiſin unleſs at the election of Charles Earl of Nottingham, when 2 67% 
as none of the parties intended it to be a diſſeiſin, nor to ousT him 3. Will. 527. 
of the poſſeſſion : for, as Co. Lit. 153. b. defines, © a dijeifn is when Cowp. 30 
one enters, intending to uſurp the poſſeſſion, and to ousr an- 

* other of his freehold;“ and therefore quezrendum eſt d judice, quo 

animo hoc fecerit, why he entered and intruded ; and it is at the 

election of him to whom the wrong is done, if he will allow him 

to be a diſſeiſor, or himſelf out of poſſeſſion : and therefore if one Li. fe8. u. 
receive my rent, it is at my election if I will charge him with a 

diſſeifin, by bringing an ale or other action, or have an account. 

And if an infant make a leaſe for years rendering rent, and the Poſt. 306. 
leſſee enter, it is at the election of the infant to charge him in aſ- : 

ſiſe, or to bring debt for the rent, or to accept the rent at his full 

age, as 7. Edw. 4. 6. and other books be. So it is if one enters, 

claiming as guardian in ſoccage, or by nurture, where he is not, it 

is at the election of the infant to bring an aſſiſe, or to charge him 

as guardian, thereby admitting him to be in without wrong; as 

49. Edw. 3. 10. 40. Edw. 3. © Accompt,” 35. & 33. Hen. 6. 2. and Co. Lit. 35 4 
many other books be. And tenant at vill at the will of both 

parties ; and the will ſhall not be determined by every — _ 

F ont SPY bo ks : ; 33 , 28, Hen. 8. 
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28. Hen: 8. 62. Nm, 20. Hen. . 65, So where @ feme leſſee at 
will takes huſband, or a feme makes a leaſe at will, and takes buf. 
band, although the feme hath put her will in her huſband, yet it 
ſhall not be ſajd a determination without the election of the leffor 
or huſband to the contrary. 38. Hen. 8. Dyer, 62. Leſſee fur- 
renders, and yet occupies, he is no diſſeiſor, but at the pleaſure of 
the leffor, 11- Af; 6. where a man makes a feoffment and continues 
in poſſeſſion: and the common eaſe where a copyholder makes a 
e for years, not warranted by the cuſtom, yet it is no diſſeiſm; 

and the law accounts it a good leaſe betwixt leſſor and leſſee and 
all eſtrangers: and to that purpoſe was cited Hilary, 18. Fac. 1. 
Rot. 792. Streat v. Hirrall, Exc rio FN brought upon fuch a 
teaſe; and upon ſpecial verdict adjudged for the plaintiff, that it 
is a good leaſe againſt all but the lord. And they all relied upon 
another judgment in the point, betwixt Powfley v. Blackman (a), 
where one Carr bargains and ſells land, by indenture inrolled, to 
Bertram, upon condition that upon 17 frogs of three hundr:d 

unds at the end of three years it ſhould be void; and that in the 
interim the bargainee ſhould not meddle with the profits of the 
land, the bargainor occupics and makes a leaſe for five years, and 
at the day doth not pay the money ; the bargaince doth not enter, 
but (the bargainor occupying it) he deviſed that land: and it was 
adjudged a good deviſe ; but if he had been diſſeiſed, the deviſe 
had been void. And here it ſhall not be intended that the ſon in- 
tended to diſſeiſe his father, but that the leaſe was made by the aſ- 
fent of the father : alſo the party to whom the leaſe is made doth 
not claim any freehold, but to have the leaſe only, and to pay his 
rent, and pays the rent accordingly ; fo there was no intent in an 
of the parties to make a diſſeiſin, then the law ſhall not conſtrue it 
to be a diſſeiſin partibus invitiss And hereby it follows, that the 
freehold remains in The Earl of Nottingham until the fine levied b 
him and his ſon ; and fo the uſes well raiſed, and the jointure w 
aſſured. 


SErconDLY, Admitting there were 2 diffeifin comminted by theſe 
acts, the queſtion is, Who is difſeiſor and tenant of the freehold ? 
—And Joxzs, BERKLEY, and MysELF held, that William Lord 
Effingham, who made the leaſe, is the diſſeiſor and tenant ; for when 
tenant at will takes upon him to make @ leaſe for years, which is a 


greater eſtate than he may make, that act is a diffeifin ; and by 
this leafe for years made, and the leſſee's entering and paying the 


rent unto him, and he 3 thereof, he is in as leſſee, an 
leſſdr is the difſeiſor, and hath the reverſion expectant upon this 
teaſe; and this leaſe betwixt them is an intereſt derived out of the 
inheritance — by this diſſeiſin: for if a leſſee for years make 3 
feoffment, although it be a diſſeiſin to the leffor, yet it is a good 
feoffment betwixt them de facto, though not de jure, and the feoffee 
is in the per; as 4. Edi. 2. Brev. 49z- 19. Edw.2. Brev. 770. 
15. Hen. 3. Brev. 878. F. N. B. 201. 8. Hen. ) 6. per fineux temp. 
Elko. 1. Counterplee de Vaucher, 126. & Co. Lit. 367. a. And war- 
ranty may be annexed to ſuch an eſtate, upon which he may vouch, 
25 50. Edw. 3. 12. And if ſuch leſſee for years, or at will, makes 
2 giſt in tail, or a leaſe for life, that creates a good leaſe or a good 


(«) Cro. Jac. 653. rife 
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ift in tail amongſt themſelves and all others, beſides the firit leſ- Bruun 
or; and as to him they are both diſſeiſors, as it appears by the 8 
books 14. Ew. 4. C 18. Edw. 3. Ine, 36. 7. Edw. 3. Iſſue, 27. 
14. Edw. 3. Feoff ments et Fayts, 67. So it is where a leſſee at will 
makes a leaſe for years, 4p op ta indenture, it is a good leaſe 
between them, lt debt lies for the rent; and the leſſee ſhall not 
avoid it but by an eufer by the firſt leſſor, as 22. Hen. 7. 26. is.— 
And Jowss cited Spark v. Spark (a), where leſſee at will made a (=) Cro. Ela. 
leaſe for years, and he, being ouſted by a ſtranger, brought an 576. 
ejectment and recovered ; and betwixt Streat and Virrall, ut ſupra. — = 
And ſo it was reſolved in this court, 28. Elix. that an cjeftione fimæ 
lies upon a leafe made by a — OG not warranted by the cuſ- 
tom againſt any ſtranger ; and the Year-Book of 12. Edw. 4. 13. is 
directly to the point: ſo here, when leſſee for years enters accord- 
ing to the leaſe and pays his rent, the freehold betwixt them ſhall 
be in Milliam Lord Effingham, who made the leaſe, and not in 
Humphrys, who is only leſſee; and then the tine levied by The Earl 
of Nottingham and his ſou conveys well the freehold, and the uſes 
are well raiſed upon this fine, and the jointure well ſettled ; and 3. Com. Dig. 
then during her life The Earl of Nottingham hath no title to make a 25% 
leaſe: wherefore the judgment ought to be reverſed ; and ſo much 
the rather for the great miſchief which would cnſue, if one who hath 
a tenant at will, who makes a leaſe for a ſmall time, and the firſt 
leſſor, not knowing thereof, levies 2 fine for a jointure for his wife, 
or to perform his will, or to other uſes, &c. if he ſhould be adjudged 
diſſeiſed, and as a diſſeiſee to — a fine which ſhould tend to the Poſi. 484. 
benefit of the leſſee for years, be adjudged a diſſeiſor againſt bis *: Bur 442. 
intent or knowledge, as in this caſe is pretended, many ſhould loſe * 
their inheritances. In many manors are divers tenants at will, 
where the father is tenant at will, and after him the ſon enters and 
occupies at the will of the lord, and is ſo reputed, and the lord al- 
lows them, and never accounted them as difleifors ; if ſuch tenants 
at will make under-lcaſes for a year, or for half a year, if the lords 
ofthoſe manors levy fines of thoſe manors, and this ſhould tend ts 
the benefit of the under-lefſces, who ſhould be reputed to be diſ- 
ſeiſors without the intent of any of the parties, many lords ſhould 
hereby be difinherited : whereupon they concluded, that Humphrys 
the leſſee was neither diſſeiſor nor tenant, but only #/7Uliem Lord 
Effiinzham, and he is the diſſeiſor and tenant; and the fine levied 
by Charles Earl of Nottingham, and William Lord Effingham his ſon, 
is a good fine, and the uſes well raiſed, whereby Elizabeth the wife 
of the ſaid William Lord Effingham hath good title, and the defen- 
dant under her. Wherefore the judgment ought to be reverſed. 


But Richax DSO, Chief Juſtice, argued to the contrary, and con- 
tin ued his former opinion, that Humphrys is the diſſeiſor, and was 
tenant of the freehold at the time of the fine levied: and then the 
fine by The Earl of Nottingham (being a diſſeiſee, and bis fon Milian 
Lord Effingham adjutor to the diſſeiſin) ſhall inure to bar the right 
' of The Carl of Nottingham, and for the benefit of the ſaid Humpbryt, 
according to the opinion in 2. Co. 56. Buckler's Caſe; and that he 
is a diſſeiſor to The Earl of Nottingham, not at his pleaſure, but de 
neceſſario ; for a diſſeiſin is a tortious ouſting of any one from his 
| ſeiſin: Pot. 4. 
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I ſeiſin and here this taking of the leaſe by Humphrys from Load 
againſt Ffiingham tenant at will, and his entering by colour of the ſaid 
Deen. Jeaſe, is a difleiſin. And here is an entry uſurpando jus alienum 

without conſent of The Ear! of Nottingham : and as tenant at will 


yy not grant his eſtate, as 27. Hen. G. pl. 3. is, no more may he 
ma 


e an eſtate ; and The Farl of Nittingham hath no election to 
fay it is no diſſeiſin. But he agreed to the caſe, where an infant 
makes a leaſe for years, reſerving rent, and the leſſee enters, the 
Ante, 303. infant hath election to allow him to be his tenant, or to be a diſ- 
.-. - feifor, which is moſt for his advantage: ſo where one enters and 
claims as guardian and occupies, the infant thay allow him either 

diſſeiſor or accomptant, which ſhall be for his beſt advantage. 


666. SECONDLY, He held, that FHumphrys is the ſole diſſeiſor and te- 


Ero. Jac- 
_ Eliz. G. nant of the freehold ; for he, by his entry, did the ſole act which 


* 87.“ made the difſeifin : for the leaſe for years is merely a void contract; 


(s) Plow. 

21. Edw, 3. 4. to a feme who is not dowable, and ſhe enters, by her entry ſhe is a 
2 diſſeiſereſs, 24. Edw. 3. pl. 43. If one enters by colour of a void 
- extent, it is atthe peril of him who enters and takes the profits, to 
ſee by what right he enters. And he denied that the making of a 
leaſe for years, is either an expreſs or implied command to enter or 
make a diſſeiſin. And he denied that the making of a leaſe for 
Ante, 304. years had gained the reverſion to the leſſor; but if leſſee for years, 
or at will, makes a leaſe for life, or a gift in tail, he, by making 
livery, transfers the freehold, and gains to himſelf the inheritance, 
but by a nude and void — he cannot gain the reverſion. 
Whereupon he concluded, that Humphrys is the diſſeiſor and te- 
nant, and that the fine inures to the benefit of Humphrys, and not 
to the limitation of the uſes in the indenture, becauſe none of the 
parties had any thing in the land. at the time of the fine levied ; and 

that the judgment ought to be affirmed. 


But aſterwards, for the reaſons of us three, the judgment was re- 
verſed. 0 | 


See Taper o . NOTE, Six RoBerT HEATH, Chi Juſtice of the common 
the demiſe of pleas, CRAWLEY, Juſtice, BA Ro DENHAM, and Baron Tag- 
Arkins Ke von, agreed with this judgment in the 38 bench; and con- 
13 ceived, that it would be very miſchievous if it ſhould be adjudged 
Cowp. 10. -. otherwiſe. But Six HumPuky DaveneorT ſeemed to doubt 
whether the leſſee for years ought not ſtrictly to be taken for the 


difſeiſor and tenant. 


Cart ee Blizard againſt Barn. 
8 | Hilary Term, 8, Car. 1. Roll 816. 


la ACT ION ; for that alto et malitias? he ſpake of him theſe 
wrongs are join- words: That the plaintiff committed felony, and procured 


nt on * him to be arreſted for felony, and to be impriſoned for three days.” 
plaintiff aal have full coſts, though the damages are found under 40s. Ante, 141, 163,-Salk, 207+ 
Carih, 223. Strange, 645. Andr. 375. #, Com. Dig. 34%. ; | 

X ; The 


and when one enters by colour of a void conveyance, he is the dif- 
530. ſeiſor, as in Crofts v. Howels (a) where a guardian affigned dower 
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The defendant pleads not guilty; and found againſt him ge- Brin 
nerally, and damages to twenty milltng⸗ * 8 agi 


BAA. 


It was moved, that he might have no more coſts than damages, the 
damages being under forty ſhillings, upon the ſtatute of 21. Fac. 1. 
c. 16. 


But becauſe there was a precedent ſhewn in the caſe of Fdwards Douyl.667.730. 

v. Topſall (a), where in an action for words, and for falſly and ma- *: Jm Rep. 

liciouſly procuring him to be indifted of felony, and upon not — 2 
diy — it was found againſt him, and damages taxed but at 138. 295 490. 

rty ſhillings, yet becauſe the action was not for words only, but 

for other wrong whereof he is found guilty, he had full coſts 

awarded him, it was reſolved here to be out of the ſtatute. 


(=) Ante, 163. 


The Earl of Newport againft Sir Henry Mildmay. Canes. | 
| Michaelmas Term, 6. Car. 1. Rell 439. 


RROR to reverſe a judgment in a writ of entry for the If an infant fof- 

manor of Manſted againſt the Ear! of Newport, where he ap- {© * recovery 
by his guardians, the Eari of Southampton and others, where- er ap 

in they vouched the common vouchee ; and judgment was given himſelf, by at- 


upon his default after appearance. torney, or by 


The error aſſigned was, Becauſe judgment is given by default, — nt 
he being an infant. mon vouchee, 
and he makes de- 


It was argued at the bar by Six JohN Banks and others, for the ſault, he hall 
plaintiff in the writ of error, and by Nov, the King's Attorney, and de bound by it. 


others, for the defendant. I. Roll. Ab. 731. 
751, 752. 


Tux Covar reſolved, that it was not error; for the judgment 2-Ro'LAb.573; 
is not given upon default of the infant, but upon departure of the Len. 211. 
vouchee in deſpite of the Court: and the Court is truſted, that they oe” 

: a of Jones, 38. 218. 
will not admit a guardian, but ſuch as thall anſwer to the infant for Hobart, 197. 
his loſs, if he hath any; and it is intended to be for his advantage: and 224. 
common recoveries are common aſſurances of the realm, and ought not to . . 327. 


be ſhaken; nor is there any pretencefor an infant, who appears by his av — 


uardian, more than for any other perſon at full age: and it appears pyer, 220. 
19. Edu. 4. pl. 34. and by many precedents ſhewn in the time 1. Lev. 142. 
of Henry 7. Henry 8. Edw. 6. Queen Mary, 1 Elizabeth, and 2. Inſt. 483. 
. King James, and in the time of this king, that ſuch- recoveries have 2 — 
been ſuffered from time to time. And every precedent. is a judg- = 
ment, not ſub /i/entio, but in the conuſance of the Court; and it Salk. 567. 
would be inconvenient to avoid ſo many recoveries ; and it ſtands Strange, 94+ 
with law, that ſuch recoveries may be. Wherefore, without any Pigot on Recov, 
open argument, the judgment was afhrmed, notwithſtanding the yay wi _ 
opinion of 10. Co. 43. a. Mary Portington's Caſe, to the contrary. 3. Com. Dig. i 
6 


| 163, 
82 3. Bac. Abr. 1 36. Cruiſe on Recov. 148. Co. Lit. 380. b. note (1). 2. Term 
* 59- 


Sir 


divided ſrom the 
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can g. Sir George Symonds againſt Sir Michael Green and William 
a | Green his Son. 
In Chancery. 


If a perſon ſeiſed THE LORD KEEPER, being aſſiſted by Hur rox, Fu/tice, and 
in fee of a ma- 


Joxes, Juſtice, in former hearings, and by ME in this laſt 

— ing, IT WAS DECRBED, that Whereas Sir William Green was 
5 ſeiſed in fee of the manors of Great- Milton and Little-Milton, and 
ether freehold the reputed manors of Great-Chilworth and Little-Chilworth, in the 
knds occupied parith of Milton, and of divers lands in Chi{worth, purchaſed 30. Eliz. 
therewith, and of Sir Michael Dormer, and of other lands purchaſed 1. Fac. 1. 


which one Ives occupied together until F ac. 1.: and then in 
22 well the free- conſideration of the marriage of Sir Michael Green his fon with 
bold lands as one Milleſent Reade, with whom he had 45001. covENANTs to ſtand 
part of the ma- ſeiſed of the ſaid manors of Great-M:lton and Little- Milton, and of 
= hiring divers particular cloſes, by name in Chi/worth, and of all his other 
gage by the lands, tenements, and hereditaments to the ſaid manors appertain- 
words, © All the ing, or uſed and occupied with them, to the uſes following, viz. of 
« lands thereto the manor and premiſes, to the uſe of himſelf for life, without im- 
uu, peachment of waſte ; and after, of ſuch a manor and ſome of the 
— 07 A cloſes by name, to the uſe of Aune his wife for her jointure; and of 
#* or within the Other the eee cloſes before- mentioned, to the uſe of Milleſent 
tame,“ the for her life for her jointure; and after the deceaſe of Sir Willam, 
parcels of land £4, and Milleſent, to the uſe of the ſaid Sir Michael Green and the 
manor by the heirs males of his body, with a remainder to his right heirs : after- 
Intail, aud the ward Sir Michael Green and Sir William Green joined in a BaRGain 
freehold lands, AND SALE of the manors of Milton and Chilwortb, and all the lands 
though purchaſ- thereto appertaining, or reputed as part of the ſame, or within the 
WIPE te fame; and they levy a fine by the name of THE MANORs and ten 
— paſs by this meſſuages, fix hundred acres of land, two hundred prati, and ſeven 

hundred of paſfuræ, which quantity compriſed-as well the freehold 
Ante, 17. 57. lands as the manors. - | 


vor, and other hear 


hy. The queſtion was, Whether the parcels of land divided from the | 
Dyer, 97- 362. manor by the intail, and the frechold land lately purchaſed, ſhould. 


—. 222 16. Paſs by this mortgage ? | 
2. Roll. Ab. 386. And they ALL RESOLVED, that the lands intailed, which were 
on — 231. parcel of the manor, ſhall not be ſaid to be ſevered from the ma- 
— _ nor: for the freehold never being ſevered, but remaining entire 
=. Com, Dig. in Sir William Green during his life, ſhall paſs as parcel of the 
$32- manor at the time of the mortgage ; and that the freehold bought 
3. Com. Dig. in and occupied with the manor, although it was but for two years 
— before the mortgage, may paſs, being ſaid and reputed parcel, and 
Doug). 516. by that name: and the fine is well enough guided by the indenture 
2. Term Rep. for the manors and for the freehold purchaſed, although they were 
435» not in rei veritate parcel of the manor ; anda little time is ſufficient 
for the gaining a reputation : WHEREFORE IT WAS DECREED, 
that Sir George Symonds ſhould enjoy the manor and the freehold 
purchaſed; and that Sir Michael Green and his ſon ſhould make 
further aſſurance at the coſt of Sir George Symonds; and that this 
indenture is a ſufficient declaration of the uſes of the fine, as it 
e — by all the ſaid Juſtices and by the Lord Keeper 
umfelf, ED 


Johns 
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Johns againſt Stratford. NET Cazr 10, 
Michaelmas Term, 8. Car. 1. Rell 96. 


DEBT upon an obligation of two hundred pounds, upon con- A ſerjeant at 


dition to come to his lodging, and to go with him to the 9m» of the 
| marches of 


The defendant pleaded (a) the 23. Hen. 6. c. 10. and that the plain- officer within 
tiff is a ſerjeant at arms, attending upon the preſident and council 23. Aen. ö. c. 10. 
of the marches of Wales, and took that bond under colour of an The gatute 


attachment out of the ſaid court, and ſo void. ; ——— 
The plaintiff hereupon demurred.. - at 3-4 pa A 


_ : | | . an officer of an 
HenDEN, Serjcant, moved, that he was not any officer intended *> = gu 


within that ſtatute, which extends only to ſheriffs and their bailiffs, upon an arreſt 
and other miniſters and guardians of priſons ; and ſerjeants at out of his ju- 
arms are not any of theſe officers, but immediate to the council riſdidtion, 

of the marches of Wales: alſo the ſaid council is a court erected , vent. 257. 
of late time and ſince the ſaid ſtatute, and cannot be intended 1. Saund. 137. 


within the ſtatute. 162, | 
; . 3 Dyer, 119+ 364+» 
And THE CourT ſcemed to be of that opinion, but did not re- 1+ Lev. 254 


A Is Sid, 383. 
ſolve therein. Oro. Eliz. 66. 


But becauſe it is ſhewn, that the plaintiff made the arreſt out of Rm. 62. 2 
the marches, that is to ſay, in London, which is out of the juriſ- Hautes. 
diftion, &c. then clearly this obligation is out of the intent of this * | 
ſtatute; therefore rule was given, that judgment ſhould be entered 418. | 


for the plaintiff, &c. 


(a) It is now decided to be a public ach, it, though ie is not pledded. 3. Term 
and therefore the Court will take notice of Rep. 50g. EEO 


Starre againſt Buckhold. 


Cast 11. 


A PROHIBITION was granted upon the motion of Gxr1MsToN To call a man 
to ſtay a ſuit in THE ARCHEs for theſe words, Thou art a tara, 
% drunkatd, a drunken fellow, a baſe idle drunken fellow,“ be- 1 
cauſe theſe words tend to a temporal offence, and are puniſhable acc, 285. 
as a temgpral offerice (a), and not puniſhable in the eccleſiaſtical | 
court, 5 2 | 
(a) See the ſtatutes 4. Jac. 1, 6. f. the 21. Jac. 1. c. 7. and the 22. Geo, x: c. 33. ' 


eRO. Jac, „ Trinity 


Trinity Term, 
9. Car. 1. In the King's Bench. 
Sir Thomas Richardſon, Kut. Chief Juſtice. 

Sir William Jones, Kut. 
Sir George Croke, Kut. Juſtices. 
Sir Robert Berkley, Kut. 


William Noy, Ey. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General. 
c i Thomas Gwin and Bridget his Wife againf David Gwin, 
Hilary Term, 5. Car, 1. Roll 295. 


10 a i RROR of a judgment in the grand ſeſſions in the county 
of Brectnoct, by AVID GwiN, in a quod ei deforciat, PRO- 

| TESTANDO © preſcgui breve illud in formd et naturd brevis 
wiſe, if the 4 4 reite ad communem legem, ſecundum formam ſtatuti RUTL anD, 
tenant for life die tribus meſſuagiis, 200 acris terre, 100 acris prati, 60 acris paſ- 
of part of the ** ture, et 100 acris boſci, et medictatem molendini in LLAUNYHAGELL, 
premiſes, with ( oe jus et hæreditatem ſuam ; et unde dicit, tk rp fuit ſeifitus de 
— — © texementis prædictis et medictate prædicti molendini in dominico ſuo ut 
on actiee a © de feodo et jure, &c. Et quod tale fit jus ſuum, Hert, Sc.“ 
ep the refidue, ** And the ſaid THOMAs and BRIDGET ven. er defen. jus prædicl. 
2nd judgment DvD ef ſeiſinam, c. and imparle, &c.”'---At the next ſeſſions 
de given againſt the plaintiff counts ut anten verbatim; and the defendant BRIDOET 
5 pleads, that ſne . majus jus habet tenendi 100 acras terræ, 30 acras 


the premiſes, it | | 
15 — «5 Pratt, et 40 acras paſture, parcel. tenementorum modo petit. "a ler; 
8. C. Cob. ine vite ſuc, reverſionem inde prafato THOM& et heredibus ſuis 


44s. uam predifius DAVID habet ad tenendum tenementa prædicta, Wc. 
2. Inſt. 350. ** Et de hoc ponit fe ſuper patriam ; et pradifius DAvip fimiliter, 
Jones, 381. © Et predifius THOMAS dicit, quod ipſe habet majus jus tenendi tene- 
— — © menta prædicta et medictatem prædict. molendini, cum pertinentiis, 
Dougl, 6 4 ut illa tenet, quam praediftius Davin, &c. Et de hoc ponit, &c. 
« Et preditius DAV1D fimiliter.” The jury found both iſſues for 
the demandant ; and judgment entered, quid recuperet verſus pra- 
* fatos THOMAM et BRIGETTAM predidta tenementa et medictaten 
% preditti molendini cum pertinentits tenend. ſibi et hæredibus ſuis quiet 
6 - prefatis THOMA rt BRIGETTA er heredibus ſuis in p*rpetuun, 
« foe 22 phe tne 

Upon this judgment a writ of error was brought; and becauſe 
the writ of error ſuppoſed that the proceedings were in curid 


noſtrd, where it appears by the record that the beginning thereof 


was in 22.” Fac. 1. therefore the writ of error was abated, and a 
new writ of error brought coram nobis re/ident.; and upon it di- 
vers errors were aſſigned by Mx. PRoTHORO : 

Fist, That the writing being a quod ei deforciat, the proteſta- 
tion being proſequi in naturd brevis de recto, he ought to ſhew what 
writ of right, for there be divers kinds of writs of right. —But that 
was diſallowed. | 2 
Srebnptv, That THE DEFENCE is not well made; for in 2 
writ of right there ought to have been a double defence, v:z. 
plaintiff's right, and to maintain his own right. 

| THIRDLY, 


= A... Eid 
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\TarxDLY, That the defendants, joining in defence, oug!:t not um. 
to have ſevered in their pleas. 


FouRTHLY; That the plaintiff, having admitted them to plead 

ſeyeral pleas, and taken ſeveral iſſues upon their ſeveral pleas, hath 
admitted that they are ſeveral tenants, and ſo hath abated his own 
writ. 
 FiFTHLY, Becauſe Bridget pleads as tenant for life for part of 
the tenements, alledging the reverſion to be in Thomas, and for the 
reſidue pleads nothing, nor claims * yet judgment is given 
againſt © and Bridget and their heirs, for all the tenements ; 
and ſo a final judgment againſt the feme for all where ſhe pleads 
but to part, and againſt her heirs where, ſhe claims but for life. 


And THis WAS HELD a manifeſt error: wherefore, for this cauſe 
principally, the judgment was reverſed. 


The King againſt Sherington Talbot. . 


UO WARRANTO, by which he claims liberty of free wars A preſcription 
ren in Ridye and two other towns in the foreſt of 5. to _ 4 fre 

The defendant diſclaims to have ſuch liberties in the Taid two 2 — 

vills and in the foreſt. But as to his claim of warren in Ridge, the demeſner 

he pleads, that he is ſeiſed in fee of the manor of Ridge, whereof thereof is good. 

the ſaid vill of Ridge is parcel ; and that he and all his anceſtors, te, 15. 

and all whoſe eſtate he hath in the faid manor, have had, time 2. Roll Abc. 

whereof, &c. liberty of free warren in all the ſaid manor, and 619. 

within the demeſnes thereof, ita quad nullus fugabit any game of 19% 320... 

warren within the ſaid manor and demeſnes thereof /ine licentid of $79 Le. 186. 


the ſaid Sherington Talbet. 6. Go. 14. 


Iſſue was taken, that he and all thoſe whoſe eſtate, &c. had not N Wms. 
free warren within the ſaid manor and demeſnes thereof; and found 
ſor the defendant. 


Nov, Attorney General, now moved in arreſt of judgment, 
FigsT, That the plea is not good to preſcribe to have warren in , 
the ſaid manor and demeſnes of the manor; for although he may 
preſcribe to have it in his own demeſnes, yet he cannot preſcribe 
to have it in the lands of others his freeholders, nor ought he to 
preſcribe to have it pertaining to his manor : and for that pur- 

le he cited The Beok of Affſes (a), that one ought not pre- 
cribe to have turbary in another's ſoil as appertaining to his ma- 
nor, SECONDLY, Becauſe it is by preſcription, ita quid nullus /ine 
lcentiã SHERINGTON TALBOT, which is impoſſible to be, for the 
ume whereof, &c. | 


Rol ix anſwered to theſe objections, FigsT, That a preſcription 

to have free warren in his manor is good as well in — lands ot 

the freeholders as in the demeſnes; for being by preſcription, it is 

intended, that this liberty was before the creation of the free- 

holders, whoſe eſtate was extracted out of the demeſnes of the 

manor after the beginning of this preſcription. —SeconDLY, That 

the allegation thereof is not of neceſſity, and doth not vitiate the 

preſcription, 
GRIM8ToON alſo moved in arreſt of judgment, THIRDLY, That On ifſze on « 


trial was by venire facias awarded from Ridge, where it ought — wrrg 
free warren in the manor of A. if the vue be from A. inſtead of the manor of A it will ds a miſ trial, 
Bu) fee the 24. Geo. 2. c. 18, f. 3. ; 


(a) 8 Aſſiſe, pl. 
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Tor Kue to have been of the manor, for Ridge is alledged to be but parcel 


. of the manor. 


And ALL TH Cob Rr, for this cauſe, held it to be a trial, 
and not aĩded by any of the ſtatutes; and that it ought to be of the 
manor, which is the greater and more notorious: wherefore a ve- 
nire facias de novo was awarded. IN 
The ſtatutes of And it was moved; Whether that were within the ſtatutes of 
Jeofail do not Feofails, becauſe it concerns the king, and the ſtatutes have an ex- 
extend o in- preſs proviſo, that they ſhall not extend to appeals or indictments 
— „ar informations 3 penal laws, and cited ſome of them, but not 
or to proceed. any gan Warrants 2 | 
ines on penal RtenaAnpsox, Chief Fuſtice, Iox xs, and BERKLEY, held, that 


* 


A. the ſtatutes did not extend to this caſe, nor to informations of in- 
2. 2 truſion, for the king is not bound unlets he is named. | 
3. Lev. 375. 


1. Sally 32 f. But Nov, Attorney General, ſaid, peradventure it ſhould be 
1. Com. Dig. Otherwiſe in caſe of a quare impedit, where the fuit is betwixt the 
| 34s party and the king. KY p Pr 
| Ces. 457 But ſee now the 9. rn c. 20. 23 to the ſtatutes of Jeofail extend to penal ee. 
39% . informations in $0 warranto, and the Cale tions, though not iv criminal proſecutions, 


| of Atchęſon v. Everet, Cowp. 392. "that | 
13 Toovnley againſt Chalenor. a 
| 8 ; ' Is the Chancety. 
Truftees ſhall I IPON a bill of review to reverſe a decree there, ur Loxn 
only be aner. KEEPER required the aſſiſtance of JusTice Joxts, by whom f 


aps ap e the decree was made, and of JusTIce Hurrox, JUSTICE Brxxk- 

reſpectively , LEV, JUSTICE CRAWLEY, and MYSELF. „ 

„ The Cafe was, That Thomas Fofter and Totunley being aſſignees 

$:E."Bridg. 35. in truſt of a leaſe to the benefit of Chalaner an infant, Thomas Foſfer 

Hardces, 314. took all the profits, and was in arrear upon account 1 fool. and 
pP. * — being unable to ſatisfy, the queſtion was, Whether Townley, agree- 0 

273. ing to this aſſignment by ſealing the counterpart thereof, and join- 

3. Atk. 5. ing with Feller in acquittances of the rents for a year and half 

1. Peere ms. (but never more meddled), ſhall be charged only for that wherein 

2. he had joined in the acquittances, or for all the reſidue ? | 


2. Vern. 241. a f 
304. 515. 570. And IT WAS RESOLVED, that Townley, being but a party in- 
5. Bac. Abr. truſted, ſhall not be anſwerable for more than came to his hands; G 
for it was thedefault of him who put them in truſt to repoſe truſt 


402. 
— — in one who was not able to pay, and he being the party truſted as \ 


26. Geo. 3. well as — T ownley ſhall not be compellable to a his de- 
re 


2. Brown's Ch. fet. W ore it was reſolved, THAT that part of the decree . 
Rep. 114. 3nd whereby he was charged to pay what Thomas Paffer' could not, V 
ſoo, 1. Term ought to be reverſed. - _ N o dll ot l auch | 
Rep. 42. 4 | 1 oor yoo Ing ü een | 
Cast 4. Eyres againſt Taunton. 28 z15b197.9 iz 96; 3 
Cajus Principium ante, page 29. v 


a "V's! e 

The firt ſerve IT was moved again by MALLET for the defendant in ſtay of 

faciaron a te- judgment. Whereas the plaintiff the laſt Term procured a new. * 

cognizance #/cire facias out of this court, directed to the ſheriff of Glouceſter, to * 

1 fummon the heir of Cawley, becauſe he had not made any mention . 

i white a Loew. in his former return of the heir, and thereupon this writ iſſued 

| ledged ; but on Out of the court, ex officio Curie ad inſormandum Curiam, and the 
[ a return that he hath no land no heir can be f. tire fa- 

at we ay a ak ory bank. nfo, 

ö i | | eri 


| - 
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«ſheriff had returned that Cauuey had not any lands in his bailiwiek Eren 
which deſcended to his heir, nor any heir within his bailiwick, &c, 1 1 — 
tliat yet no judgment ought to be given: ; 
Pinks, ———— ought not to have been awarded 
to tie ſheriff of C huceſlor but upon a teſtatum that the firſt cire fa- 
dias was àwarded to tho ſheriff of Middleſer, where the recogni- 
zance as firſt acknowledged; for being grounded upon a record, 
*he ought ferſt to ſue tie eν falies there; and upon return that there 
Nn any Heir there, then to have this in another county: and wo! 
: ky cited The Boot of Entries, do and 2. Pile. 3. 20.—Sed mn 
allbeattiy'; for true it is, the firſt ſcire facias upon à recognizance Salk, 558, , 
to have etecution -69ght to ho in the county where it was ae- * 
'kflowleged; but Hen it is Yue there, and the party returned 
dead, it may be ſued _ the heir or terre-tenarit in any county 
where e party farimiſeth he hath land. Alſo: this cine facias is 
r eie Curiæ, and in favour ofthe party, and there is no reaſon 
he ſhould take exceptions to it. me 
Tus SECOND Excky om was taken to the return of the writ ; The return to 
ſor it is returned; that there is not any heir within his bailiwick, 27, facias 
where it ought to have been, that there is not any teyre-texant, and 4%. — 2 ahia 
that, there is not any heir generally. Sol non allocatur for the re- 5, H. 
turn upun tlie firſt i facius ſhews what lands he had, and it 
ſhall not bo intended there be more lands when no heir is found 
there, and the ſheriff bath no authority to enquire into other 
counties. Menne. 
Anus PD Exceepron, That ther return upon the ſecond The omiſſion 
foie fuclas i ohranoe ry. whereupon che plea is pleaded and iſſue u return to 
/j6ined, was infuſelon ti ſor the. reaſons before: alledged, and the , Cg. 
afaril — But now ALL THE Court agreed; although the! return zunce wag #54 
Had been doerter if it had found Who was heir and. that he was who was bir, 
wat ned, o that there was not "arty! heir in the ſaid eaunty, yet it & aided after 
vis well /tnougtlp; for as 1. EAUIb 2. 105. G Ereruriam' 139. an- 4. 
cently the ſcire ſacas wus only againit; ther tetre- tnant, and the 3. Co. 12. 
heir was not charged in the ſcire facias but as terre-tenant; and if 11. Ce. 6. 
the return be not good or formal, yet t is aided by the ſtatutes of GW Rep. 31, 
E. and the mil-return or inſufficient return of the ſheriff, doe, Abe, vx, 
Alſo, u the hetr (Becauſe he is not named in the return); is But 2. Bac Abri 
'wdifcontindtantce; which'is aided by the ſtatute of Jrofaids.: Where. . 
Tote Rieu ab ons, and Bux EV, agreed, that there was 
not cauſt aſtet rditt to ſtay judgment, whereto 1 aſſented. a pay 245 * 
Tus Fouxrn Exckrriox, That it was not a good trial by % Igue joined iu 
Prius; edits a Lv (on chaneery, and u 0 000 eli opt bs 15 
into the Ring A benclr tò be tried, t ought there to ha been tried, x foe acigs 
md got by r p55, <But' L IE Count' was apeinſtit ; for- ee 
iffue, being joine beter party and party; may well be tried by o of whe. 2 
60 ac chis cott, and fo are many precedents, Where- king's bench. 
fore udgmant was given fr the platntifl. K, 235. 
3 - ; 4 Ale 4- Torn Rep. 4024" ; 
bi 197 +Ratdailtogghinf Searper ay oO) xy 1 
Lo hens Ec PRE $4?) e yt 0 
FNR a judving fy ris i non pleat in x eln, where If a declaration 
EPR oaks pe t ate made By inden. . 
. paying 1 derzor arte th d NN b . MS executors ant ute and it appear on cy of the leaſe 
© he to A. B. and C. paying an heriot to the leſſor after the death of the ſaid A. H. and C. and every of 
nem, the variance iy fatal, Polt. 413. 
X 3 turo 
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Rawvatt ture to Robert Chichefter, his executors and aſſigus, for ninety- aine 
Aer. Years, if the ſaid Robert Chicheſſer, Fohn Bellun, and James Bellun, 
or any of them, ſhall ſo long live, rendering rent; and © renderin 


8. c. 2. Roll * and paying after the death of the ſaid Robert Chichgſter, his ere. 


Abr. 451. „ euters and afſigns, his or their beſt beaſt for an heriot, or fifty 
——— 57. «ſhillings, at the election of the leſſor, his heirs or s: and 
*— — becauſe the ſaid Robert Chicke/ter affigued this leaſe to the plaintiff, 
+. Bac. Abr. 53, and after died, for non-payment of the heriet after the death of the 
Cowp. 173, ſaid Robert, he Kamine 
y66. oyer of the indenture, which was entered in h@c verba ut privs, But 
a thr the clauſe for the heriot was, © rendering and Paying to the leſſor, 
226. his heirs and aſſigns, after the death of the ſaid Robert Chicheſter, 
4 — Bellur, James Bellun, and every of them, his or their deſt 
G in the name of an beriet, or fifty ſhillings, &c.“ at anteg. 
And for this variance the plaintiff demurs, and judgment given 
for the plaintiff, and error thereof brought. The error 
was in point of la. 33 pt 23053299869 2 | 

| ROLLE, for the yore 4n the writ of error, moved, that this 
is no variance,. and that the avowry is ; for the leaſe being 
to him, his executors and aſſigna, the reſervation of the berior, in 
conſtruct ion af law, is the reſervation of him, his executors, and 
aſſigns, v2z. after the death of him, his executors, or aſſigns, his or 
their beſt beaſt; for it cannot be conſtrued tho beſt of Bellun 
and Bellun, for they are ſtrangers to the deed, and have nothing to 
do therewith. 

But ALL THE Cour held, that there is a plain and manifeſt 
variance ; for although the beſt beaſt of, Bellun and Bellun cannot 
be conſtrued to be meant thereby, yet the reſervation is not, that 
it ſhalt be paid after the death of the executors or aſſignas, but only 
after the death of Chichefler, Bellun, and Bellun, ſo as they are the 


| parties after whoſe death the limnitation of the Ber iets are to be paid 
and not after the death of the executors or aſſigns, Wherefore 


4 oF" avowry was il}, and the judgment affirmed, 


— e Tz er Lit * Penn's Caſe, ; aa 

Filhmongers - ENN; a:fiſbmonger of Lenden, was indiQted at Newgate ſoſſions, 

may be nd For that he ingroſſed divers kinds of fiſh, viz. ſmelts, whitings, 

for ingrefling, c. ed /jntentione ad revendendum contra formam flatuti. Unto 

log thee. be pleaded not guilty ; and the indiétment was moved hither by 

$.cow.0©14- Henven, Serjeant,, moved in arreſt u t, 

ment way te Expreſs words of the Ht of 5. Edw. 6, e. 14. (a), iſhmongers and 

cried at the ame butchers, &, are not ſaid to be ingroſſers, nor within the ſtatute 

demon of gal for ingroſſing, if they buy only things belonging to their trade; 

Kelivery tis for it is not the intent of the ſtatute. to reſtrain them, it ag oe 
uy 


nr” cefſary and for the benefit of the fubject that they hot 


clerk of ts ſuch things. 


* But THz Covx held, chat although Qhoyde nor wiidia the ſta- 
tute for ingrofling, yet if they regrate and fell at ynreaſonable 2 


they are expreſsly within it; and bo is inqicted, that he bought 
inentong ad, revendendum contra forman eaputi, and is found guilty: 


(4) Repealed by 14. Geo, 3; £+ 73 Soy Hawk, P. c. f er. pre. 10. : 


and avows, &c. The plaintiff demands 


ob ww: {©#eo T acts: pod ad oth accoar; - elro 7 - 15 pr Rb EE 1 4 
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ſo it ſhall be intended that he ingroſſed, and did not ſell at reaſon- Pexy's Cazr, 


able prices; and if he ingroſſed and ſold at reaſonable priees, it 
ought to have been ſhewed to the jury upon the evidence, as all 
the Court agreed, there being a proyiſo contained in the act. that 
one may take advantage by giving in evidence without formal 
leading thereof; and foraſmuch as he is found guilty, it ſhall be 
intended, that he ingrofled contra formam flatuti, Wherefore rule 
was given, that judgment ſhould he for the king againſt the defen - 
dant, unleſs other matter were ſhewn to the contrary upon the 
Monday following. 
At which 1 GrrMsTON moved, that the trial was ill, becauſe 
it was tried at 


Juſtices of gol - 
yay : deliver . 
e ſame ſeſſions that he was indicted; which ought = 23 


not to have been, but to have had a venire facias returnable at the returned infan- 


next ſeſſions: and he relied upon 22. Edw. 4. Coronc, 44.— Ced 
non allocatur: for it is the uſual and common courſe to try it at the 
ſame time the party is indicted; eſpecially as this caſe is, being at 


ter for the trial 
of a priſener ar 
raigned before 


the gaol-delivery and the party in priſon. Videg. Hen. 8. Kelloway, Poſt. 349. 44% 


159. that trial before juſtices of gaol-delivery may be the ſame day, 583. 


Keilw. 159. 256, 1. Sid. 335. 2. Hawk. P. C. 572. 5. Bac. Abr. 239, 
TrrRDLy, He ſhewed that the entry is, that the defendant On inditment, 


pleaded not guilty; * et de hoc ponit, &c. ET JohAxxES Mi- 
& CHAEL qui pro rege ſequitur ſimiliter, & c.“ and it doth not ap- 


clerk of the 
peace ſhall join 
iſſue for the 


pear by what authority he joined that iſſue; for the king's attorney, king ; and the 
or one that 1s in ce jr ought to have joined—Sed non allecatur ; entry of the 
for the ſaid John Michael is the clerk of the peace in London, and Tin his 


he is an officer known to the ſaid court where the indictment was 


name, although 
it omit his office 


taken, and it needs not to be ſo mentioned in the record; and the and authority, is 


Court here knows it well enough, Wherefore 1T was An- good. 
Cro, Jac. 502. 


JuDGED accordingly for the king, 


3, Com, Dig. 512. Caſes in Crown Law. 


Porter againſt Hutchman, 


Cain 7. 


ERROR of a judgment in the common pleas, in action on the In an a ion for 
eaſe in nature of a conſpiracy. The error aſſigned was, Be- ? ious fro- 


cauſe in the declaration it is ſuppoſed that he procured him to be 


ſecution, it is 
ſufficient for the 


indifted, and to be impriſoned until he was /egit:mo modo acquietatus, plaintiff to tate 


and doth not ſay inde. 
Ward, Serjeant, moved, that it was error; for it was a word 


that he was l 
gitimo medo c- 
guictatus, With- 


of ſubſtance, and the cauſe whereby he entitles himſelf to the ac- out adding inde, 
tion: and he ſaid, that this judgment paſſed ſub /i/entio in the com- Ante, 286. 
mon pleas. And that in two other ſuch actions brought by the Pon. 49. 
ſame party againſt two others being moved in arreſt of judgment, Dougl. 215. 
after verdict it was adjudged for the defendant. A record was 2. Term Rep. | 


ſhewn in this court in Hilary Term, 41. #liz. Roll 1099. Prichet's 28. 2. 


Caſe, where, after verdi& for the plaintiff, this exception was 4 Term Rep. 


— was given.— And RicHARDSON, Chief Juſtice, ſaid, that 
he was of counſel with the defendant; and for this cauſe only the 
judgment was ſtayed. | | | 
ULSTRODE, for the defendant, ſhewed, that in Eaſter Term, 
T: Jac, 1, Roll 407. Bell v. Gamble (a), in the like action on 
(a) Cro. Jac. 230. 
R 4 . the 


moved in arreſt of judgment; and it appears upon the roll that no *47* 
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fears the Caſe, where the word inde was omitted, and exception taken for 
egainſt that cauſe, yet after divers motions in ſtay of judgment, and di- 
vers continuances, judginent was given for the plaintiff. 


Jones and BErRKLEY, e. were of opinion, that the jure, 
ment ſhould be affirmed, becauſe it ſhall not be intended but that 
he was acquietatus inde, and not of any other matter: and the pre- 
cedents are both ways, and in the writ of conſpiracy inde is omitted; 
and by the ſame reaſon in action upon the caſe, the omiſſion of 
mdz is no cauſe to avoid the judgment. 


But RicHaRrDs0N, Chief Juſtice, and MYSELF, much doubted 
thereof, by reaſon of thoſe two laſt judgments, and of Pricket”s Caſe, 
and conceived, that the declaration was ill for this omiſſion; for 

if he were not acquietatus inde, it is clear an action would not he: 
and therefore, being the material clauſe which maintains the ac- 
tion, the omiſhon thereof 1s fatal; for a declaration ſhall not be 
aided by intendment in the point of the action: and in the 
(a) tt was mor- Breater part of the precedents in print the word inde is in the decla- 
ed again, and ration.— Et adjournatur (a), 
the declaration adjudged to be good. Poſt. 420. 


| Cart 8. Anonymous. 


"The omiſſion of ERROR of a judgment in Coventry, in an information upon the 


the. cath requir- . F. Eliz. c. 4.1; 31. for exerciſing the trade of an ironmonger (a), 
ed by a1. Jar. i. not Ling apprentice. After verdict and judgment there for the 
D. plaintiff, 1 a 
will not vitiate ̃ : 
the record. © RHE FIST ERROR aſſigned by GrzMsTON was, Becauſe by 
the 21. Fac. 1. c. 5. it is appointed, that every common informer 
* _ #23 ſhall beſworn before his information be received, that the fact was 
222 Salk, within the year before the information exhibited, and within the ſame 
376. | county where it is exhibited ; and it doth not-appear here that it 
And. 25. yas done ſo in this caſe. —Seg non allocatur for it is no parcel of 
3. Com. Dig. the record, but is only a direction toahę officers that none ſhall be 


5. Bac. Ab, 40. Leceived. unleſs he be firſt ſworn (6). 


. Hawk. P. C. 383, 334, 385. (6) See White v. Bote, 2. Term Rep. 274. contra ; but Leigh v. Kent, 


3, Term Rep. 362. accord, 

may TE SEconD ERROR, Becauſe informers cannat ſue upon that 
ſee for a meicty ſtatute to have tie moiety ; for by the expreſs words in the ſtatute 
1 the forfeiture is given to the corporation, for the benefit of the 
8. 4. for iris corporation, for relief of the poor, and for other uſes of the cor- 
only the king's poration.— Sed non allocatur: for though that ſtatute. gives one. 
moiety that ſhall moiety to the informer, and the other moiety to the king, except in 
be given to che Corporate towns to whom ſuch forſeitures are granted, it is to be. 
corporate underſtood, and ſo hath always, been expounded, that in that caſe. 
Moor, 286. the. forfeiture given. to. the king belongs to the corporation, and 


„A. the informer is to have his part-ſtill, Whereupon judgment was 


$73- affirmed, 
| (a). Fidg 5. Com. Dig, 571, Poſt, 516, 


Cart g. | Parker again Faylor. 
|  Michaelmas Term, 8. Car. 1. Roll 366. © . 
Debt on an obli- PAROR of- a judgment in Beverley Court, in DBA; where the 
potion no < plaintiff declares in debt of 20l. viz. 111. upon an obligation, and 
s · 41. upon @ mutuatus. The defendant pleaded quoad the 41. NoN 
Keb. 147. 1, Vent, 366, 8. Co. 87. Rum. 233 3. Ler. 99. 3. Term Rep, 433. 659. 779+ 


Term Rep. 347. 
R DEBET, 


ma oOD = =z,, een = .,v 


N 
* 
c. 
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REBET, et de hoc ponit ſe ſuper patriam ; et prædictus querens fimiliter, Pane 
Et quoad the other, he demands cher of the obligation and condi- TI 
tion, which was read to be upon condition to pay eight pounds at . 
a day, &c. and he pleads payment at the day, er de hoc ponit, &c. and 
the plaintiff /militer, and verdict for the plaintiff quoad the bond ; 
and non the other for the defendant; and judgment tor the 
plaintiff, | | | | 

The error aſſigned was, That here is not any iſſue ; for the de- Where a plea 
fendant ought to have pleaded quod /olvit, et hoc paratus eſt vertficare, — — 
and the plaintiff ought to have replied non ſolvit, et hoc petit, Wc. f ig Abe cowre 
ſo there had been an affirmative and a negative ; but as it is here ifiNue be joined, 
there is no iſſue at all, and it is not aided by any ſtatute ; andthere-: the error is aided 
fore it was prayed, that the judgment might be reverſed. 4g the 32. Hen. 


But ALL THE CouRT,held, foraſmuch as the defendant pleads — 
payment, et de hoc, &c. and the plaintiff joins with him, that the 1. Sid. 290. 
Jury ſhall enquire whether he hath paid, and . finding that 3. 
he hath not Po it is good enough, and aided by the 32. Hen. 8. — Jac. J 


c. 30. of Feofails, Wherefore the judgment was aflirmed. - 13 LE 0 


4 % Stra, 5514 Cawp, d , 
See 16. & 17. Car. . c. 8. and 4. & AA 16. wy * Ne Pp , 
Leycroft againſt Dunker. PAT 
Eafter Term, ꝙ Car. 1. Roll 152. | 
ACT ION FOR WORDS. Whereas the plaintiff for twenty Words import. 
years had uſed the trade of merchant, and yet uſeth the ſame ; as flander in 
and in the fifteenth year of king James uſed the faid trade, and - amo path 
went to Hamburgh, and there uſed it until 22. Fac. 1. and then re- « broken _ 
turned to England, and uſed the trade of a.merchant; the defen- chant from 
dant, to ſcandalize him in his profeſſion; ſpake theſe words of the“ Henburgh,” 
plaintiff the firſt of Ofober, 8, Car. 1. ** He came a broken mer- Ant usb. 
* chant from Hamburgh (innuendo at his returning from Hamburg * _ 
« into England) ; and that I will juſtify.” 2 
The defendant pleaded not guilty ; and found againſt him, and Cro. Jac. 267. 
damages 20l. 579+ 622, 


Gr1MsTON moved in arreſt of judgment, that theſe words are 1. G bes 
not act ionable: for although it is to be agreed for ſaying of a mer- 188. | 
chant * that he is broken, in the preſent tenſe; an action lies; 2. Term Rep. 
for it is all one as if he had ſaid he is a bankrupt, whichis'a great #73 
diſcredit, to a miercbant; yet when ho. ſaith that he, came aver a 
broken merchant from Hamburgh, it doth; nat: import in itſelf any 
ſcandal ; for he ſhews that he came over eight years before, and 
he might become a rich man and of good credit ſince that time. 

RICHARDSON, Chief Juſtice, was of that opinion; for ſlander 
ought to be expreſſed, and not taken by intendment or implication:; 
therefore if one faith. of a merchant, that “ he wag a poor man- 

* within this ſeven years,” or of a workmwan, that, he was a weak 
** workman, and, had little ſkill, within theſe:few, years,” an action. 
lies not, for he may be rich or a good workman at the tune of the 
ſpeaking. | : | 
But Jones, BerKLEvy, and MYSELF held, that the action well 
lies, and it is not like the caſes before put; for there they do not 
charge him with any crime, and by intendment it may have good 
conſtruction; but here he chargeth him with being once broken, 
| $ f 
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Lvenorr of qui [emel malus ſemper præſumitur eſſe malus eodem 1223 at leaſt may 


have an inclination thereto (a) ; and it being alledged to be ſpoken 
Dowel. full et malitios?, and to ſeandalize him in his — it is — 
„ Sed vids Aauſe of diſcrediting and impairing him in his trade, whereas their 
v. credit is the principal means of their gain: and if he intended it 
Maple Durham, otherwiſe, ar had ſpoken it in another ſenſe, he ought to have 
2. Term Rep. ſhewn it by ſpecial plea, which would have excuſed him; but 
P 473 when he is charged with malicious ſpeaking of thoſe words, and 
with an intent to diſcredit him, and he not guilty, and 
found againſt him, that he ſpake — — and with intent to 
diſcredit him, the Court may not otherwiſe adjudge. Wherefore 
it was adjudged for the plaintiff, 2 


Cary 12, | Green againſt Lincoln. 


Toca anotter ACTION FOR WORDS: * Thou art a long ſhag-haired 
2 * murthexing rogue.” Upon not guilty pleaded, it was found 
® dering rogue, for the plaintiff. : . 
is aQtionaþic, GaimsTON moved in arreſt of judgment, that theſe words are 
ac. Jones,326. not actionable; for he doth not charge him directly with the mur- 
1 Ran. Ab.47. der of any perſon, nor ſaith that he is a murderer, but the words 
3 — are adjectively ſpoken ; which manner of {peaking ſhews that the 
Hardres, 7. Words are of chiding, and do not aggrayate but 
x. Com. Dig. manner of ſpeaking. 
146. ; . 3 
HzxD EN. Serjcant, moved to have judgment for the plaintiff; 
e and cited Wilſen v. Meaſon (a) in the — pleas, where it was 
adjudged after debate, that for theſe words, Thou art a murther- 
« ing knave, action lies; but he had not the record to ſhew. 
Tux Cour therefore adviſed till the next Term: and aſter : 
wards, in Michaelmas Term, 9. Car. 1. being moved again, it was 
adjudged for the plaintiff. 2 | 
(a) 1. Roll. Abr. 47, 


c 1 Fiſh againſt Wagſtaff, 
Jedgment inthe RROR of a judgment in the court of the Mar alſea, by virtue 
DES re- of a new patent. | | 
Je was recited The error aſſigned was, Becauſe in the ſtile of the eourt it was 


that they bad mentioned, that the court is holden by virtue of the king's letters 


— — patents coram ſuch perſons, judicibus neſtris, ad audiendum et termi- 
pn] 567 nondum aſſignat. omnia placita — omnes perſonas infra duo- 
Poft. 558. 39 f. decim leucas in palatio regis apud Weſtmon. et inter omnes homines de 
boſpitis domini regis, tam diu quam hoſpitium damini regis eſt infra duo- 
deim leucas d palatio Weſimpn, | 

Tux Couxr. A patent ad audiendum et terminandum omnes cauſas 
cannot be, but it ought to be only of criminal matters: and for 
that reaſon the judgment was reverſed,” 


extenuate gyoad the 


x 7» ——©.v_p 
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Sparrow againſt Matterſock and Others. Care x 3- 
Hilary Term, 8. Car. 1. Roll . 
'T RESPASS. Upon a demurrer the caſe was, The ſheriff returns The bam of a 


of that extent entered and intitled himſelf, The queſtion was, *** = i 
Whether it were a good title for the plaintiff ? L ; — 23 


-* FixsT, Whether the bailiff of a liberty may make an inquiſition 1. Sd. gz. 239. 

and extent upon an elegit by warrant from the ſheriff directed to Vn. 453. 

| him?—Res0LvED, that he may. : wa — = 
SECONDLY, When a jury by inquiſition finds the ſeifin and va- Dyer, 100. 

lue of the land, Whether the jury ought to ſet out the moiety for —— 584. 

the plaintiff, or if the bailiff may deliver ſuch part of the land for 4. Co. 55. b. 


the moiety ? | v 
TY. . 


And ir was RESOLVED, that the jury ſhall extend all the land, Stange, 74. 
and the bailiff where there is a franchiſe, and the ſheriff (where no 3. Com. Dig. 
_ franchiſe is) ſhall deliver the moieties, and not the jury; and fo 303. 

are all the precedents. Wherefore it was — for the . 
phintiff, 3 Dough, 47» _ 


„ V ichaelmas Fey! 
| 9. Car. 1. In the King's Bench. 
Sir Thomas, Richardſon, Kut. Chief Fuftice. 


g o Tet) K r Str Witham Jones, Kat. | - 424 18 
eee e e e, ee e Juſtices, 
| S Robert Berkley, Kt. 


ee 10 1 r ee ee ne 
William Noy, Efq. Attorney Geueral, 

Vc Richard' Sheldon, Kat. Solicitor: Gemrral. 
I Lab ubog s 257 31 34039 0 
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eh x. Thomas Broxon and his Wife ayary#'Dager and his Wife 
„ > 9. Car. t, "Rell i152. 
The ioputation | CTION for theſe words, ſpoken by the wife of the defen- 
of beinga wich © A Gant of the plaintiff's wirr: Thow art a-witch » E will 
N „ make thee come and ſay, G ſave my mare: b ws forced 
dent guilt) pleaded, and found for the plaintiff, Wem c 
aGQienable, ,- LIT NIE tan, Riterdey of London: moved in arreſt of judgment, 
Sg. Gen. a. tſtat none: of thee words are actionable; for tha fix{twords, © Thou 
OS „% t a witehy” without mentioning that ſhe bewitched x Berien, 
Pod. 324 cattle; er goods, are tom general! and no ation maintainable for 
Fol ſpeaking of them; and he cited divers precedents, that for callus 
one „witch“ generally action lies not, if he doth not ſhew what 
witchcraft ſhe committed. 


Al THE Cour, upon the firſt motion, were of that opinion: 
and for the ſecond words, “I will make thee ſay, God ſave m 
«+ mare,” there is not implied any witchcraft: and for the lat 
words, I was inforced to get my mare charmed for thee,“ was a 
fault in the plaintiff, who would procure charming, to prevent 
miſchief to her mare. Wherefore rule was given that the judg- 
ment hould be ſtaid until, &c. 


Car 2. King againff Edwards, 
Trinity Term, 7. Car. 1. Roll 992, 


If beſband and ECTMENT, Upon a ſpecial verdict the caſe was, 7er 
1 and Jane bis wife 3 ſeiſed of the land in —_— 
and the heirs to them and the heirs of the body of John Boulting, remainder to 
of the body of Edward Boulting and the heirs of his body, the remainder to Mil- 
the huſband, iam Boulting and the heirs of his body, remainder to George Ed- 
— wards and the heirs of his body, the remainder to the right heirs of 
he Has am eftars Be fad Ahn Boulting ; they being ſo ſeiſed, the ſaid Jahn Boulting 
tail in poſſeſſion, and his wife and William Byquliing (the third in the remainder) 
and not a re. joined in a feoffment with warranty to —— Keen; and after, 
ee, the ſaid huſband and wife levied a fine to the ſaid Keen : afterwards 
Hase; = ir the ſaid John Boulting died without iſſue, and the ſaid William 
they join in a Boulting and Edward Boulting died without iſſue; and in the fit- 
fectfment in ſee teenth year of king James the ſaid Mathu/aleh Keen died, and the 


eas land deſcended to Robert Keen, who, after the death of the wife of 
levy a fine, it will be a diſcontinuance, notwithſtanding the huſband and thoſe in remainder die without iſſus 
Jones, 323. 1. Ro. 632, 3" LA. Raym. 327. Bull. N. P. zoo, Fearnc, 27. 29. 2, Burr. 71% 
3. Bas. Ab. 191. f. Com. Dig. 564. 3. Com. Dig. 76, 77, ; th 
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the ſaid John Boulting, entered and let to the plaintiff, and the de- Fixe 
fendant, by the command of the ſaid George Edwards, ouſted him. _ 2m” 


The ſole queſtion was, Whether the entry of the ſaid George 


Fawards was lawful? And it was argued by GzRMYN, for tbe r 


plaintiff, and by MAYNARD, for the defendant. * 


The Frixsr QUESTION was, Whether this feoffment were a diſ- If land be given, 


continuance of the eſtate tail ? And it was urged for the defendant, nay cog * 
* * 42 ; the 
that it is not any diſcontinuance; for the huſband during the co- heirat the body 
yerture, having a joint eſtate with his wife in the freehold, had of the huſband, 
not any eſtate tail in poſſeſſion, but ua a remainder in tail, ex- andthe huſband, 
pectant upon a joint eſtate for life, and not executed; ſo then, — ue 
not being ſeiſed of the eſtate tail in poſſeſſion, it cannot make a diſ- Shi is 4 dice. 
continuance: and to prove that he cited Owen v. Morgans (a), and tinuance. 
Winſcot"s Caſe (5). : 8 Jones, 324. 
RichARDSOx, Chief Juſtice, BERKLEY, and MYSELF, as to this 3. Co. 5. 
point, held, that the eſtate tail is in him veſted and ſettled, and 1. Roll. Ab. 632. 
that his and his wife's feoffment makes a diſcontinuance: and ſeen 
although it was objected that /#74iam Bouiting, the third in the re- cit. "Gang 
mainder, joined in the ſaid feoffment, ſo as it could not make a dif- Cowp, 702. 
continuance, but that every of them reſpectively paſſed their cſtares, 
ALL THE JUSTICES agreed, that this joining of Miiliam is not ma- 
terial; for there is an intermediate remainder in tail to Edward 
Boulting, which is diſcontinued. 


But Jowes, Juſtice doubted thereof, and conceived it was not a 
diſcontinuance, becauſe the huſband was not abſolutely ſeiſed of an 
eſtate tail during the life of his wife. | 


THE SECOND OBJECTION was, That if this feoffment were a If a huſband 
diſcontinuance at the common law, yet it is taken away as to the wake a feoff. 
wife by the ſtatute of 32. Hen. 8. c. 28.: and as it is taken away as —_— res 
to the wife, ſo is it alſo as to thoſe in remainder after the wife, eſpe- jointly ſoiled - 
cially the wife ſurviving ; and that the fine after the feoffment is and dies, and 
but by way of releaſe, and is no ſuch fine as is intended within the thewiſe before - 
ſtatute ; for it ought to be ſuch a fine which at the firſt paſſed the Turn levies a 


eſtate, and not a fine which inures by way of confirmation. wy — 
But ALL THE JUSTICES agreed, that this feoffment and fine to ance created by 


the ſame perſon make but one aſſurance; and when the wife is We f-offment, 


barred, and her eſtate deſtroyed by the fine, that ſhe cannot enter, 27 nenber the 


thoſe in remainder may not enter, but are in caſe as they were at 'mainder can 
5 ame; * and as this caſe is, they all reſolved, that an ex- enter. | 
preſs diſcent being found, it takes away his entry. Whereupon, by 10. Co. 46; a.” 
=> — wy oNEgs, Without further argument, it was adjudged for — 
e plaintiff. | PORES 


Joxes, for the firſt point, Cited Werne v. Iii, ter (c), whare it Jones, 324. 
was held by the Court, that it was not any diſcontinuance when, 
the wife ſurvived ; but if the huſband had ſurvived, it ſhauld, 
have been otherwiſe, 2 1 iber i d 
(a) 3. Co. 3. (5) 4. Co. 61. (e) Moor, 476, : 
Sir Richard Snowde againſt " een een 

ACTION UPON THE CASE. Whereas one Chriſimas exhi- To accuſe ano 
hited a bill againſt the plaintiff in the court of chancery, and der of having 


what, &c.; and the plaintiff had put in his anſwer thereto, —— = 


* ſwer toa bill in chancery”* is actionable, without alledging the materiality of the perjury; or that there 
were not other bills than the one tated; Poſt. 337. 353- 


and 


the diſcontinue + * 


nor thoſe in re- 


* ͤͤꝗqZu—ꝛ— ——! —— 


* 
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Snowns and ſhews what, whereunto he was ſworn ; that the defendarit- 


% ſpake theſe words of the plaintiff : © He,” innuendo the plaintiff, 
— 4 js forſworn in his anſwer to Gnas bill,” innnendo in his an- 
| . {wer to the ſaid bill. The defendant pleaded not guilty ; and it 
53. was found againſt him, and damages aſſeſſed to fifty pounds. 


the perjury ; but in an action fot words, which is grounded upon 
the Fechof another, it cannot be _ - 5 
ſpake. | 
SEConDLY, Becauſe it is not ſaid that he Is forſworn in his an- 
ſwer in chancery, nor is it averred that there is not any other bill nor 
anſwer but that which is mentioned; and there may be another bill 
in another place.—Sed non allocatur : for when it is ſhewri there was 
ſuch a bill in chancery, and an anſwer thereto, and that the defen- 
dant ſpake thoſe words, and is found by verdi& guilty of them upon 
that occaſion, the action well lies without other averment; for it 
ſhall not be preſumed there was any bill and anſwer in any other 
place. Whereupon it was adjudged for the plaintiff, 


, 
Cart 4- Dorothy Brian againſt Cockman. 


Tocall a widow ACT ION FOR WORDS. Whereas the plaintiff was of good 
a where, and fame, and always free from adultery or fornication and other 
lay — crimes, and after the death of Brian her late huſband was in com- 
2 % munication with one Cowley for a marriage betwixt them; that the 
| baſtards, is xc- defendant, to deprive her of her fame, and to hinder her from the 

- gionable. - ſaid marriage, ſpake of the plaintiff theſe words: She is a whore, 
Ante, 269. 296. «© and her children (innuendo her children which the had bv the 
436. 4 fajd Brian late her huſband) are Frambi/h's baſtards,” innuendo one 


5 _ Nicholas Frambiſb. Upon not guilty, it was found for the plaintiff, 

1. . | 

Herley, 18. 155 Gaius ro moved in arreſt of judgment, that theſe words are not 

Cro. Eliz. 639. actionable: for, for calling ©* whore” there lies not any action; and 

_ 8 to as that her children by her former huſband are Frambi//'s 

ag Jac. 4 « baſtards,” is repugnant in itſelf; for they cannot be baftards 
which were born in the time of her former huſband, 


But ALL THE Cour held, that the action well lies: for to ſay 


L 397» 
1. Com. Dig. 
1s. 


that . ſhe played the whore in her former huſband's time,“ is 2 
great diſcredit; and to ſay that “ her children ate baſtards” (al- 
though in truth they cannot be baſtards in law, yet in reputation 
they may be ſo), is cauſe of lofs of her marriage, and that none will 
marry with her. Wherefore it was adjudged tor the plaintiff, 


Edwards 


of a widow who is in communication of marriage with another, 


mn EST TEES YER STE 
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Edwards againſt Woodden. Cark 5. 
Hilary Term, . Car. 1. Roll 602. | 


R EPLEVIN. The defendant made conuſance as bailiff to Jobs gig th 


Cotton ; for that the place wHERE is twelve acres, parcel of a indantmalies 
meadow in Staun/ted, parcel of the manor of Staunſted, of which pant ot 
manor one George Bing, e/q. was ſeiſed in his demeſne as 9 {es and feifin in fee of 
ſo ſeiſed by indenture, in the 12. Fac. 1. granted a rent-charge of 4. The plaintiff 
thirty pounds to Sir Robert Heath and others in fee iſſuing out of the in „ go? 
faid manor ; and that they, by indenture inrolled within fix months b. — 2 
in the chancery, for three hundred pounds, granted, bargained, gif onder a 
and fold that rent to the ſaid John Cotton and his heirs ; wherefore prior leaſe, by 
for rent arrear at ſuch a Feaſt he made conwſance, &c. The plain- which it ap- 
tiff in bar of the conuſance confeſſes, that the land is parcel of the ba. 8 
manor, and that George Bing was ſeiſed of the ſaid manor in dominice hen. This a 
ſuo ut de feodo, Ro in the e and that the ſaid George good confeſſion 
Bing, ſo being ſeiſed, ted the ſaid rent to Sir Robert Heath and and avoidance' 
others, FROUT, &c. Sed quod diu antea the ſaid GEORGE BING a- of the feifin in 

uid habuit in the ſaid manor, and long time before the grant of the 2 : — 
Eid rent, one John Leigh was ſeiſed in fee of the ſaid manor, unde, ful confeſſes and 
&c.; and ſo ſeiſed, in 5. Elix. deviſed that manor to Richard Blunt avoidance, it 
for one hundred and twenty years, by virtue whereof he entered being only a de- 
and was poſſeſſed; and ſo poſſeſſed, 17. Eliz. granted the ſame to — 
Thomas Blunt, who entered, and in 31. Elia. aſſigned that leaſe to, — _— 
the ſaid George Bing, who likewiſe entered and was poſſeſſed; and r. 
ſo poſſeſſed, in 37. Eliz. aſſigned it to Henry Bing; and that he, 3 
22. Fac. 1. aſſigned it to Hammond Claxton, who entered, and was, —— 
and yet is poſſeſſed, and licenced the plaintiff to put in his cattle ; Dyer, 312. 
who thereupon put in his beaſts, and the defendant diſtrained 1. Saund. 207. 
them, &c. Upon this the defendant demurred, and ſhewed for R. 170- 

uſe : | | 3- Mod. 314 
i ' Ld. Ray. 132. 


FixsT, That he doth not confeſs or traverſe the grant to Cotton. 33%: 


SECONDLY, That he doth not ſhew how the ſeiſin and grant of 
the ſaid George Bing is avoided. 


Tuixpr v, Becauſe the plea is repugnant in itſelf. 


And now being argued at the bar by RoLLE, far the defendant, he 
ſhewed, that this plea to the conuſance is ill, becauſe in the come- 
ſance it is pleaded, that George Bing was ſeiſed in his demeſne as 
of fee, and granted that rent, &c. ; which is intended as a ſeiſin in 
fee in poſſeſſion : then when the plaintiff confeſſed that he was 
ſeiſed in dominico ſuo ut de feodo prout, it is a confeſſion of the ſeiſin 
of the fee in poſſeſſion: and when he afterwards ſhewed a leaſe for 
years by another, long time before, and that leaſe conveyed to the 
grantor of the rent, and from him by meſne conveyances to the 
plaintiff, it may be intended, that the grantor was ſeiſed of the fee 
in reverſion, and not of the fee in poſſeſſion; for it is not repug- 
nantto the former part of his confeſſion, and it is not a confeſſion 
of the ſeiſin alledged : wherefore he ought to haye traverſed au 
bye, that he was ſelſed aliter vel alio modo, or that he was ſeiſed mode 


et 


R 9 
— — ' 


. * 2 3 2 ö wy 
— — —— —E—äͤ — — — ——— ̃ —— — 
— IN Ate —— — ” — - 
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EFowanes ef formd prout: alſo, he doth not ſhew how the fee came to the 
it grantor after the leaſe: alſo, there is not any full confeſſion that 
Woobbzu. the fee was in the grantor, but by argument, which is not good in 
Poſt. 494 pleading; and for theſe reaſons it was moved, that the bar to the 
. cCaonnſancr is ill. d | 
= Richanpson, Chief Juſtice, and Jones were of that opinion 
upon the firſt motion. TOY | 


bol the ſeifin in fee alledged, and there needs not any traverſe ; for 
when he entitles himſelf to a leaſe for years precedent, yet in 9%, 
which is not chargeable with this rent, and allows the reverſion in 
lee, expectant upon this leaſe, to be ti the grantor, the pleading is 
d; for one ſeiſed in fee of reverſion, expectant upon a leaſe tor 
years, may well ſay that he was ſeiſed in dominuco ſus ut de frado, for 
of that ſeifin he oy, have an aſſiſe; and that this plea is good ap- 
pears.in Adams v. Wrotefley (a). And to ſhew how he atterwards 
came to the fee lies not in the conuſance of the plaintiff; but he 
— * may well admit it without prejudicing himſelf, he claiming by a 
Poſt, $381. Precedent eſtate not ſubject to that charge; and to take a traverſe 
* when he claims by a former eſtate and admits it, is not neceſſary, 
and peradventure might be perilous unto him, as 6. Co. 12. Heyler's 

l Caſe. | | "ry | | 
BRRKIEx, Juſlice, conceived, although ſeiſin is pleaded in domi- 
3. Leon. 44. $0, nico ſuo ut de feodo, which ſhall be intended ſeiſin in poſſeſſion, as it 
3. Mod. 319. is pleaded, yet the plea is good in ſubſtance; becauſe he avoids the 
Yelv. 151. charge againſt him by reaſon of the former eſtate; and if there be 
2. Sund. 30. any defect therein, it is only for want of traverſe, and that is but 
| form; and not being ſhewn for cauſe, but other cauſes immaterial, 
it is aided by the 27. Elix. c.. and the defendant ſhall not have ad- 
vantage thereof. And to this opinion, for this cauſe, Rie#arDso0N 
and Jones ſeemed. to incline ; but they would adviſe. Et ad- 


Journatur. 
(a) Plowd. , 


3 John George and his Wife againff Harvey. 
WE. ©” Ante, Page 282. N 

dien wat ls Caſe was now moved again by RotLE, for the plaintiff, to 
o lie for cal- T have judgment, that action lies for theſe St. for ha 
ling another “a 4e ghe js a witch z”* becauſe all kind of witcheraft is puniſnable by 
nga? —_ 1. Juc 1. e. 12. (4), and is intended to be ſuch who hath conference 
witchcraft be with a ſpirit, and works by ſpirits. 1 Ky a | 
alledged. But ALL THE Cob ſeriatim delivered their opinion, that the 
Ante, 261. action lies not for calling one © witch ”” without alledging ſhe bath 
Poſt 474% done ſome act; bur if it be ſaid that ſhe bewitctied any man or any 
Cro, Jac. 150. thing, it well lies: but to ſay ſhe is * a witch” gtherally, is not ac- 


308, 399- _ "tibnable ;, for it is a cottimon ſaying, * You ate a witch,” which 
rang 06 way be by your tongue or hes &c. Wherefore it was adjud 


1. Com. Dig, for the defendant. *' Lide Hawks v. Auge (b), adjudged accordingly, 
192. and Towſe v. Sand. Mich. 10. Fac. ti. | 


(eh Repealed by 9. Ge: 4. 6. f- 86 2, Hawk. ch. 4 6,5, (5 Or, Ire. .. 


Tyffyn 


But I conceived, that the plea is a good confeſſion and avoidance 5 
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Tyffyn againſt Wingfield. Can 7. 
THE record was, Pueritur in placito trarſereſFonis pro ed quad vi An aQion for 
; p © et arms cæpit et —— his cattle — = cdole of 258. for dag cattle 
«* which he took them damage feſant, and the plaintiff was inforced {11 — . 
« to pay to him forty ſhillings for amends, per quod he ſuſtained the plaintiff was 
damages, &e.” After verdict, upon not guilty, and found for obliged to pay, 
the plaintiff, | —_ — not 
HeNDEN moved in arreſt of judgment, Becauſe he did not conelude p, — 
contra pacem, Wc. : for the bill recites, that it is © placitum tranſa ine bill ls *tranſ- 
greſſtoms, and the declaration is, vi et armis;” therefore he * greſſionis,” and 
ought to conclude contra pacem : and becauſe ir is not ſo done it is 4. * 
ill in ſubſtance, and not aided by any of the ſtatutes of Feofails. Pe — 


But GR1MsTON, for the plaintiff, argued, that this is an action Poſt. 37. 
upon the caſe : for the action is not brought merely for the taking . Roll. Ab. 100. 
or chafing of his cattle, but for a ſpecial wrong, viz. for chafing 2-RolkRep.139. 
them into another man's ſoil, ſo as they were there treſpaſſers, and = 1 5 * 
he inforced to compound for this damnification : and although it Hob. 180. 
be vi et armis, yet that doth not prove it to be an action of treſpaſs ; Vaugh. 101. 
for that may be in an action upon the caſe, as it is in The Earl of Sub. 66. 

be 


Salrp's Caſe, 9. C. 50. And although the recital of the bill Salk, 636. 640. 


in placito tranſgreſſionis, yet it is not of neceſſity to be treſpaſs only, — + 
but may ſerve for treſpaſs upon the caſe. . 5. Com. Dig · 
And ALL THz CovurT being of that opinion, it was adjudged 357 _ 
for the plaintiff. . PTS. JuGged 4. Bas. Ab. 3. 
See 16. & t7, Car, 2. c. 8. and 4. & f. Ann. c. 16. 
Symonds again Seabourne. Carr 8. 


Eaſter Term, 8. Car. I, Roll . 


ACTION ON THE CASE. Whereas the plaintiff, upon Ans Aton on the 
A gth Ofober, 5. Car. 1. was poſſeſſed of an ancient houſe in dd may be 
Morceſter; and the defendant, the gth Oclober, 5. Car. 1. was and r by a 
yet is poſſeſſed of another houſe and void piece of land adjoining oa! en 
to the north part of the plaintiff's houſe, wherein were three win: the lights of an 
dows, time whereof memory, &c. by which windows the light came cient meſ- 
out of the ſaid void parcel of land into the plaintiff's houle, time 

whereof, &c. ; that the ſaid defendant maliciouſly, to deprive him of Cro. El. 118. 
the light coming by the ſaid windows into his houſe, the faid gth 1. Sid: 167. 
Otteber, 5. Car. 1. erected a building in part of the ſaid void piece, 3g wy 373+ 
and thereby ſtopped the lights coming — the faid windows into 2. Soo, 
_ NN rag his 2 is 5 ares and he much pre- Id. Ray, 8 
judice that ſtopping. The defendant pleaded not guilty ; and 4. Burr. 2741. 
found agalalt 1 K | 2 een Cowp, 626. 


Exception was taken in arreſt of judgment, That the declaration A declaration 
is repugnant in itſelf; for to ſay «pre p:ſſefonatus of the ſaid void wu the defen.. 
piece ot land. and to ſhew the offence in erecting a building upon Gaye was and 
it, ſhews that it is not now a void piece of land, | | 25 — — 
BeRKIEV was of this opinion; but R1cHARDSON,. ours, and * _— 
MrsELF held, that this is —_ enough, and po — — in the buildings there- 
adhue Pede for it may be that part of the ſai, void parcel of on, &c. is good, 
land is builded, and darkens his light, and part remains ſtilf void: Doug). 455- 
ono. CAR, "a Y _—_ and 


D 
: £- 
— 


—— — — — 
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Symen®s and the declaration as to that is but ſurpluſage, and the one 
zan well ſtands with the other. he * 


N 2 ANOTHER EXCEPTION, Becauſe he alledgeth not any perſon 


— in whom the preſcription may be fixed; amd the plaintiff is but 
15 is to the leſſee fot years, who cannot preſcribe. But it was anſwered thereto, 


fe and not that the time whereof, &c.“ is tied to the houſty and not to any 


Ul eyes perſonal preſcription ; and being an ancient houſe and- windows 
Poll. 49. therein, time whereof; &c. there need not any preſcription in any 
3 perſon.—\V herefore it was adjudged for the plaintiff. 
C83 3. 8 Baal againſt Baggerley. 

97 ' | Trinity Term, g. Car. 1. Roll _, 
To ſay, 4 Thon ACT ION FOR WORDS: *« Thou haſt ond a privy ſeal 


« haſt forged « «and a commiſſion: Why doſt not. thou break open thy com- 
a4 « miſſion?“ 8 
« ion,” than After verdict, upon not guilty pleaded, and found for the plain- 


be intended to tiff, It was moved in arreſt of judgment, that theſe words are not 
mean ® The actionable: far he did not ſay the king's privy ſeal, nor any writ 
ws: 63 „A, under the privy ſeal; and it doth not appear what privy ſeal he in- 
«king's casi. tended: alſo, he ſaith not what commiſſion ; and the words ſubſe- 
. Fon under bis quent, thy commiſſion,” ſhewed that he intended a commiſſion 


* privy ſeal.” made by the plaintiff himſelf. 


$.C. Jones,325 _ Butit was anſwered thereto, that by a privyſeal is intended the king's 


x. Roll. Ab. 68; privy ſeal, and being ſpoken generally, is to be intended accordin 
2. Bulft, 137. 15 TR h and intendment ; and no other ſeal is — 
= 2 4g thereby befides the king's: and ** thy commiſſion“ is intended a 
1. Hawk F. C. commiſſion which is ſued out under the privy ſeal. 

33k Tus CovkrT ſeemed to incline to this opinion; but BerxLey, 


Juſtice, doubting thereof, the Court would adviſe. 


Aſterward it was moved again and argued by PALMER, far the 
4 defendant, and by CALTHROP, for the plaintiff. 


Paimer ſhewed, that theſe words do not import in themſelves 


that he ſpake of the king's privy ſeal, for there is not any induce- 
ment that there was any ſpeech of the king's privy ſeal; and the 


words in themſelves do not import any flander, and they ſhall not 


be helped by an intendment or innuendo. And it may be, that 4 
private verſa might have a private ſeal ; and the words after ſhew 
the intent of the defendant, when he ſaid thy commiſſion,” in- 
mendo the commiſſion of the plaintiff, 
 CaLTHROP flitreto anſwered for the plaintiff, that the words 
mall be takenM6xding to the vulgar opinion, and as the auditors 
underſtand in ter uſual phraſe, which is, that he ſpake of © the 
' & King's privy ſeal,” 9 he ſaid * a privy ſeal ;” and when he 
 faid'* thy commiſſion,” it is to be intended.“ the committion un- 
{+ der the privy ſeal which the plaintiff ſurd out,” And he cited3 
caſe in Trinity Term, 35. Eliz.(a) where an action was brought for 
theſe words, © Thou haſt forged a writing for which thou waſt 
JT „ hrought into the ſtar- chamber; and it was adjudged in the 
-- common Þleas that the action lies, for they ſhall be intended ſuch 
writings for which one ſhall be punithed. | 


(a) Monday u. Cordal, Cto. Eliz, 296. 


And 


( 
4 
\ 
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And ALL Tag Coux r ſeriatim delivered their opinions, that the 344 
action well lies; for the words are ſpoken maliciouſly ; and being . 
alledged in the declaration that he ſpake them to ſcandalize him for . 
forging of the privy ſeal and a commiſſion, and being found guilty, 1, Rol. 68, 
it Fal be intended according to the vulgar interpretation; the | 
„ king's privy ſeal,” the counterfeiting whereof is treaſon () ; and 


a commiſſion ſhall be intended the king's commiſſion under his privy 


ſeal, —BERKLEY, Juſtice, agreed with the others. And judgment 


was given for the plaintiff, 
(a) By 25, Edw. 3. c. 2. and 1. Mary, ſt. 2. e. 6. 


Johnſon again Davy. Car 10. 
| | Trinity Term, 9. Car. 1. Roll 1314. 
EJECTMENT of Iix meſſuages, one hundred acres of land, In ejefment, if 


three hundred acres of paſture, &c. Upon not guilty pleaded, the original writ | 


the verdi& was found for the plaintiff, appear — 


Gaius ro moved in arreſt of judgment, that this ſuit is by ori- and between 
ginal writ, and the original doth not wartant the deelaration ; for other parties 
the original is of one meſſuage and fixty acres of land, and fo varies Fn rg 
from the original in the number of the meſſuages and the land. qhallbe intended 

But Rol. Lx, for the plaintff, ſaid, that this ſhall not be intended not the writ on 
the original upon which ag plaintiff declared ; but that there was — - 12 
another original which warrants this declaration, which is now Ante, 281. 290, 
embezzled. And it ſhall not be intended to be grounded upon the 291. 
writ which is now ſhewn, FirxsT, Becauſe the writ bears te/fe Hob. z5r. 
i8th April, returnable 15. Paſche, and this declaration is in Trinity 3. Mod. 136. 
Term, and here is no continuance upon this writ: SECONDLY, Cs. Jac. 655. 
Becauſe the writ is againſt the defendant and a copyholder; and in __ oy 
this declatation there is no name of the copyholder ; wherefore it Bund, _ 


4 we Barnes, 4i 5: 
ſhall he intended that this declaration is grounded upon another N Com: Die: 
writ now wanting; and this want is aided by the ſtatute of Feofails. 32c- 
And ATH THE CourT, abſente R1CHARDSON, was of the ſame i, — hag 8 
opinion; and rule given for judgment for the plaintiff. Cowp. 455. 
Penſon again Gooday. Cars 21, 


. 2 Trinity Term, 9. Ca. 1. ME 

CYION ON THE CASE. That the deferidant maliciouſly Words ſpoken 

and fallly, to deprive him of his life, ſpake theſe words of the at different times, 
plaintiff: 4 Thou haſt taken out of my 1 forty pounds of my 12 


money, and I will cauſe thee to be indicted at the ſeſſions of the EEE: | 


peace, and to hold up thy hand at the bar for it.” Et ex ulteriori entire damages 


malig againſt the plaintiff at ſuch a day after, ſaid, © He hath given, no judg+ 


* picked-out of my pocket filver and gold.“ After not guilty wet eam de ene 
pleaded, and found for the plaintiff, , cc BOY ed fd ale 


. . if the words be 
GRIMs'rox moved in arreſt of judgment, that theſe words are ſpoken at the 


= actionable, eſpecially the laſt words; and being ſpoken at = tine, 
everal times, and there lying no action for the laſt words, and da- *ovgÞ ſome 


mages entire given, the plaintiff ought not to have judgment: and r 
to prove that he cited the caſe of GGornv. Aidllkrin (a4. L 1.2 


( 10. Co. 132. 3. 
1 
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Pax son And THE wHOLE Cova r was of the ſame opinion, that if the 
rn words ſpoken at any of the times will not bear an action, and entire 
damages be given, there ſhall no judgment be entered: and there- 
Cro. Jac. 115. fore the difference is, when the words are all ſpoken at one time, 
143. and part of them are actionable and part not, there damages ſhall 
Cro. Eliz. 738. be intended to be given only for thoſe words which are actionable; 
3-Ro.Ad.576. but where words are ipoken at ſeveral times, and the firſt are ac- 
+, 4p ogy tionable, and the other not, and the defendant found guilty of 
Hurt. 13. both, and entire damages given, there no judgment ſhall be en- 
2+ Bac, Ab. 3. tered. But in this caſe the firſt words without queſtion are ac- 
2- com. Dig. tionable; for he directly charges him with a felonious taking, 
mats 25- _ When he ſaid, * He would cauſe him to be indicted, and to hold u 
« 4 4.44 his hand for that cauſe.” And they alfo held, that the l 
431 words being alledged to be ſpoken ex ulteriori intidid et malitid have 
| reference to the firſt, which is the picking of the pocket before 
mentioned, and ſo charging him with that felony. It was there- 
fore adjudged for the plaintiff. 


Carr 12. | Veſey again Harris and his Wife. 

| Hilary Term, 8. Car. 1. Rel . 
Srire facias for GCIRE FACIAS. Whereas the wife dum ſola fuit recovered in 
reſtitution of the king's bench, in an action on the caſe, 261. 138. 4d. for da- 
money recover- mages and coſts, and had execution of thoſe damages, and yet is 
1 thereof poſſeſſed; and whereas afterwards the faid r was by 
afterwards re- à Writ of error removed into the exchequer chamber, and there re- 
verſed. Plea of verſed and reſtitution awarded; and afterward ſhe took the ſaid 
payment, g Harris to huſband; the plaintiff thereupon brought this writ to 


3 have reſtitution. | 
es, &c, The The defendant pleaded, that after the reverſal had, and before 


traverſe is on an the purchaſe of this writ, he paid to the plaintiff the ſaid debt and 
immaterial coſts of 261. 138. 4d. ABSQUE hoc, that they be peſſſſonati of the 
| ſaid money prout. | 


4. Lare The plaintiff hereupon demurred, þecauſe the plea and traverſe 
Clift. 675. are both ill. 8 85 
7. Vent, 11. And now it was argued at the bar by CALTHROP, for the plai- 
Gra. Joe. 29, ./: and by GERMYN, for the defendant, 
Lot. 328. 3822  R1iCHARDSON, Chief Juſtice, 2 and MYSELF held, that the 
3. 1-4. 228, pleading of the payment is ill. becauſe it is grounded and affirmed 
— 555- againſt the record ; and a payment being againſt matter of record, 
x. Saund. 268. cannot be a diſcharge unleſs by matter of record: and as in a/c 
x. comp. Prac. facias to have execution payment is no plea in diſcharge thereof, 
3 no more is it in a ſcire farias to have reſtitution. And it appears by 
— — THE YEAR-BOOK 20. Hen. 6. pl. 24. and 21. Hen. 6. pl. 15. that 
pre: 3 Rep, it is much doubted whether if © levied by the ſheriff upon a fir! 
45. *« facias” be good plea; and at length it was ruled to be — 
ke -gauſe it is grounded upon the fieri facias awarded, which he cannot 
withſtand ; and in reaſon therefore it ſhould then be allowed (4), 
4 multo fortiori, a bare payment is no plea: and if it be a plea, ye 
as it is pleaded, it is not good; for he doth not rely upon it, but 
2 traverſeth that which is immaterial (a), v1z. abſque hoc, that he 1s 
„r. poſſeſſimatus, Oc. which was idly alledged, and not material or tra- 
— verſable; and by his traverſe he waives his pleading of the pay- 


do taten to en immeterial traverſe unleſs ſhewn for cauſe of demuizers 1 
. N —— 0 
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ment, which being ſpecially ſhewn for cauſe of demurrer, the de- Ver 


murrer is good, and judgment ſhall be againſt the defendant. 1 his 


BERKLEY, Juſtice, held, that payment had been a good plea, if Wirz. 
he had relied * n that thereb — — Mn 
ſatisfied : and in divers caſes matter in fact may be x far in diſ- 
charge; as in debt upon an eſcape, he may plead, that the plaintiff 
commanded him to let him out of execution, and ſuch like, &c. 

But as to the traverſe, he conceived it ill, and therefore agreed with 
the other Juſtices, that judgment ſhould be given for the plaintiff; 
and it was adjudged accordingly. 


Penſon and Anne his Wife againff Gooday. = Olin 3. 
Trinity Term, 9. Car. 1. Kell 


ACTION ON THE CASE. Whereas he keepeth an alehouſe, An aQion lies 
being debito modo licentiatus by juſtices of the peace; that the by huſband and 
defendant, to ſcandalize the plaintiff's-wife, ſpake theſe words of pong ſaying 
her: „Hang thee, bawd,” innuendo the faid its; thou, ' the ſaid « — 
Anne innuendo, ** art worſe than a bawd ; thou keepeſt an houſe, « bawd; thou 
meſſuagium prædictum innuendo, « worſe than a bawdy-houſe; and © artworſe than 
thou keepeſt a whore in thy houſe to pull out my throat.“ Upon u thou 
not guilty pleaded, it was found for the plaintiff. Ko — — 
STong moved in arreſt of 2 nt, that theſe words are not * bawdy- houſe; 
actionable; but agreed, that for ſaying one is a bawd, and keeps © 2ndthoukeep. 
« a bawdy-houſe,” action lies, becauſe it is a temporal offence, for ,, — —— _= 
which the common law inflicts puniſhment : but to call dne « pult —— as 
« bad” without further ſpeaking, an action lies not, no more « throae.” 
than to call one & whore,” which is a defamation only puniſhable Ante, 229. 
in the ſpiritual court: and to fay, that * he keeps a houſe worſe Poſt. 394. 
« than a bawdy-houſe,” hath not any plain intendment what he & _— Ab. 62, 
meant thereby; wherefore the action hes not: and if it be in- . , ' Dp ** 
tended that ſuch words ſhould hinder gueſts from coming thither, 1. $id. 438. 


being an alehouſe, the huſband only ought to have brought the 1. Vent. 53. 
action. | SER 

And as to that Tys Court, abſente Rien Axbsox, agreed: but 267. K. 229. 
for the other words they held, that tlie action lies by the huſband x. LA. R710. 
and wife for the ſlander to his wife; and it is as much as if he had 2. L. Ray. 
ſaid, that ſhe keepeth a bawdy-houſe. Wherefore it was adjudged 1 
for the plaintiff. n mw — 4 

| | 357. 


George Minn again Anthony Hynton, Bailiff of the Carz 14, 


Liberty of the Dean and Chapter of Weſtminſter. 
In Chancery. | . 
| THE plaintiff declares as clerk of the hamper in an action upon An officer of the 
the caſe. Whereas one Robert Trefwell, 16th February, 4. Car. 1. coun ofchancery 
. was bound to him in an obligation of 100l. which was not paid; net bald « 
and whereas he, for the obtaining of the faid debt, 12th Afarch, 22229 bailon 
J Car. 1. being clerk of the hamper in 5 SNIEnng an at- privilege in 
tachment of privilege, directed to the ſheriff of Middleſex, to attach paſs, withan in- 
his body, returnable 15. Paſch. in chancery, ad reſpond. the ſaid — 
Gro Mixx in placits tranſgreſſionis, which writ he proſecuted in _—_— 
- . Ses Tidd, 193. 4, Term Rep. 662. 
* 3 ” 
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Mun ed intentione, that the ſaid Robert Trefwell ſo being arreſted upon 
againſt is appearance, ſhould. put in good bail to anſwer him to his ſaid 
UraToxe bill by him to be put in for the recovery of his ſaid debt upon the 
ſaid obligation; which writ afterward, z. 1 3th March, 5. Car. 1. 
was delivered to the ſheriffs of Middleſex to execute; and that they 
the ſame day directed their warrapts under their ſeals to the bailiff 
ot the liberty of the dean and chapter of //e/iminfier to arreſt him; 
which warrant, 14th March, 5. Gar. 1. was delivered to the defen- 
dant, bailiff of the ſaid liberty, to execute; and that he by virtue 
of the ſaid warrant at /Ye/tmin/ler, within the ſaid liberty, upon the 
25th March, g. Car. 1. arreſted the ſaid Robert Trefwell, and had him 
in his cuſtody ; and that afterwards, before the return of the writ, 
212. 8th April 6. Car. 1. to delay the plaintiff of his ſuit, and to 
defraud him of the recovery of his gebt, let him out af his cuſtody 
| and to go at large againſt the plaintiff's will, and had not his body 
at the day; and that afterward /e e/o;nera; and becauſe he is delayed 
in his ſuit and loſeth his debt, &c, 

The defendant pleads thereto, that the ſaid Robert Trefwel! found 
furcties for his appearance Arthur Squibb and J. .; and at the 
day of the return of the writ the defendant returned © cep corpus; 
and that before the habeas carpus to bring him to the bar, he the ſaid 
Robert Tr:fwell died. Et boc, Sc, The plaintiff replics, that he 
did not take the ſaid Arthur $4uibb and J. V. ſureties for his ap- 
peatance mods et ſormd and hereupen it was demurred. 

And this was referred to JusTice Jones, Jus rie BERKLEY, 
and to MysELF, to conſider of this demurrer; and after argument, 
by counſel an both ſides, we reſolved, that this declaration was 
not good. | 

a FirsT, Becauſe he doth not ſay of what liberty he is bailiff, or 
An aQion 1 whether he hath execution and return of writs; otherwiſe there is 
for an eſcape no colour to charge him, and therefore quglrt to be ſpecially ſhewn. 
muſt ſhew of And of this opinion was jg Re ; and 1 with him: but 
What Py BeRKLEyY doubted thereof, becauſe bein iliff of a liberty, it 
— and cannot be intended another 1 and he admits it in his plea, 


naa by making him a warrant to arrei 


writs. 2. Term Rep. 5. 

In the king's SECONDLY, Becauſe he alledges that he had an attachment of pri- 
bench, when de- lege to arreſt him for treſpaſs, intending after his appearance to de- 
ſendaot is com- clare in debt; which cannot be: for it is abuſing the proceſs of the 
62 or has court; nor can it beſo in any court but in the king's bench : and 
put in bail, the there the reaſon is, becauſe when he appears and puts in bail, he 18 
plaintiff or any ſuppoſed to be in cuſtodi& mareſchall;; and declares againſt him in 
other may de- c,/2dig, Wc. ; but fo it is not in any other court (a),— Wherefore 
3 mm THEY ALLBRELD, that the declaration for this cauſe was not good, 
3 Shake. and that judgment ought to be againſt the plaintiff; and ſo we cer- 
*2. Inft. 23. tificd that the declaration was ill, and the cauſes wherefore. 


4- Inſt. 72. 2. Bulſt 207, Hob. 277. Cro. Jac. 450. 620. Godb. 339. 1. Salk, 352. Cowp. 455- 


3. BL Com. 25 5. Kut ſpe Tidd's Proftice, 186. 193. 
Casr 15. | ; Bawderok againſt Mackaller. | 
Information gu JXFORMATION, upon the 31. Eliz. c. 6. of ſimony, for the 


1 for more king and himſelf; ſuppoſing the church in the Tower of Lande 


Eber bed: to be à benefice with cure of the ennual value of 61, 333. 44: grant: 
able 


limited, though bad for the inſcrmer, is god for the king. 
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able by the king, and that one Such was parſon, and reſigned, Bawpirox 
and that afterwards-the defendaut agreed with J. S. tu give him * 44. 

twenty pounds if he might procure him to be preſented thereto by usul“ 
the king, and admitted and inducted: and alledges in fact, that he Cro. Jac. 365. 
procured the king to give unto him the ſaid preſentation to the ſaid 495; ke 
chapel, and that he was admitted, inſtituted, and inducted thereto; Moe, 564. 
and therefore he demanded 6l. 138. 4d. being the double value, ſe- Cro. EH. 383. 
cundum formam ſlatuti, &c.. Upon not guilty pleaded, and found 11. Co. 66. 


for the plaintiff, 2. Mod. 267. 
. , 1 2. Bl. Rep. 792. 
HEN DEN. Serjeant, moved in arreſt of judgment: Fixsr, That 2. Hwk. F. C. 


this information is not good, becauſe he thews the annual value to 380. 386. 

be 61. 138. 4d. and the itatute is that he ſhall forfeit a double value, 4. Bl. Com. 62. 
and yet demands 6l. 138. 4d. as being the double value; whereas it 

appears it is not, and therefore it is 11l.—Sed non allocatur : for the 

truth of the offence being ſhewn, and found againit him, although 

he demands leſs than he ought, yet the information is good for the 
king: and it was compared to the caſe of Agard vv. Cundiſb (a), (a) 2. Danv. 
which was adjudged in, the exchequer, where an information was 28. | 
brought for him and the king upon the ſtatute of liveries ; and it 1 
was — after the year, which is not good for the = by the . W. Dy 
expreſs words of the ſtatute, yet it was good for the King, and Sav, 134. 
—— entered. 


SECONDLY, It was moved, that this being a donative of the A h is 
king's donation, is not within the ſtatute of 31. Elix. c. 6. for that in the 
mentions only where one comes in by ſimony, by preſentation, or 22 c. 6. 
collation, &c.— Sed non allocatur; becauſe it is within an equal — hs 
miſchief, againſt which the ſtatute provides, and ſo within the re- king's gift, and 
medy thereof. ; he preſent the 


incumbent ; far 
ſimony may be committed without the patron's privity. 3. Com. Dig. 126. 
Tut, It was objected, that this could not be within the A corrupt con- 
ſtatute, becauſe the king being donor, it cannot be intended that *ra® for procur- 
he preſented for fimony ; and the ſtatute is, that the patron ſhall- * N 
boſe his preſentation for that time, and the king is to have it; no boats 
therefore it ſhall not extend to any of the king's donations.— Sed neither patres 
nou allacatur for ſimony may be by compact betwixt ſtraggers, vor incmbent be 
without the privity of the incumbent or patron, and yet within the te i, 1 
purview of the ſtatute; as it was adjudged in Calver's Caſe in the n 42s. 
exchequer, as Joune cited it, where the father of the incumbent 
contracted with the patron's wife, to give her one hundred pounds 2 
if the patron would preſent his ſon, the patron or incumbent not wu 337. 
knowing of this contract (as it was found by ſpecial verdi&) ; yet Lane, 73. 
this was held to be within the ſtatute : ſo here, he giving to a ſtran- Cro. Elz. 788. 
ger 261. &c. is within the ſtatute. Whereupon rule was given, that 
judgment ſhauld be entered for the plaintiff. 
See 12. Ann. c. 12. N 


| Chedley's Caſe. Care 16. 


CHEDLEY being indicted in the grand ſeſſions at Augliſea, in A certiorari is 

Halles, for petty treaſon, a certiorari was prayed to remove the 8rantable to the 
indictment, and have it tried in an adjoining county; and THE — 5-0 
Covkr being moved concerning their opinions how it might be ons ES. 
Ment of petty treaſon, for the purpoſe of trying it in an adjoining county, Ante, 248.—1. Roll. Ab. 394- 
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nerv tried in any other county, doubted thereof: but it appears by di. 
Cart. vers precedents, that. a certiorari hath been awarded in ſuch caſes 
Hal, 158. into Hales, by reaſon of the ſtatute of 26. Hen. 8. c. 6. which al- 
Cro. Jac. 484 Jows that indictments in caſes of _— may be enquired in the 
adjoining counties. And Joxes ſaid, that in 32. Elz. ſuch a cer- 

Strange, 104 fiorari was granted upon debate. Wherefore the Court awarded a 
553+ 704+ certiorari and they ſaid, when the record was removed they 
Willoo, 320 would adviſe how it ſhould be tried. But afterwards it was ſtayed, 


Atk. 175. 182. . 8 
e. and appointed to be argued, whether a cetera i were grantable. 


2. Burr. 835. 4+ Burr. 2457. Douglas, 751. 2. Hawk. P. C. ch. 27. ſ. 25. LY Com. Dig. 666, 
3-Ter.Rep.658. 4 


"RI 85 Martyn Page's Caſe. 

Penetration MARTYN PAGE was indicted at Netegate ſeſſions, for thay 
muſt be proved carnaliter cexnovit one A. V. an infant under the age of ten 
dn anindietmem years (a); and becauſe upon evidence to the jury at his arraign- 
— — * ment it was not proved that he entered into the child's body (but 
this defect, the the —— although he very much had abuſed her, tlie jury 
ofender may be would not find him guilty of the felony : whereupon, by advice of 
indicted for JUSTICE JONEs and JusTICE BERKLEY, who heard the evidence, 
1 and concei ved it a foul fact, and fit to be puniſned, an indictment 

: of battery for abuſing the ſaid infant in lying with her was preferred 
2. Hawk. P. C. and found; and he was thereupon tried this Term at the bar, and 


8 being found guilty, was adjudged for the miſdemeanour to be 
ay e. committed to priſon, there to abide during the king's plea- 


3- Burr. 2696, ſure, to be fined two hundred marks, to ſtand upon the pillory in 
Chancery- lane, in Middleſex, near the place where the fact was com- 
mitt&, with a paper upon his head fignifying the cauſe, and to be 
bound with able ſureties to the good behaviour during life. | 

(a) Sex 18. Eliz. c. 7. 


ca 18, Arthur Crohagan's Caſe. 


to ARTHUR CROHAGAN, an Ir:/>man, was arraigned the ſame 
« kill the king,” day, viz. 25th November, of treaſon, for that he being the 
provided the King's ſubject, upon the ninth of Fuly, 7, Car, 1. regis nunc, at 
—.— — Liſbon, in Spain, uſed theſe words: © 1 will kill the king“ (innuenda 

„ dominum Carolum regem Anglia) © if | may come to him;“ and that 


that purpoſe, is in Auguſt, 9. Car. 1. he came into England for the ſame purpoſe. 
an exert hl To this he pleaded not guilty, and was tried by a jury of Middle- 


' treaſon within 


25-Edw. 3.c,2, ſex ; and it was directly proved by Wheeler and El:/ey, two mer- 
Ante, 123. chants, that he ſpake thoſe words on ſhipboard at Liſbon, in Spain, 
Dyer, 298, in great heat of ſpeech with Captain Baſt, and added theſe words, 
3. Inſt. 11. * becauſe he is an heretic.” 


C * Li 6 . b. . * . . * . * 2 
— And for that his traitorous intent and the imagination of his 
Kely. 11 heart is declared by theſe words, 1T was HELD high-treaſon byAbe 


2 S. Tr. 645. coui ſe of the common law, and within the expreſs words ef the 
ofter, 20. ſtatute of 25. Ediw. 3. c. 2. / 


by a warrant for this cauſe, moſt inſolently put his finger into his 
mouth, and ſcornfully pulling it out, ſaid, I care rot this for 
6 vour king, &c.;” all which —— and ations, — he now 


And he coming into England in Auguſt laſt, and 2 arreſted 


: denied them, yet the jury found him guilty: whereupon he had 
judgment accordingly. He confeſſed that he was a Dominican friar, 
and made pricft in San,; and although this, and lus REY 

FF | into 
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into England to ſeduce the liege people, were treaſon by the ſtatute Cronagan's | 
of 23. Eliz. c.. yet the king's attorney ſaid, he would not proceed s. 
againſt him for that cauſe, but upon the ſtatute of 25, Edw. 3. c. 2. 
of treaſon. THE 


Thomas Adams againſt Lord Warden of the Stanneries. C52 13 


HOMAS ADAMS, by Nov, the king's attorney, a pro- A probibities 
T hibition againſt The ; Warden 78 — — — ae = 
and his deputy there, and againſt Kichard Adams and others, for faggefion ; 
that they procured an order and decree for the payment of a ſum of theirproceedings 
money unto them, without any bill and ſummoning the defendant were repugnane 
to appear, and without any anſwer or ſentence of Court; ſo the A 
proceedings were coram non judice, And Nov faid, all their pro- , ing. 
ceedings there ſummarily, et de plano, without any formal courſe, &,y, — 
- were illegal, and the king's courts ſhall take notice where they x2. Co. 20. 

roceeded irregularly, and ſhall controul them, and preſerve the 3. Bulſ. 283. 
juriſdiction of the court: and he further ſaid, that the juriſdiction * Rol. Rep. 
of the ſtanneries (a) is only for tin matters, and where the perſons 73. a, , 
which ſue, or the one of them, be a tinner (). Whereupon a pro- Coup. — 
hibition, compriſing all this matter, was. drawn and granted ac- 
cordingly. 

(6) Vide 16. Car. 1. c. 15. which declares tember, 27. Geo. 2. 1. vol. $vo. 
weir privileges; and a treatiſe on their laws, (6) 7. Mod. 103. 2. Vern, 483. 
publiſhed by authority at Truro, 1 3'h Sep- 


Swavn againſt Stephens. Ca 20. 
Ante, Page 245. | 


"THIS Caſe was now moved by CAaLTHROP, for the plaintiff 

i (none being there for the defendant). / ' 
FixsT, That an action of trover is not within the ſtatute of li- Stund. 120. 

mitations of 21. Fac, 1. c. 16.—But ALL THE CoURT und voce 2. Mod. 57. 

over-ruled it ; for although it be not particularly mentioned in the Su. 556. 1271. 

clauſe of limitations, yet it is under the general words of actions 33+ Ab. 33. 

upon the caſe ; and it appears expreſsly, that it is ſo intended by 

the laſt * in the ſtatute, wherein action of trover is eſpecially 

mentioned, | 


A SECOND QUESTION Was, The defengant being beyond ſeas at The exception 
the time when the ſtatute was made, and until pr Ap, tory Whe- inthezr. Fes, r. 
ther the plaintiff is to be relieved by the equity of the ſtatute, al- _ — og 
2 he be not within the expreſs words of the laſt proviſo ? ee 
or that 


Trover is within 
the ſtatute of 


provides only where the plaintiff is over the ſea, to have — 


his 1 he returns, if he brings his action within the year credivors, and 

after hjs return ; but there is no mention, when the defendant is —— 

over the ſeas, of enjarging the time (a). And it was irongly 3. Wal. . 
Show. 99. 6. Mod. 36. 2, Vern. 694 Wilf, 334, Salk. 425. Fitz. 171. 289. Prec. Cha. 385. 


(a) But now by 4. Ann. c, 16. if any may bring his action within the ſame time 
perſon againſt whom im action lies by 21. after his return” as is limited for ſuch action 
Jac. 1. c. 16. was beyond ſea at the time that by the 21. Jag. 1. ©, 16. 


the cauſe of ſuch action aceryed, the plaintiff 
urged 
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sven urged by, Gzimeror, for the plaintyff, that he is within the. equity 
: ok the 


aid proviſo; for it would be inutilis et flultus labor to ſue one 

to outlawry being beyond ſeas, when it is erroneous and reverſable 
Ante, 246. at his return.— Joxts and BBRKLEY, Juſtices, were of that opinion, 
that the defendant being beyond ſea, 1s within the equity and in- 

tentzon ↄf the ſtatute, as well as where the plaintiff is beyond ſeas. 
—R1cHarDSEN, Chief Fuftice, doubted thereof, and ſaid, that he 

would not deliver any opinion: but I conceived, that the defen- 

dant being beyond ſeas, is not within the equity of the ſtatute; 

for the ſtatute provided remedy. where the plaintiff is over ſeas, 

and omitting where the defendant, &c. did it purpoſely, and never 

intended to provide any remedy for him, becauſe the plaintiff may 

vgs Poirot his ſuit by original, although the defendant be beyond 

teas, unto an outlawry ; which will ſhew there was not any remiſſ- 


STEPRKENS. 


neſs in him, which is the matter which the law intends, and that 
there ſhould be a freſh proſecution ; and when the defendant re- 
vetſeth the outlawry, the plajntiff ſhall then know where he is to 
proſecute the. ſuit againſt him; ſo the firſt original is not merely a 
(Fruitleh and idle labour, but thereby preſerves his action. 


A rephcation * TnrxnpLy, For the departure from the declaration, &c. Ricu- 


varyingtromthe Ax DSON, JONES, and BERKLEY, held, that the replication is no 
conn pe departure, but is purfuant to the count, and fortifies it: but I con- 
point is no de- Celved. ĩt was a departure, becauſe it varies in the matter and in the 


partore. time ; for the declaration ſuppoſeth a poſſeſſion of the goods, and 
Ante, 76. 246. that iſt March, 21. Fac. 1. he loſt them, and the ſame day the de- 
at fendant found them, and the 1ſt October, 3. Car. 1. converted them: 


1.Lev.110.143- and the plaintiff in his replication ſhews, that he, the ſaid 1ſt March, 

* 19 Fac. 1. delivered-therh to the defendant-to tranſport unto T. in 

5. Com. Dig, Spain, and to re-deliver them upon requeſt ; and after ſhews, that 

59. 104. the defendant, 21ſt March, 19. Eee. 1. at St. T. ſold and converted 

them, to his oprnule ;. ſo it yaries in. the. paint how, the goods came 
do the defendant's hands, both for. the matter and time. 


8 FounrulLv, T hey held, when it is alledged that the defendant 
hipand gde, returned from beyond ſeas 1. Car. 1. and that the painyf 4 Gar. i. 
iſ u be edge required-the're-delivery, and he refuſed; and afterward, the ſame 


en ft -O#6btr 4 Car. 1. converted them to his proper uſe; it ſhall be 


yond ſea; that he intended, that the ſaid goods came a ſecond time to the defendant's 
reiurned on ſuch hands; and that they being in his hands, the plaintiff required the 
a Gay ; and that delivery of them; and that — — tho ſame day he ee 
madesbexeiufes 50% and. that upon. this converfion the, plaintiff, had grounded his 
—_ ation, and the plaintiff had election upon which, converfion he 
it Mall he in · Kowdþring bis action; and then he is clearly. out of the ſaid ſta· 


tende that tha : e of 21. ac. 1. G. the * being brought within two years 
A aig ab canxerſion, and ſo.well brought. Rut {doybted how 
fendan's hands. Ulis action ſhauld he maintained, without ſhewing ogy they. come 


an:ſhquld: he n 
2.-Texm Rep. £0. 105 s, where it is allowed, that once 
4. them in We ac. nd converted the money to hzs proper uſe; 
aaa andthe allegation, that he after refuſed to deliver, an converted 
W + them to his ptoper ule, without ſhewing how he came to them, 
£annot be gaod., But THE OTHER THREE Jus ricks, being againſt 
me; they gave r8ley that judgment ſwuld be eutered far the plain - 
tiff, unleſs, &. b | | 
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Dike againf Ricks. e 
Hilary Term, 8. Car. 1. Roll 704. . 


REV. The defendant avows, for that the place wERE, If A. deviſes 
&c. is fourteen acres of land in Edmonton, whereof diu ante, land to B. his 
c. one Jerome Sugar was ſeiſed in fee, and held them in ſocage, Wife for life, 
and deviſed them to Ekzabeth his wife for her life, and died; that —_—— 
the reverſion deſcended to Jerome Sugar his ſon and heir, and he appear that 

died ſeiſed of the reverſion, which deſcended to Anne his ſiſter, there are not 
wife of the ſaid Ricks; that the ſaid Elizabeth died, and the ſaid ſvfficient aſſers, 
William Ricks and Anne entered, and by the indenture let thoſe „ —_ 
lands to John Fenn for one-and-twenty years, rendering ten pounds mal have power 
yearly rent, and he entered: and for the rent of half-a-year, due at to fell fo much 
the Jununciation laſt paſt, he avows. The plaintiff, in bar to this of the land as 
avowry, confeſſeth the ſeiſin of Jerome Sugar the father, and the pe the 
tenure and deviſe to Elizabeth for her life, 1 &c. but he fur- — 
ther ſaith, that he by the ſaid will appointed the ſaid Elizabeth his fell fo much 
executrix; and further deviſed and appointed, that if in caſe it ſnould of the land as | 
fully and ſufficiently appear, that the ſaid Elizabeth ſhould not find is 2<ceffary for 

ſaficient of the goods, chattels, and debts, due to the 122 = 28 

the teſtator to ſatisfy his debts, and to maintain the ſaid Hlizabetb 3 

and her children, that then ſhe ſhould ſell all the ſaid tenement, cedent. 
or ſo much as, with his goods and debts owing him, would ſatisfy g. C. Jones, 325. 
his debts and maintain her and her children : and he alledgeth, 1. Roll. Ab.329. 


that in 7 Eliz. it ſufficiently appeared to the ſaid Elizabeth, that 415. 


the ſaid Jerome had not at the time of his death goods, chat- Cre. Eliz. 219. 
tels, and debts owing him ſufficient to ſatisfy his the ſaid Je- . 43. 
reme's debts, and to maintain the ſaid Elizabeth and her children; 

wherefore ſhe, by indcnture inrolled in chancery within fix months, 

for 1601. bargained and ſold the ſaid tenement to William Sugar 

and his heirs, by virtue of which: bargain and ſale, and by the 

ſatute 27. Hen. 8. c. 10. of Uſes, the faid William Sugar was ſeiſed in fee, 

and afterward Jerome the ſon releaſed unto him and his heirs, who 

þy fine conveyed it to the plaintiff; and TRAVERSETH that the 


ſaid Jerome the ſon died ſeiſed of the reverſion, The avowant 
thereupon demurred. 


And now being argued at the bar by Gaius rox, it was ad- 
judged for the defendaut, that the plea to the avowry was not 
good: 12 5 

Fiks r, Becauſe he doth not ſhew what was the value of the 
goods and debts due to the teſtator, and what was the ſum of the 
debts which he owed, and what was the value of the lands ſold, 
fo as it might appear ta the Court that ſhe. had cauſe of ſale of 


the whole land, for ſhe had authority only to fell as much as ' 
{hould ſuffice, &c. | 


SeconDLy, For that the will giving the authority to ſell, and Il an induce- 
he pleading a ſale by indenture of bargain and ſale inrolled, and Mer Dans 
that by virtue thereof, and of the ſtatute of 27, Hen. B. c. 10. of g giee title, 

Ules, he was ſeiſed of the reverſion, &c. it is not good; for if the the iuducement 


ſale be good by the authority of the will, he is not in by the ſta- is dad. 
tute, but by the deviſe; and where it was faid, that this ſale ſhall Pot 42 


Jones, 328, Yelv. 223. 1, Saund, _ Salk, 5206 
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Dur be quoad the eſtate for life only which is transferred by the ſtatute, 

and the reverſion was conveyed by the will, it was held, that when 

ſhe took upon her to ſell, ſhe ſold the entire eſtate and inheritance 

Co, Lit. 723. a. Of the land whercin the eſtate for life is contained, and ſhe did not 

2-Roll. Ab. 329, by authority of the will convey the reverſion only expectant upon 

2+ Burr. 1029. the eſtate for life. And Jos ſaid, that in 22. Fac. 1. in Davie 
v. Urber, both theſe points were adjudged accordingly. 


A releaſe to a THIRDLY, It was held, that the pleading of the releaſe is to no 
[-ſlee tor years, purpoſe, becauſe although the releaſe be by him and his heirs, yet 
1 it is not a releaſe to him and his heirs; and when by the bargain 
® his heirs,” and fale the eſtate for life of the leſſeo only paſſed, thus refeaſe doth 
doth not «=. not enlarge it to increaſe the eſtate. * ü 
urge the eſtate, — Co. Lit. 273. 292. Jenk. 200. Jones, 328. Dyer, 265. Cowp. 599. 


An inducement Fouarn LY, Where it was alledged, that this plea is an induce- 
to ment to the traveric, and there fore not iſſuable, and then there 
mult alway» be needs not ſo much certainty as where the matter is iſſuable, yet 
ſufficient in . b 

pe va THE Covar held, that the plea is not good; for an inducement to 
ame,.266,  @ e ought always to be ſufficient in matter, which is not here. 


| Poſt. 442. Wherefore it was adjudged for the avowant. 
2. Leon. 33. 4. Bac. Ab, 63. 5. Com. Dig, 424. 


Ricxs, 


Can 2 — againſt The Inhabitants of the Hundred of ——. 


A maſter may ERROR of a judgment in the common pleas in an action on 
don ia t an tlie ſtatute of JYiuton of HUE AND CRY. 
name on the The error aſſigned was, Becauſe the maſter brought the action 
fatute of Hue for a robbery committed upon his ſervant, and the ſervant was 
| m_ — ſworn WHERE, &c. Fa 
mitted on his CALTHROP objected, that the maſter who had the loſs ought 


ſervant ſhall be MIT. | 
fworn. Gr1MsTON thereto anſwered, that the ſervant ought to be ſworn 


Ante, 33. 256. and not the maſter ; for although the loſs is to the maſter when 
a ſervant is robbed of his money, yet the ſervant, upon whom 
the rohbery was committed, is the proper perſon to be ſworn that 
he was robbed, and that he knew not any of the robbers. 


Is an aten Tur Secoxnd Exxon infiſted upon was, Becauſe the action is 
= brought by the party and the king, yet neither upon the joining 
AUR . . . . . . 
any car, the iſſue nor in the venire facias is there any mention of QUI rau 
gi tam pro d pro domins rege, &c. but of the party himſelf only.— Sed non all- 
— 1. need catur : for it was ſaid, that true it is, when the action 1 
dent in ebe ubon a penal ſtatute, where part is given to the king and part to 
— wor — the party proſecuting, there it ought to be ſo, and it is the com- 
ire faciagz mon courſe to enter the party Qui TAM pro, c. But when the 
for the king is king is only named as an offence againſt the king and the party, 
only to have his and the king is not to. have any part of the ſum recovered, but 
* 11, 26, Only to have a fine, there neither in the iſſue nor in the ven? 
e 5 facias is any mention of qui TAM, &c. and fo are all the prece- 
3 Com. Dig. dents, as KEELING affirmed. | | 
220. And ALL THE CovkT was of that opinion ; whereupon rule was 


3 3 given, that judgment ſhauld be affirmed. 


2 Haw, b. C. 335» 


3. Cro. 142. 
Hob. 327. 
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: Anonymous. Car 23. 


ACT ION UPON THE CASE, for theſe words: Thou haft It is ib 
« given J. S. nine pounds for forſwearing himſelf in chan- 59 baut a man 

« cery, and haſt hired him to forge a bond.” After verdict upon — 2 

not guilty pleaded, and found for the plaintiff, ther as hire to 


. MALLET, the Queen's Solicitor, and HoLBOURN, moved in arreſt CES 


of judgment, that theſe words are not actionable; for it is not al- cery; and it is 
ledged (as to the firſt words), that any ſuit was in the chancery, not neceſſary to 
or that he forſwore himſelf in his anſwer or as a witneſs. Nor _ that he did 
doth he ſay, that he ſuborned him to forſwear, nor that he gave 8 
that unto him to forſwear himſelf, nor that he knew that he for- Aste, 140. 322. 
ſwore himſelf, nor doth ſhew any particular wherein he forſwore 
himſelf. And to fay, that he gave unto him nine pounds for — 
forſwearing himſelf, may be intended, that he was inforced to pay 1. Hawk. P. c. 
it by reaſon of his falſe oath. n 


Sed non allocantur : for the words are to be intended according 
to the uſual manner of ſpeaking, that he hired him to forfwear 
himſelf: and although he doth not ſhew that he was ſworn in 
chancery, nor what he ſwore, it is not material; for if he never 
was ſworn, it is ſcandalous unto him to ſay, * that he procured 
one to forſwear himſelf in a court of record,” although it is 
merely falſe becauſe he never was ſworn. SeconDLyY, Jo the 
words, that . he had hired him to forge a bond,” although it is 
not ſaid that he hath forged a bond, or that it appears he hath done 
the act, it is ſcandalous. And ſo held ALL THE CoukT; where- 
fore it was adjudged for the plaintiff. 


Mackaller againſt Todderick. Cain 24. 


ERROR of a judgment in the court of the Tower of London in A promiſe to 
aſſumpfit, where the plaintiff declared, that the defendant pro- procure a per- 
miſed him, in conſideration that he would procure the ſaid Macit- fon io be in 
aller to be preſented and inſtituted to the chapel of the Tower, tn — 
being a donative in the king's gift, &c. to pay to him twenty ration of eweniy 
unds upon requeſt. The plaintiff alledgeth in fact, that by his pounds is 6mc- 
abour and means the king preſented the ſaid Mackaller to the ſaid niacal and void. 
chapel, and he was admitted, inſtituted, and indutted into it; and Fot. 353. 361. 
that he required the _ of the ſaid twenty pounds at ſuch 1. Lutw. 346. 
a day, &c. and the & endant had not paid it. The defendant 1. Roll Ab. 18. 
pleaded non aſſumpſit; and verdict and judgment for the plaintiff. — 173. 
/ 39. 
And now error brought. The error aſſigned, that judgment was 
given for the plaintiff, where it ought to be for the defendant. 


FLETCHER, for the plaintiff in the writ of error, moved, that 
this judgment was erroneous, becauſe he declares upon a promiſe 
grounded on a conſideration againſt law, and that being the only 
conſideration the afſumpſit is void; and for that relied upon 
Onely's Caſe, 19. Eliz. Dyer et 3. Co.—Et adjournatyr (a). (a) It was 


moved again 
Hitary and Eafter Terms, and, after argument at the bar, Tut Cova r was of opinion, that the conh- 


deration was bad, and that the action would not lie j but the judgment was reverſed for a faul. in the de- 
clatation. Poſt. 353- 361. 
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ans Eliot. againſt Skypp. 


It the judge of DEBT for nineteen pounds ten ſhillings ; and counts upon a 
affiſe remember leaſe for years of certain copyhold lands rendering eight- and- 
that n thirty pounds per annum, at Michacimas and the Annunciation, by 
Ny as 9s equal portions ; and upon à leaſe of certain freehold lands in the 
e it may ſaid: vill rendering twenty ſhillings per annum at the ſaid Feaſts : 
ed. and for nineteen pounds for half a year of the ſaid copyhold due 
43 c 52. b at the Aununciutiom laſt, and for ten ſhillings for the freehold due 
«Roll.Ab. 701; at the ſame Feaſt, the action was brought: h 


Cro. Eliz: 112. ,- — | | 
19. True defendant pleaded non debet; and it was found for the plain- 
Cb 46 tiff quoad the ten ſhillings for the freehold ; and for the nineteen 


on, Joe x85: pounds quoad the copyhold rent it was found for the defendant. 


1. Wut. 33. The clerk of the affiſe returned the po/fea, that it was found for 
the plaintiff quoad ten ſhillings parcel of the ſaid nineteen pounds 


1. Burr. 4 ten ſhillings; et quaad the nineteen pounds refidue of the ſaid nine- 


1. Bac. Ab. 101. teen pounds ten ſhillings, that the defendant non debet. 
Doug]. 376. And for this cauſe it was moved in arreſt of judgment, that the 


730. 746. verdict is incertain which of theſe rents was not paid. 


1. Term Rep. 


783. But becauſe that this iſſue was tried before JusT1cE BERK LEV, 
and he well remembered that the jury found for the copyhold rent 

for the defendant, and for the freehold rent for the plaintiff, there- 

fore it was ordered, that the return of ths pap ſhould be amended 
accordingly, and that then the plaintiff thould have his judg- 
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Hilary Term, - "= 
9. Car, 1. In the King's Bench. 
| Sir Thomas Richardſon, Kut. Chief Juſtice. 
Sir William Jones, Kut. 
Sir George Croke, Kut. Juſtices. 
Sir Robert Berkley, Knt. | 
William Noy, Eſq. Attorney General. 


Sir Richard Sheldon, Kit. Solicitor General. 
— — | 
Memorandum. Care bs 


N the vacation betwixt Michuelmas and Hilary Terms Stx TAMts The death of 
WeEsTON, one of the Barons of the exchequer (who was a Baron e. 
wiſe and learned man, and of courage), died at his chamber Jones, 34t- 

in the Inner Temple; and afterwatds, in Eaſter Term, 10. Car. 1. 
RicHaRD WEs rox, of the fame Temple, was made ſerjeant, and 
within four days ſworn Baron of the exchequer. 


Dawes ngainſt Huddleſton (a). Cave 2. 
CAETHROP pe a prohibition againſt the parſon of V. in Tithes are noe 
the county of Weſtmorland, for ſuing for tithe of trouts taken Payable for f 
in a river, becauſe they be ferz nature; and ſhewed a precedent — — 
in Eaſter Term, 5. Car. 1. where a rohibition was granted againſt — * 
the ſame parſon for ſuing tor tithes of eels taken in the rive?, Ante, 264. 
becauſe they are ſeræ nature ; and day was given to ſhew cauſe , Rol. Ab. 6 
why it ſhould not be'granted. 646. 35s 
And R1CHARDSON, 2 uſtice, ſaid, that he knew where one . 1, 375. 
ſuing for conies taken in Methold Marreu, 4 prohibition was granted Ney * 1 
upon debate ; and that in Yarmouth was a ſuit for tithes of her- x. Vent. g. 
rings taken in the'ſea, but they could not prevail. Palm, $47. 


Joxes ſaid, that in his country of ales they uſed to pay tithes == pe 290. 
for herrings ; and in Ireland it is a common courſe to pay tithe 3. Com. Dig. 


of ſalmons taken in rivers. | 222 and 
RicHARDsON ſaid, that, peradventure, may be by cuſtom OR ne 
otherwiſe tithes are not payable for fiſh taken in rivers. | > my 2 
(a) Set 1. Roll. Ab. 645; b. | - "2% 
Gobbet's Caſe. _ ct z. 


)ROHIBITION was prayed: by BursTRODE for Gobbet, to ſtay . He isa eucks' 
" a ſuit in the ſpiritual court for defamation in ſpeaking. theſe * oldly knave® 
words, “ He is a cuckoldly knave;“ and cited-precedents, that for *** 4 
ſaying, © he is a knave and a cheating knave,” ſuit being in the _ — A. ic / 
ſpiritual court, a prohibition was granted upon- good adviſement. court. 
And the Court ſaid, that precedent is not like to this Caſe, for Ante, 111. 226. 
re was not any offence wherewith the ſpiritual court ought to py ay tive” 
meddle ; but in this Caſe, for theſe words, it is properly to be ex- 2 Sk 692.696. 
amined and 3 there pro reformatione morum ; for it is a diſ- Sy, 471: 565; 
grace to the huſband as well as to the wife, becauſe he ſuffers and 223. 11 _ 
connives at it. Whereupon (abſente RicHARDSOXN) it was denied = ers 
to grant a prohibition, | — 4 
Carth, 498. 4, Burr. 4932, Stra, 333. 8. Mod, 113. Lut. 1048. . Sid. 148. 4. Com. Dit. zor 
| . SECONDLY) / N 


E 


{ 


— — — . — _ 
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A prohibition SECONDLY, it was moved, that this ſhould be granted upon the 
will not lie for ſtatute of 23. Hen. 8. c. uſe he was ſhed in the court of 
— man. _ the arches, which is in the wp Tap e Af e eye and the words 
we of London were ſpoken at Thiſtieworthy in Londen dioceſe, as appeared by the 
to the dioceſe libel (a). | FF 
of Canterbury. Ante, 97. 162. —Ray: gt: 2. Roll. Ab. 357 446. Godb, 197. Cro. Jac. 321. 
| () See Lutw, 1039. and Stia. 47t. 555. 

A foit for mi- But Joxxs ſaid, that he was informed by DocTor Dvex, chan- 
ters accruing in cellor of London, that there hath been for long time a compoſition 
e detwixt the biſhop of London and the archbiſhop of Canterbury, 
archer or in the that if any ſuit be begun before the archbiſhop, it ſhall be always 
cayfiftery court ; permitted by the biſhop of Londen; ſo as it is qua, a general ſi- 
for thearch- cence, and ſo not fued there but with the biſhop's aſſent ; and for 
biſhops has that reaſon the archbiſhop never makes any viſitation in London 
— ach dioceſe: And hereupon the prohibition was denied. 

other. Poll. 436. — 13. Co. 4 Raym, 3. 1. Sid, 6g. 1. Lev. 221. 


c A | Chapman's Caſe. 
Barratry being ERROR by C to reverſe a judgment againſt him upon an 
| an offence at E indictment of being a — sy Homage wen > tra- 


—— law, verſed it in the county of Devon before the juſtices of aſſiſe there, 
for u is good, 21d the indictment found and verdict againſt him, and judgment 
though it con. being given, that he ſhould pay one hundred marks for a- fine, 
1 and be impriſo for two months, and ideo in mijericordid ; 
Ae Tu Finsr Exnron affigned was, Becauſe the indictment is, 
that he was a common barrator contra formam diverſorum ſtatutorum, 
which is not good; for it is an offence at the common law, and 
there is not any ſtatute to puniſh it.— Sed non allocatur : for ſo is 
the common courſe of inditments ; and common barratry is an 
offence againſt divers ſtatutes, vir. maintenance, and the like. 


VC Tus Second Exxon, Becauſe upon the indictment, proceſs 
Juikces of . : ; 

and rerwiner for being awarded, he appeared gratis at the following aſſiſes and 
the trial of an pleaded not guilty ; and then a venire facias was awarded return- 
—.— be- able the ſame aſſiſes, and was thereupon then tried and found 
ward 4 b, guilty: that this venire ſacias was miſawarded to make it returnable 
returriable the at the ſame aſſiſes, where it ought to have been returnable at the 
ſame day on next aſſiſes; fo as there onght to have been fifteen days betwixt 
which the party the tgſte of the writ and the day of the return, and not to have 
— wp been made returnable the ſame day.—Sed nom allocatur : for it is 
my — — 1a. the common courſe throughout all Eng/and. And as Ro LTE, who 
Cro. Elz. 448. moved it, ſaid, that true it is, when he is in the gaol, ſuch a trial 
3. Sid. gg. 335- may be the ſame aſſiſes, but not ſo when the party is at large and 
2. loſt. 368. comes in gratis. But Tux CovarT ſaid, it is all one, and the trial 
ON” ag good as well in the one caſe as in the other (a); and ſo it is here 
7. Bac. Ab. +31, a good trial. Wherefore, &c. | 
2. Hale, 191. 1. Hawk, P. E. 526. (a) See 2. Roll. Ab. 96. where this is (aid to be againſt all 
precedent ; and ſee 2. Hawk. P. C. 572, 573. 5. Bac, Ab. 259- 

On an india.  FHIRDLY, It was alledged for error, Becauſe it is © ideo in miſe- 
ment for a fin- 4 ricordid, where it ought to have been ** :deo capiatur, being 
able offence, the upon indictment for an offence finable. But it was thereto an- 
bro Aucb BY ſwered by Baan, that the record is © :deo committitur gaolæ (being 
de gud cop, there preſent), to remain for two months; ſo there needs not an 
aur. 1. Roll. Ab. 225, Jones, 407. „67. 245. 8. Co. 60. Cro. Jac, 255. 348. But now 
by s & 6. Vl. 2 — 4. 12. = Dogg — or falſe K 
Pe fine ſhall be entered, but the plaintiff in ſatisfaRion of it hall pay 68. 8d. on the jocgment, which 
de allowed him in coſts, | See 5. Mod. 28 5. 1. Salk, 54. 145 
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Ko capiatur but where he is abſent, for the ides in miſericordid is but 
{urpluſage.—W herefore for this cauſe Curia adviſare vult. 


Pridgeon's Caſe. , 

PRIDGEON was brought to the bar upon a habeas corpus; and Theſeſſionsmay 

it appeared upon the return thereof that he, at Linceln, upon — — 
complaint to two juſtices of the peace next adjoining, was ordered r 
to keep a baſtard child, he being, according to the ſaid order, the ceive an appeal 
reputed father. From this order he appealed to the next quarter from the order 
ſeſſions of the peace; at which ſeſſions the matter being examined, wo juitices ; 
he was diſcharged, and the former order repealed. Afterwards at > 9p" rag 
another quarter ſeſſions of the peace, the matter being re-examined, tion is — : 
it was ordered according to the firſt order, that he ſhould be ac- Pol. 350. 471. 
counted the reputed father of the baſtard, and ſhould keep it; and 8. C. 2. Buiſt. 
that if he did not perform it, he ſhould be apprehended and com- 343. 355- 
mitted : and thereupon being apprehended and committed, and all CORN 
this matter returned, THE Covkr held, that he being diſcharged 8 1423: 
at the next ſeſhons, to which he appealed according to the ſtatute 8 
of 18. Eliz. c. 3. the ſecond ſeſſions hath no power to alter it: and 1. Com. Dig. 
becauſe none were there to maintain this return, he was bailed, 5%- 
and day given, that if other matter were not ſhewn, &c. he ſhould — 319. 
be diſcharged (a). lee Mr. Conft's 
edicion of Bott's Poor Laws, vol. i. page 442. to 447. (a) This caſe was moved again, and the judg- 
ment confirmed. Pot, 350. 

Sce alſo 13. & 14. Car. 2. c. 12. . 19. and 6. Geo. 2, c. 31, 


Henry Cort againft the Biſhop of St. David's and Others. cas: 6. 
: Hilary Term, 8. Car. 1. Roll 454. 
FRROR of a judgment at the grand ſeffions in the county of Fror in an afs. 
Pembroke, in an affiſe of darrein preſentment (a) by Henry Cort, — 
againſt The Biſbop of St. David's, Dorothy Owen, and Thomas Prit- - f 
chard, for the church of Stackpovle. "OR 
Tux FirsT ERROR aſſigned was, Becauſe upon the firſt day By 12. Fdw. 2. 
Thomas Pritchard appeared, and caſt an eſſoin, but the other two ft. 2. an ir 
made default, whereupon re- ſummons iſſued againſt them, returnable 20. — 
die Martis next following; and at the next day they caſt an eſſoin, 3 
which was challenged and denied: and now moved to be an error, 4 tn. 12 c. 
for that there was not idem dies given them, as there was to the x. Brownl. 160. 
firſt when he appeared and was eſſoined; and that there ought to Cro. Jac, 357. 
have been one eſſoin allowed unto thery.—Sed non allocatur : for 5: Com. Dig. 
idem dies ſhall not be given when they make default; andafter once 3'3* 
default and re-ſummons, an eſſoin is not allowable by the expreſs 
words of the 12. Edw. 2. c. . 


THe Sxcoxp ErRoR aſſigned was, Becauſe the count is, that The church 
he preſented ad eandem, and doth not name the church ; fo it is being named in 
uncertain.—-Sed non allocatur ; for the church is fiift named in the . iet need * 
Plaint, and needs not to be named again. not be named in 


he . 

Tux Third ERROR aſſigned was, That tales de circumſtantibus - on . 
was awarded, which ought not to be in an aſſiſe, but upon ni pr ivs ; — SD 
which was held a manifeſt error, if it had been ſo.—But upon be awarded in 
view of the record, there were not tales de circumſlantibus, ſed quid an aflile. 
habet decem tales ſecundum formam flatuti ; for it is intended by their 10. Co, 105. a. 
petition, that they took their aſſiſe in the grand ſeſſions, which is s 
appointed by the 34. Hen. 8. c. 26. 

(a) This writ is now become obſolete by the uſe of gte impedit. 
exo. JAC. Z Ss N Tux 
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cor v Tux FovxTn ExNox aſſigned was, Becauſe the iſſue being, 
OE gr. Whether Henry Cort did laſt preſent one Richard Dolber the laſt in- 
cumbent, who was inſtituted and inducted upon his preſentation, 


Davin's, —_ Megs f $I x 
If the Court the plaintiff offered in evidence letters of inſtitution, which ap- 
over. rules a peared to be, and ſo mentions that they were ſealed with the ſeal of 


party who of- the biſhop of London, becauſe the bithop of St. David's had not his 
ters a demurrer ſeal of office there; and thoſe letters were made out of the dioceſe: 
to evidence, this and the defendant had demurred thereupon, that thoſe letters were 
— — . ſufcient, and the demurrer was denied; which los ſaid was an 
but is a proper error, becauſe they ought to have permitted the demurrer, and 
caſe for a bill of ſhould have adjudged upon it. —But iT was HELD, that the not 
exception. admitting of the demurrer ought not to be aſſigned for error; for 
8. C. Iones, 331. When upon the evidence the matter was over - ruled by the juſtices 
Jones, 33 P — J 

Hob. 15. of aſſiſe, that was a proper cauſe of a bill of exceptions, and the 
Dougl. 119. remedy which the ſtatute appoints in ſuch caſe : and for the mat. 
2. Term Rep. ter of the letters of inſtitution ſealed with another ſeal, and made 
TP out of the dioceſe, it was held, they were 2 enough; for the 

ſeal is not material, it being an act made of the inſtitution: and 

the writing and ſealing is but a teſtimonial thereof, which may be 

under any ſeal, or in any place; þutof that point they would adviſe. 
Jn what manner IHE FirFTH ERROR aſſigned was, Becauſe the verdict finds the 
a verdi&t in dar-· iſſue for the plaintiff, and that the church was full of the 
rein preſentment defendant, of the preſentation of the other defendant, per tempus 
— OTIS fſeme/ire mod? præteritum, and doth not ſhew when, and how long 
Poſh 348. time it was void, ſo as it might appear to the C@urt.—But WRIrk 
anſwered, It is good enough; tor it being found by the jury that 
the value of the church by the year was eighty pounds, and that it 
was void per tempus ſemeſtre, the Court ſhall intend it to be the full 
time of half a year; and the judgment being only for the gol. is 


well enough: and ſo TyE Cour agreed. © 


Watſon, g. 15. 
Buin Eccl. 153. 


The grand fef TIIE SIXT ERROR aſſigned was, Becauſe the writ of admitting 
flons of Wales the plaintiff's clerk is awarded to the archbiſhop of Canterbury, tor 
* fend fro that the biſhop of Si. David's was a party, whereas the juſtices of 

ibition, and ; h d . in h : . h hbiſh : f R 
write to the ſpi- the grand 1clions have no power to write to the archbihop; for 
ritual cours they have no power to puniſh him if he doth not obey. —And of 
within the prin- that point THE Cour doubted : but it ſeemeth prima facie, that 
eipality. they may well write to him; for it is now a court of the king's, 
1. Sid. 92. T a quare non admiſit lies, if he doth not admit: but when they 

ones, 330. were the marches in H/alcs, then they had no ſuch power; and for 

aush. 4179 that cauſe a guare impedit did lie in the adjoining counties, but not 
{s)Itwas moved ſo at this day: but they would adyiſe ( a), f 


agaio, and the juggment aft med. Poſt, 348, 


n 
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Brett againſt Read. Cast 5. 


A SSUMPSIT, Whereas he was indebted to the plaintiff in Anoſumpfrwilt 


twenty pounds for rent arrear, in conſideration whereof he le ee 
promiſe to pay a 


aſſumed to Pay, & e, deht due by ſpree 


Upon non aſſumpſit pleaded, and verdict found for the plaintiff, it 2 upon a 
was moved in arreſt of judgment by GER Mx, that this declara- en con der- 
p a * 222 tion or forhear- 
tion is not good ; for it is a real contract, if jt were upon a leaſe nee, but not 
for years; and a general aum which is but an unt in law, upon a promiſe 
lies not for it, no more than upon a recognizance : alto, it doth not inplicd &y law. 
appear that it was a rent upon a leaſe for years, but it might be 0.45. 
rent- ſervice, rent- charge, or rent- ſeck that is behind; which is S. C. Jones, 


more ſtrong againſt the plaintiff. 1 5 a 
GRrIMSTON moved, for the plaintiff, that the action lies, becauſe — a ae 


it Mall be intended rent upon a leaſe for years, which is by con- Cro, Je. 6. 
tract; and then an aſumpſit may well he maintained upon it: and 558. 688. 
vouched the caſe of Sir George Manſcull, 17. Fac. 1. who brought 1 Sid. 279. 

. . 1 ob, 284. 
an aſſumpſit againſt J. S. ſuppoſing that, in conſideration the defen- Cro. Eli. 67. 
dant might have and enjoy quietly the herbage of ſuch a park for 118. 242. 786. 
three years, he promiſed to pay one hundred pounds; and it was $59- 


adjudged that the action well lay, becauſe it is but in nature of rent.“ — 14. 
v. 150. 


But ALL THE CouRT held here, that the action lies not upon Hard. 366. 
the | ney promiſe : but if he had alledged, that in conſideration . Leon. 43-156, 
he ſhould forbear the payment until ſuch a day, or upon ſuch a ange. 645. 
ſpecial conſideration, then the action would, lie, but not upon a ye; op 
general aſſump/it, for the reaſons before alledged ; and the caſe cited 1,4. 1 
may be good law, for it is a ſpecial promiſe to permit him to Cowp. 128, 
enjoy: and it was not a leaſe, nor for rent upon a leaſe. Where- 
fore jt was here adjudged for the detendgnt, 


Lord Haſtings againft Sir Archibald Dauglaſs. o 3, 
Trinity Term, 8. Car. 1. Roll 1331. | 


TJ ROVER AND CONVERSION, as adminiſtrator of Serjeant Ahutband de- 
Davy, tor dixers jewels. Upon not guilty pleaded, the jury 5/4 4 of 

found for part . not guilty ;" for other jewels, that he is © guilty ;” me 8 

and for ſixty-five great pearls, and ſixty- five ſmall pearls, an a Wie during her 


diamond chain, they found a ſpecial verdict, that widowhood, the 


SERJEANT Davy was poſſeſſed of them, and being fo poſſeſſed, — 
made his will, and thereby deviſed the uſe and occupation if all bis — 
plate, hangings, and jewels to Dame Elianor his wife, _— her on her death or 


widowhoad, © ſhe giving good HN to my daughter Lucy, ſecond marriage; 


Lady Haſtings, to deliver and leave the ſame to my ſaid daughter tis loner ar- 


dition, but a li- 


Lucy at the day of her death er ſecond marriage, which ſhould „ue; and 


* firſt happen;” that he died poſſeſſed of thoſe jewels, and that after thoueh the wiſe 


his death the adminiſtration of the goods of the ſaid Sir Jabn Davy viually wore 
was committed to the plaintiff: that the ſaid Elionor, the wife of dem ** a- 


Sir John Davy, was the daughter of Lord Audley, earl of Caſtlebaven, EEE 


not retain them as her paraphernalia, againſt this deviſe of the uſe of them on'y ; for the expreſs declara- 
tiea of the bhuſt ind will controul the implication which the law would otherwiſe have — 


See 1. Com. Dig. 558, 
2 2 and 
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Loxy Hasz- and that ſhe in the life of Sir John Davy uſed the ſaid jewels, and 
TInG®8 «+ uf ornamenta corporis ſui” uſually wore them: that afterwards the 
"ion, 1.5 ſaid Eltonor married with the defendant, and that he converted 
zar thoſe jewels, &c.: and if the Court ſhall adjudge for the plaintiff, 


Doveras they find for the plaintiff, and damages 3701. ; and if not, for the 


defendant. 
5. C. Jones, 334- | 
— =_ Upon this ſpecial verdict, it was argued at the bar by GER Mx, 


Moor, 3 13.216. for the plaintiff, and by CALTHROP, for the 4efendant : and now this 
2. Vern. 246. Term it was openly argued at the hench. 

1. P. Will, 729. f 

3 786. BERKLEY and Jones, Juſtices, argued for the defendant, that 
2. £q.Caf. 625. ſhe being the daughter of a nobleman, and permitted to uſe them 
Pr. Ch. 25. 29. frequently, ** ut rnamentꝗ car por is ſui,” and they being convenient 
2. Leon. 166. for her degree, ſhe ſhould have them as her PARAPHERNALIA ; 
- 679-7 "i and when there be not debts ta be paid (as it doth not appear there 
* Dig. were any) ſhe ſhall have them againſt the executors or adminiftra- 
558. tors of her huſband, and that the huſband cannot diſpoſe of them 


2. N. Com. 436. from his wife by his will; but inſtantly by his death, the poſſeſſion 


2. Bar. Ab. 422. of them being in the wife's cuſtody, the property is veſted in her 
2 bis. and the huſband cannot give them away: and that is of neceſſit | 
Co. Lit. 20. a. and for conveniency in the law ; for it 1s not reaſonable the buf. 


note (5). band thould leave her naked of thoſe jewels which ſhe uſually did 


2. Brown's C.C. car, and are fit (according to her calling) to wear. And it ap- 
_— pears by Linw:44, that the wife againſt her huſband's will hath ſuch 


an intereſt in goods which are her PARAPHERNALIA, that her huſ- 
band has'nothing to do with them ; but ſhe may make a will of 
them in her hutband's life-time, and may diſpoſe of them in vid 
martiti invito marito. But they ſaid, this is not allowable in our 
law, that ſhe ſhould difpoſe of them in her huſband's life-time ; 
but when the huſband doth not diſpoſe of them, they are inſtantly 
veited in the wife: and although the huſband may make a gift of 
them in his life-time, yet he cannot make a will of them, to diſ- 
poſe, &c.: and compared it to the caſe where a wife hath a term 
and takes huſband, he may give and diſpoſe thereof in his life- 
time, but he cannot diſpoſe of it by his will; as in the caſe of 
Branſoy v. Grantham, and the caſe of Bracebridge, Plowd. 416, and in 
the caſe 1. Hen. 5 Executor, 108. The king may give the jewels 
of his crown by letters patents, but he cannot by his teſtament diſ- 
poſe of them (a). | 


Co. Lit, 300. BERKLEY, Juſtice, ſaid, That this permiffion of the wife to wear 
351-2. them uſually, is as a gift of them to her by her huſband : and com- 


Pi. Com. 525+ pared it to the caſe of 11, Hen. 4. pl. 83. where one takes my ſon 


in tas, and clothes him, or my wife and clothes her, it is as it were a gift 


Chan. Caſes, Of the ſaid apparel to them; and as by the cuſtom of London, and 
129. in ſome places in Woples (as Townes ſaid), the wife thall have the 
2. Peere Will. moiety of the goods whereof her huſt and dies poſſeſſed, yet her 
one d Cont, Huſband in his life-time may give all the goods, but by his will hs 
256. cannot prejudice her concerning her part; wherefore he concluded, 


that ſhe ſhould have them notwithſtanding the will. 


(a) Wood's Inſt. 110. Cra. Elz, 464. 632, 
| Joxks, 
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Jows, Juſtice, ſaid, that by the civil law, as the condition to 
tie her from marriage, ſo the limitation to have theſe jewels during 
her widowhood is void, becauſe ſhe is abſolutely poſſeſſed of them. 
W hereupon they coicludetl, that judgment ought to be given for 
the defendants. 


But R1cHARDSON, Chief Fuftice, and MYSELF, argued to the con- 
trary, and that this is a good will, and that ſhe may not take them 
but according to the will: but if the huſband had not made a 
will, but had left them to the diſpoſition of the law, and the queſ- 
tion had been betwixt the executor or adminiſtrator and the wife, 
where there be not any debts or legacies to be paid, or where there 


be aſſets to pay all debts and legacies beſides thoſe jewels, there Moor, 216. 


peradventure the law will allow her to take and enjoy them as her 
PARAPHERNALIA ; but where the huſband hath made a will and 
limited how ſhe ſhall have them, ſhe ought to take them as the 
huſband appointed, and his will is as good and as well to be per- 
formed as his gift in his life-time: and that it is not like the caſe 
of 11. Hen. 4. pl. 83. for there it is a good gift to the ſun and to 
the wife by the raviſher, and the huſband may well aſſent to them: 
ſo are the caſes of 11. H. 4. pl. 12> and 34. Hen. 6. pl. 10. that 
goods dedicated to the ſervice of a chapel or church are a good gift 
to the wardens of them in law: but this permiſſion by the huſ- 
band for the wife to wear them cannot be a gift of them in deed nor 
in law; for the huſband cannot give aught to the wife, they being 
both but one perſon in law. And as to the objection, that al- 
though an huſband may diſpoſe of them by act in his life, yet he 
cannot by his will; it was anſwered, True it is, that a man who 


345. 


Los p Has. 
TINGS 
againſt 

Stn Arca 
BALD 
DovuGL As, 


hath a thing real in another's right, as a term, although he may co. Lit, $51. 


give, yet he cannot deviſe it; as in Bracebridge's Caſe (a) : ſo where 
an executor makes a gift of goods which he hath as executor, it is 
a good gift; but a deviſe of them is not good, becauſe he hath 
them in auter droit : but of all chattels perſonal, although the wite 
had them before marriage, the abſolute property by the marriage is 
veſted in the huſband, and he may give them in his life, or diſpoſe 
of them by his will; ſo of thoſe goods which are termed PARA- 
PHERNALIA, the abſolute property is in the huſband, and there- 


fore he = well deviſe them. And to the Caſes, that the huſband 


may by gift of all his goods bond fide prevent his wife that ſhe ſhall 
not have any part of them, notwithſtanding the cuſtom in London, 
Wales, and Ada, yet by his will, if he deviſeth them, it ſhall 
not fruſtrate what ſhe ought to have by the cuſtom, they agreed to 


Co, Lit. 300. & 
351. 2. 


be good law; for cuſtom is another law, and inſtantly by the death 


of the huſband fixeth the intereſt in the wife: but the goods which 
ſhe claims as PARAPHERNALIA be not given to the wife, but thoſe 
which are of neceſſity and conveniency for her; and when the huſ- 
band leaves ber what is for her neceſſity, viz. neceſſary apparel, he 
may well make a diſpoſition of the reſidue by his will: and for that 
purpoſe was cited 19. Hen. 6. fl. 14. A wife for her quarentine 
may. have her living de commun:, but ſhe may not take any thing 
unleſs for neceſſity ; and where the civil law ſaith, that ſhe may 


(a) Flowd, 192, 
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Lony Has - make a will in the life of her huſband of her PARAPHERNALI&; 
n, yet the common law, whereby we are to be guided, is expreſsly 


e - ee to it, that ſhe may not make a will of any goods but with 
rr her huſband's aſſent, and then it is as his own gift; but of an obli- 


Dove. as. gation, or things in action, a wife may make executors by aſſent of 
er hutband, and may make her huſband her executor, as appears 
by the books 4. Hen. 6. pl. 31. 39. Hen. 6. pl. 27. 3. Edw. 3. 
« Deviſe,” 12. 26. Edw. 3. pl. 71. ; and the intereſt, and off 
fron, and property of ſuch goods as are called PARAPHERNALIA 
are in the 4 and he may deviſe them to his wife: and that 
ſhe ſhall take them by the deviſe appears 33. Hen. b. fl. 31. where 
he deviſed to his wife her apparel, and ſhe juſtifies the taking of 
1. Peere will.. them by the deviſe and delivery of the executor; 37. Hen. 6. 
Co. Lit. 20. a, pl. 28. that ſhe ought to take only her neceſſary apparel ; 1. E/:z, 
2. Brown's Caf, Dyer, 166. 18. Edw. 4. pl. 11. 12. Hen. 7. pl. 23, & pl. 24. that 
in Ch. 274. the property and poſſeſſion of thoſe goods be in the huſband, and 
ſhe may not make a will of them without her huſband's aſſent. 
And a caſe was cited in the exchequer in Trinity Term, 28. Eliz. 
betwixt the Lord Treafurer and others executors of viſcount 
Bindon, againſt Mary viſcounteſs Binden (a), in an action of trover 
and converſion of jewels of the value of 1000l. ſhe pleads to all 
befides ſuch jewels (which were a chain and bracelets not exceed- 
ing the value of 160l.), not guilty: and as to them ſhe pleads, that 
ſhe was the wife of viſcount Binden at the time of his death, and 
ſhe uſually wore thoſe jewels as ornaments of her body; and avers, 
that the executors had aſſets to ſatisfy his funeral, and all his debts 
and legacies, beſides thoſe jewels : and iſſue was taken, that the 
had not afſets to ſatisfy all the debts and legacies beſides thoſe 
goods (6b) ; ſo thereby it is ta be obſerved, that jewels of 160]. for 
a viſcounteſs were not allowable for 'PARAPBERNALIA. And it 
was anſwered, although here in this caſe the defendant be the 
Q1ughter of an ancient baron of this realm, and of an earl in Jre- 
land, yet being married to Serjcant Davy, ſhe ought to have them 
as his wife: and there is not any neceſſity ſhe ſhould have a chain 
of diamonds, and the ſaid fixty-five great pearls, and the ſixty-five 
fmall pearls, which are things hanging looſe, and are not in any 
chain or bracelets; and they be not for any neceſſity, for ornament, 
or for covering. But gudcunque vid datd, the huſband having ex- 
reſsly diſpoſed of them by Lis will, ſhe may not againſt bis will 
: ke them without the aſſent of the adminiſtrator, and without de- 
livery, and not of her own head detain them without entering ſe- 
_— And where it is alledged, that in the civil law a condition 
to reſtrain a ſecond marriage is not allowed ; this is no condition, 
but a limitation only, and it is reaſonable ſhe ſhould take accord- 
ingly. And -it was. alledged, that this is not any deviſe of thoſe. 
1. Co. 9 Jewels, but only the ue and occupation (c) of the plate, hangings, and 
Jewels during her widowhood, and no abſolute gift of them; as is 
in the caſe of the Grayle (d), and in Welden's Cafe (e): and they 
concluded, that it is a good diſpoſition by the will, and a declara- 


(a) 2. Leon. 166. (c) It is now ſettled, that limitations 
(5) That this caſe is not truly reported over in a will of the thing itſelf are good. 
here, and that there is no judgment entered 8. Co. 95. 10. Co. 46. 2. Freem. 137+ 
on the roll, vide MSS. plac. fo 161. ad finem. 1. Pecre Will, 1. 
L. C. Z. PAAX ZA MSS, (4) Year-Bcok, 37. Hen, 6. pl. 30. 
(e) Plowd, E 
tion 
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tion of his intent, and takes away that which otherwiſe ſhe might Loa Has- 
claim by the law; and his expreſs declaration controuls any im- 7182. 
plied gift, as 18 pretended: and foraſmuch as ſhe hath not performed 3 5 
it, the limitation is determined, and neither ſhe nor her huſband s 


can have them. Wherefore they concluded for the plaintiff. Dou clas. 


The King againſt Bagſhaw. Carp gy 


JNFORMATION by Fletther for the king and himſelf againſt Ny the cuſtom 
Bag ſhaw, and demands twenty-two pounds upon the 5. Eliz. 2 1 
c. . for occupying the trade of a goldſmith, not being an appren- 4 4 may 
tice to that trade. The defendant pleaded the cuſtom of London, uſe any other, 
« that one being an apprentice for ſeven years, and made freeman nowwithſtand- 
of London of any trade, may uſe any other trade in the fame 95 pr ** 
city: and ſhews, that he was hound an apprentice in the art ofs 
the cordwainers, and ſerved therein for ſeven years, and was made 1 — _ 
** v . Bl. Com. 75. 
freeman of London; whereby he juſtifies, &c. The king's attorney 3. Bac. Ab. 533. 
demurs thereupon ; and it was argued divers times at the bar. | 
FigxsT, Exception to the manner of the plea, becauſe he pleads In — — 
quod uti. paſſit any other trade, and not gued uſus fuit : and for that e . 
was relied upon 22. Edi. 4. 8. 5 tion,” quod poſſit tourner ſen es a ſay that 
plough, and doth not ſay that he hath uſed to turn, &c. is not every citizen 
good. But it was thereto anſwered by Gr 1MsTon, that this being *y ve the auf- 
alledged by way of cuſtom in the city, and not as a particular pre- 1% F- 
ſeription, is well enough; for peradventure it is a thing intended, 
and ſo not uſed in fact: and in proof thereof was cited 21, Ed. 4. 3 Leek, By. 
28. Old Book of Entries, 141. pleading, that cvery citizen and free- Mek 177 
man may deviſe in mortmain, allowed to be good. — IHE Court 
inclined to that opinion. p 


SECONDLY, The matter of the plea is not good, becauſe cuſtom The king may 
withdraw a de- 


cannot be alledged againſt a ſtatute. But it was thereto anſwered, er; but this 
that being the cuſtom of London (which cuſtoms are confirmed by will nat entitle 
parliament), it ſhall be good. —But thereof THE CourT doubted, the defendant to 
and delivered not any opinion, becauſe the king's attorney this — his 
Term waived the demurrer, and took iffue upon the cuſtom, and — A 2 
prayed that the defendant might rejoin; whereupon the defendant iſſue, — the 
moved now by ROLLE, that he might waive his plea, and plead not attorney general 
_ guilty. But Tae Cour doubted whether he ſhould be received, conſents. 
without the aſſent of the attorney general; wherefore they would _ 361. 513. 
adviſe : and afterwards the attorney being moved, would not aſſent;: 


2 Styles, 
whereupon he rejoined, &c rage Tac. #5. 


Vaugh. 65. Hard. 555, Plowd, 322.2. 1. Saund. 341, Ray. 4. Barnes, 153. _ 2. Butr, 316. | 
Strange, 266, 4. Com Dig. 463. : 


! 
[ 
| 
[ 
k 
Þþ 
j 
U 
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c 10. Cort againſt The Biſhop of St. David's. 
Ante, Page 341. | 
A verdict in dar- Js Caſe was moved again by Nov, Attorney General ; and he 
rein preſentment A principally inſiſted, that the verdict was not good, and the 
pnding rye ue jury had not well enquired, becauſe they did not find when the 
and that one of church became void, but ſaid in their enquiry guod tempus ſemeſtre 
the defendants modo tranſroit, which may be long time before the writ brought. 
was incumbent —But ALL THE COURT ſertiatim delivered their opinions, that the 
eget — verdict is good; and it is not neceſſary to find when the church 
won became void; but mods tranſivit ſhall be intended, that the fix 


defendant per . - * nd . . 
— pd months paſſed hanging the writ, which is only enquirable in re- 


| med: preteritum ſpett of the damages: and when here the value of the church 58 


Is good, with- enquired and found of the annual value of eighty pounds, and that 
— , the defendant Pritchard is found to come in ex praſentatione of the 
became void. defendant Owen, fo the patron and incumbent are named in the 
Cowp. 323, Writ, although the defendant may be in for fix months by the 
ſame patron which was named betore the writ brought, he ought 
to be removed: and the judgment is for forty pounds, which is the 
moiety of the value; therefote the enquiry and the judgment are 
good enough. And for all the other errors aſſigned, ThE CouxT 
allowed none of them: aud although the — that in the 
declaration he declares, et unde dicit quid ipſe (idem the plaintiff) ad 
eandem ecclefiam præſentavit, and here omits the words ® ad eandem 
* eceleſiam; yet becauſe it cannot have any other intendment, but 
that he preſented to the ſame church mentioned in the plaint ; and 
the words after, that © he was admitted, inſtituted, and inducted 
in eadem,” which refers to the church mentioned in the plaint ; 
. it was held good enough. Whereupon judgment was 
affirmed. ; 6. | 


Cart 11. . Farewether's Caſe. 


| An indetment A CERTIORARI was awarded to the juſtices of affiſe of the 


on an ĩſſue join- county of * to remove an indictment of common bar- 
ed in the king's ratry againſt one Farewether, a juſtice of peace of the ſaid county: 
-— pr tay and the indictment being removed, and the defendant traverſing 
county where it, ang rule given for trial thereof at the bar, and that the defendant 


tus offence was ſhould bear the charges of the witneſles, becauſe the record was re- 


3 by moved at the defendant's ſuit, 

Prius andthe Nov, the King's Attorhey, moved, that it ſhoutd be tried in the 
2 xg county by / prius, becauſe otherwiſe divers witneſſes would not 
2 bend appear to proſecute by reaſon of the charge and trouble ; and that 
dave the writ the king hach his election in what court and in what manner he 


without leave will try his ſuits. 
of the Court. 3 
Bavil, 2. But THe CovnT conceived, becanſe it concerned a juſtice of 
Co. 43. the peace, who peradventure might have incurred the diſpleaſure of 
z- Inſt. 44. many, by reaſon of his diligent executing his office; and for that 
Raye: 367- jt & a cauſe which will require great examination, and is not fit, 


- — by reaſon of the ſhortneſs of time, to be tried at the aſſizes by niſi 


825- 2. Hawk, P. C. 578. 4 Com. Dig. 463. 
grins ; 


a = I RS, . -ÜUvͥ, ] © 6c. Do > 


-- 
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vs ; therefore they denied his motion, and held it convenient it Fazxwr- 
thould be tried in banco : and divers precedents were cited of ons 745k Cave 
Atften and of one M hyſtier and others, where, in ſuch caſe, trials 
were in banco. But the king? attorney ſaid, thoſe were by conſent; 
- which was denied. And KEELING, Clerk of the Crown, laid, that 
divers precedents have been of ſuch trials upon indiftments in bancs 
without any conſent of the parties, and againſt the will of the 

oſecutors, and in more remote counties. And THE Cour See the Ter- 
fad. by the ſtatute of 11 prius it is appointed, ** that trials ſhall _— _ _ 
«be in banco, where the cauſes magni indigent examination®” as this 5 dds 
caſe doth : but if the king will ſignify his pleaſure that they ſhall 2. tn. 4z«. 
be tried by ui prius, it is fit he ſhould be obeyed; yet not upon 4. Inſt. 159. 
ſuggeſtion of the parties only. Afterward the King by his letters 
ſignified his pleaſure, that ir ſhould be tried by ny pris. 


Viſcount Dunbarr's Caſe. Cs 12, 


THE JUSTICES AND BARONS were aſſembled at Serjeants- Debt for rent to 
Inn, in Chancery-lane, by the king's command, upon a queſtron = — — 
concerning the king, in a caſe proſecuted by Dr. Chambers againſt ,; — 
Viſcount Dunbarr; where a fee farm, due to the king out of the though not put 
lands of the Viſcount of Dun, being arrear for divers years, was in charge in the 
omitted out of the charge by the connivance or negligence of the xbequer. 
clerk, who ought to have put it in charge, and ſo continued until 5. Co. 47. 

the pardon of 21. Jac. 1. Whether it were diſcharged by the par 3. Med. 247. 
don And IT WAs RESOLVED, that it was not; for it is a debt to = 108 
the king, and the omiſſion of a clerk ſhall not prejudice him; as 369. 
alſo, becauſe it is excepted by the pardon, if not by the words, at 

leaſtwiſe in the intent. 


Peck again Ambler. c Care 1 
Michaelmas Term, g. Car. 1, Roll 348. 


A SSUMPSIT. Whereas the defendant, 1. Car. 1. promiſed the Ta dn on 
plaintiff, that he ſhould enjoy ſuch lands in poſſeſſion, and * promiſe of _ 

that he would fave him harmleſs concerning any action and fuit — 5p Ig 

_ him for them; that he was ouſted, of the poſſeſſion by odeſſor harm- 
eddlecourt, 1it July, 3. Car. 1. and that a good recovery was had les, the defen- 

againſt him in an ecedrone firme, 2. Car. 1. wherein he was con- dent may pleat 

denined in dimages and coſts ſeven pounds, by reaſon whereof he the ſtatute of 

feared to be arreſted: that upon the 1ſt Auguſt, . Car. 1. he gave 3 

unto him notice thereof, and required him to diſcharge him of that S. 0 

judgment, and ſave him harmleſs from it; and that the defendant | 

had not diſcharged the judgment, whereby hg, remained ſubject 

thereto, and durſt not go — u bufi to his damages, &c. 

The defendant pleaded the ſtatute of limitations, that this ouſter 

was = a judgment in Trinity Term, 2. Car. 1. and the notice and 

requeſt in Fuly, 2. Car. 1. ſo more than fix years after the cauſe of 

action, and before the action brought; and traverſeth the ouſter 

in July, 3. Car. 1. or any time after 7uly, 2. Car. 1. And hereupon 

the plaintiff demurred. | 


WHYTFEILD, 
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Pier WHYTFEILD; for the defendant, now moved, that the pled n: ade 
good the matter alledged; becauſe the breach was before the fix 
| AuiLih, years. | . N 
Tu Cour inclined to that opinion: but becauſe he failed in 
the other part of the breach of the aſſump/it; wiz. in not ſaving | 
harmleſs, but ſuffering the judgment to remain in force, and by : 
reaſon thereof he was endangered to be arreſted, which part is not , 
g. Co. 44 anſwered, therefore the plea was held ill: for by the judgment he a 
is damniſied, although it be not alledged that execution is ſued, he 
being ſubject to the cxecution and in danger to be charged: and al- g 
though the defendant be a ſtranger to this ſuit wherein damages . 
and coſts are given, and therefore ought to have notice, yet when 
notice is given unto him thereof, he ought to procure him to be ſr 
diſcharged; and therefore the plea is ill on that part; and the de- L 
murrer being general, judgment is to be given for the entire «/- 
ſump/it againſt lim. And it was therefore adjudged for the plaintiff, c 
Onan extirecoh= AND JonEs and BERKLEY held, that if a man aſſume to pay " 
e to he fu, fifty quarters of malt in five years, every year ten quarters, if he n 
— — — fail of the payment of any of them, an aſſumpfit lies, and he ſhall 5 
tion Les for the recover damages for all which is arrear, and for all the reſidue of n 
-whote contract, the five years; but I doubt. d thereof: but for the principal we all « 
on the farit agreed. ; | ; 
breach of 
perſormance, Ante, 241. Dyer, r13. 2. 
' Cart 14, Hart's Caſe. | \ 


A procedends ro- MARY ARET HART brought an action in the ſheriff's court 
ee in Landon againſt another woman, for ſaying, that ſhe was 
whe erffrz an arrant whore, and went from chamber to chamber playing | 
court in London the whore.” This was removed by habeas corpus into this court, ] 
jor calinga and bail put in. g 6 
N 2 SToxE moved, for the plaintiff, to have the cauſe remanded, be- h 
85 cauſe for theſe words action lies not here, but they were action- 
4. 18. able there by the cuſtom of London, becauſe ſhe is there puniſhable 


Burr. R 
Sera, 257. . for ſuch offence. | 


271. But Tre Cova denied to grant a procedends, and ſaid, an action 


* ap „ lies not for theſe words, but that ſhe ſhould be ſued for defama- ſl 
0. 4 tion in the ſpiritual court only. | 


Andrews, 7. 1. Com. Dig. 182. Douglas, 380. 
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| Carr 154) The Caſe of Pridgeon, | q 
| Vide ante, Page 341. | ; 
If the E, T Els Caſe was now moved again by Gr1MsToN.—And ALL v 
upon appeal, re- THE Cour, RICHARDSON, Chief Juſtice, being preſent, de- le 
vere gn oder  livered their opifions , that the order in the firſt ſeſſions was 0. 
of baſtar&ymace concluding, and the Mer in the laſt ſeſſions was merely void; for le 


1 the 18. Elix. c. 3. appointing, that upon appeal to the ſeſſions from 


ſon is final, an order of two juſtices of the peace, their order ſhall bind him 
and no other who is adjudged to be the reputed father, and he in this caſe hav- d 
Rica or avtho- ing appealed to the ſeſſions, and they making an order in court, h 


— — that order is final, and no other ſeſſions nor authority may meddle 
inte, 341. | 


Polt. 471. therewith. tl 
Jones, 147.330. 2. Bulſt. 343. 355. 1. Salk, 122. 432, Ld, Ray. 1423. B. R. H. 301. Strange, 105. 

76. 503. 1. Sell, Caf 234. 1. Com, Dig, 584. and ſee Mr, Conſt's edition of Bott's Poor Laws, yol. i. 
Þ- 443+ | Joxkv 

1 
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JoxEs, 77 to prove this, ſaid, it was reſolved by all the P.? 
dr of Kugland upon conference, in the caſe of one Andrew e 
Vindfor (a), upon the 43. Eliz. c. . of charitable uſes, if an ap- | 
| be upon an order of the commiſſioners of charitable uſes to 
the lord keeper, and he by decree confirm the order, that confirma- 
tion is perpetually binding; and there cannot be a bill of review 
thereof: ſo it hath been teſolved, where, upon the 37. Hen: 8. c. 
for tithes in London, if a judgment be given by the lord mayor, and 
upon an appeal to the lord keeper that judgment be affirmed, &c. 
the party is concluded, and ſhall not have aid by bill of review. 


ALL THE CovkT thereupon reſolved, that the ſecond order 
made at the ſecond ſeſſions was merely void, and his commitment 
unlawful ; wherefore he was abſolutely diſcharged. 


AND ir was HELD, that the 3. Cer. f. c. 4. doth not aid this The flute 
caſe; for the ſtatute there is, that “if the two next juſtices of 3- Car. 1. C. 4. 
peace make not proviſion for the baſtard, the juſtices of peace at _ not give 
their quarter ſeſſions ſhall ſettle an order for keeping of the baſ- 3 privy 
e tard, as the two next juſtices ought ;*” but it doth not give that which a 
more power or authority, nor gives authority to one ſeſſions to former ſeſſion 
alter that which in a former ſeſſions was ordered. has ordercd. 

Volt. 471. 1,—Salk, 122, 1. Stra. 475+ 1, Bott's Poor Laws, 444. Dougl. 632. 
(a) Ante, 30. 5 
Sec 6. G. o. 2. 8. 3m. 


Wickham and Others against Enfeild and Elizabeth his Cas: 16. 
Wife. | 
Michaelmas Term, 8. Car. 1. Rell 66. 
FRROR of a judgment in BOWER, by Mietham and others, againſt To dower, the 
- Enfeldand Elizabeth his wife, late the wife of William Symms, je. eden 


which ſhe demanded as her dower of the lands of William Symms, — . 


her former huſband. 2 
The defendant pleaded « w unpues accouple in loyal matrimony.” — 
Iſſue, © quod fuit accouple in loyal matrimony.” ſhall be tried by 


A writ was thereupon awarded to the biſhop, who certified, that cate. 
ſhe was accoupled ** in vero matrimonio cum prædicto WILLIELMOy 
* ſed clandeſtino, et quad WILLIELMUs et ELIZ. thori et menſæ parti- 
* capatione mutus cohabitaverunt uſque ad mortem prædicti WILLI- 
© ELM1.” And upon this certificate judgment was given for the 
demandant. | | | 


The error aſſigned was, That there was not a writ original nor The want of e 
warrant of attorney for the defendant. But, upon diminution al- — 
ledged, the writ was certified: But for the warrant of attorney, be- ggned for error, 
cauſe it was not aſſigned of record that diminution might be al- mug beaſligned 
ledged, it was held it was not now aſſig nable. on record, 
Cro. Jac. 6. 142. 
Tux Sgcovp ERROR aſſigned, Becauſe the writ of view (b), A writ of view 
upon view demanded, was awarded and returned, and nothing in- is good without 
dorſed thereupon, that the ſheriff delivered the view. — But becauſe ron — 
he afterwards appeared and pleaded, he ſhall not now have advan- Ante — 
tage thereof. Alſo, THE Cour ſaid, it was good enough without 
the ſheriff's name indorſed upon it. 
| (5) See the 4. Ang. c. 16. . 8, 
| Targor v, 
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A biſhop's cer- THIRDLY, It was alledged for error, That there was neither day 
8 4 nor place of the marriage mentioned in the biſhop's certificate. 
d 4266, Sed non allocatur : for the day or place of the marriage is not mas 
without naming terial; for it is not iſſuable, becauſe the certificate from the biſhop 
day or place of is concluding; | | 

marriage. 

4. Roll. Ab. 591. Co. Lit. 33. 2. Dyer, 313. 9. Co. 19. 2. Salk, 437. Comb. 473. 


In doer, on n ThE FourTH Etror was affigned ore tenus by Pul ks rox, of 


ie of ce counſel with the plaintiff in the writ of error, that this certificate 
Fe . - is not good; for it doth hot anſwer to the words in the iſſue, 
= he _ which are, quod ne unques accouple in loyal marriage; and he 
« fait accouplein Ought accordingly to have anſwered, . gued fruit copulatus in legi- 
— Ks — 2 And he ay" 55 400 wer to on words in the 
ons ſea clan iſſue, but, © quid vero matrimonio, ſed clandeſtino copulati fuerunt, &c." 
* deflins” is good. for that it Ds a true matrimony, and that — — together at 
2. Roll. Ab. 591. bed and board, is but argumentative, that they were lawfully mar- 
1 Ab. 284. ried.— Sed non allocatur : for vero matrimonio, although clandeſiing 
ve es. copulati fuerunt, is as good as legilimo matrimonio, for they be all one 
iin intendment, although they be not the ſame words; and although 

it be clandeſtino, it doth not vitiate the marriage: and when it is 


added, that thori et menſæ participatione durante vitd the ſaid N11 


LIAM and ELIZABETH cohabitaverunt, that proves they continued as 
huſband and wife during his life, and it is not now to be queſtioned, 
WHEREFORE the judgment was affirmed. 


5 17. Sharp's Caſe. 


An iodicment QHARP was indicted of perjury upon the 5. Elix. c. g. for that 
for — on whereas one Henry —_ ort was ſeiſed = fee of a manor in 
. c. 9 Sheap/ide, in the county of Leicefter, whereof one great waſte, con- 
> er rohcay — two hundred © food cs betwixt ſuch a . a on one fide, 
tainty that the and ſuch a brook on the other ſide, was parcel; and whereas there 
oath was con- was 4 ſuit in chancery betwixt the ſaid Henry Damport and the 
cerning land; Far of Rutland, and a commiſſion iſſued under the great ſeal for 
that ir-was ma- the examination of divers witneſſes ; and interrogator xhi- 
terial g hei- * e 

ſoe, and preju- bited, Whether he knew the parties; whether he knew the faid 
dicial to the parcel of waſte in queſtion; and if it were the ſoil and freehold of 
Dany. the Earl of Rutland, and parcel of his manor of OT or not ? 


Ante, 32a. he being examined upon theſe interrogatorics before the ſaid 


3. Inſt. 167. commiſſioners, falſely, voluntarily, and 3 r e. upon his 
aid 


2. Hawk. P. C. 2th, that it was the ſoil and freehold of the arl of Rutland, 
12. Ray 267, and parcel of his manor of Sheapſide; VBI REVERA it was not the 
1. Peere Will. ſoil nor freehold of the ſaid Earl of Rutland, nor parcel of his ma- 
RA | nor of Sheap/ide, but parcel of the manor of the ſaid Henry Dam- 
doug. 136. port, in Sheap/ide ; and ſo committed wilful and corrupt perjury 
- * Rep. | againſt the ſtatute. 


BABINGTON moved to quaſh the indictment, Becauſe he doth 
not ſhew what was the iſſue in chancery, nor that this land was 
there in queſtion; nor it doth not appear that it tended to the proof 

or diſproof of the iſſue, ſo as it might be a damage to the plaintiff. 


*, RicHARDSON, Chief Juſtice, and MYSELF were of this opinion; 
and although the interrogatory mentions it to be the land in 
5 1 queſtion, 


4 : — 


Hilary Term, 9. Car. 1. In B. R. 353 


queſtion, it is not ſhewn how it is in queſtion; and there can be Suave Caen. 
no indictment upon this ſtatute but where it is ſhewn, that the 
depoſition is upon the matter in queſtion, and conducing to the 
iſſue, and the party thereby prejudiced. 
RICHARDSON, Chief Juſtice, ſaid, it is uſual in the ſtar-chamber 
todiſmiſs bills, if it be not ſhewn what was the iſſue, and how the 
perjury conduced thereunto, and how in prejudice of the party, 


ToNES, Juſtice, doubted whether the indictment were good in 
reſpe& of this exception; but becauſe it was an odious crime, he 
wiſhed the defendant to plead not guilty, and to try it; and upon 
the evidence it would appear whether it were pertinent, and what 
was the iſſue which ought to be proved. 

But BERKLEV, Fuſtice, held it to be good enough; for it would 
be too prolix to ſhew the bill and anſwer, and what was the 11- 
ſue (a): and inaſmuch as it is alledged there was a ſuit betwixt 
them in chancery, and the interrogatory is, Whether he knew 
« the land in queſtion ?”” which ſhews that the land was in queſ- 
tion, and a convenient certainty is mentioned, it ſufficeth ; other+ 
wiſe he agreed it was not good. 


WHEREFORE it was adviſed, there being two indictments, he 
ſhould plead to the one, and fo try the truth, and the exception 
ſhould be ſaved. 


(a) See 23. Geo. 2, c. 11. as to the forms of the inditment, and 2, Geo. 2, c. $, as to 
the punithmept of perjury. 


Mackaller agam/t Todderick, Cas 18. 
Cajus Principium ante, Page 337. 


TH Caſe was now moved by Gnus, for the defendant in the A promiſe topay 
writ of error, that the confideration is good; for it is for his « ſumof money 
ſolicitation and labour in procuring him to be preſented, which in \5 convveration 
itſelf is no ſimony, nor cauſe to avoid the contract: and admitting ould — 
it were ſimony, yet not being an offence at the common law, nor the defendant to 
triable by courſe of the common law (but an offence only made by be preſented and 
the canons), it was not puniſhable at the common law until the 1 
ſtatute of 31. Elia. c. ö.: and therefore in Michuelmas Term, 40. & 41. Aue, 37. 
Eliz. in the common pleas (a), it was adjudged, that where an , Rall. Ab. 18. 
obligation was for the, payment of money, and the defendant powel on Cont, - 
pleaded it to be made for the performance of a fimoniacal con- 177. 197. 
tract, and ſhews how; upon demurrer it was adjudged, that it was C. 39- 
merely a ſpiritual offence, whereof the common law did not take — 
any cognizance, and therefore was no plea to avoid the bond. And 75. 
in the caſe of Taverner v. Smith (b), in an information on the ſta- 
tute of 31. Elix. c. 6. it was reſolved, that he ought to ſuppoſe a 
corrupt contract, and not a ſimoniacal contract; for the — 
doth not make the obligation and contract for ſimony to be void, 
like the 13. Eliz, c. 8. ſ. 5, of uſury (c), and the 23, Hen. 6. c. 10. 
for ſheriff? 


FLETCHER to the contrary. For fimony hath always by the law 
of God and of the land been accounted a great. offence : and an - 
ſumpſit or bond with a condition to pay a ſum of money for 
2 fimoniacal contract, is accounted nia law, and void ; as it one 


(a) Oldbury v. Gregory, Moor, 564+ (#) Cro, Eliz. 686. (e) Se 12, Ann! c. 12. 
| ſhould 
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Macrattzer ſhould promiſe another ten pounds to beat ſuch a man, it is void, 

againſt. 2. Hen. 4. 9. An obligation with a condition to ſave harmleſs con- 

Topprnic®. cerning embezzling of a writ, and not returning thereof is void, 
becauſe againſt law. 


R1cHARDSON, Chief Juſtice, ſaid, he much doubted thereof be. 
cauſe the promite is, to pay ſo much for his labour and travail, and 
not for the preſentation. Et adjournatur, — Re/iduum poſiea, page 361, 


Care 19 The King againſt George Archbiſhop of Canterbury and 
Tho. Pryſt. 


Trinity Term, 4+ Car, 1. Rell 441- 


Quare impedit UARE IMPEDIT ad fpreſentandum ad ccclgſiam vicariæ td: 
to preſent to a _JenuinGsSTOCK, and makes title by the ſtatute of 21. Hen. 8, 
church above C. 13. for that one Shi//fon, being vicar of Ichingſſock (which was a 
— hoy benefice with cure of ſouls above the value of eight pounds a-year), 
1 having in the fifteenth year of king James took a ſecond benefice, viz. the 
taken another vicarage of Holcomb-Burnel, in the county of Devon, being a bene. 
benefice. Plea fice with cure; and was thereto admitted, inſtituted, and inducted, 
— a whereby the firſt benefice became void, and remained void for two 
5 anne years, and fo title of preſentation accrucd to king James, and 
Gce, and ihat the from him deſcended to the king which now is, and therefore be- 


church was Jongs to the king to preſent. 
8 The archbiſhop claims nothing but as ordinary, 
fence was with⸗ The defendant Pry/? pleads, and confeſſes the king's title from 
1 the acceptance of the ſecond benefice, whereby the firſt was void, 
tion ſhewing an and ſo remained void 21. Fac. 1, and pleads the general pardon of 
exception in the 21. Jac. 1. and that the ſaid Sh:/ton was not a perſon excepted in 
pardon. the pardon, nor the faid cauſe of lapſe excepted ; and that John 
Knee, 61. $hilton, ſo being incumbent, refigned that benefice of /ching fock, 
Hetley, 124. and gave title to Jahn Fayle to preſent ; who, upon the ſaid refig- 
2 334 nation, preſented the defendant, who was admitted, inſtituted, and 
2— 2 inducted before the writ of the king, &c. | 
1599. To this the attorney general replies, ſhewing the exception in 
the pardan, wherein is excepted “ all titles and actions of qua-: 
4 impedit, others than ſuch actions of quare impedit which the kin 
« hath or may have ratione lapſus incurred ultra three years af 
« paſt, for or concerning any benefice whereof any incumbent then 
% was, or the laſt day of the parliament ſhould be, in actual poſ- 
1 ſeſhon, by the preſentation of any patron, or the collation of an) 
* ordinary ;** and that the faid church being ſo void by lapſe, 
Jobn Fayle preſented, &c.; and traverſeth, that the faid vicarag: 
of Iching flock vacavit per reſig nationem of the ſaid Fohn Shiljton. 
Upon this replication the defendant demurred. - 


Atſter divers arguments at the bar, and twice argued at the bench 

in the common pleas, and the Judges being divided both times, 
viz. RICHARDSON, Chief Fuftice, and HARVEY, for the plaintiff, 
and HuTToN and VETVER TO, for the deſendant ; and afterwards 
Six RonerT HEATH, Chief Fuſvice of the common pleas, and 
Harvey, for the plaintiff, and HUTTON and VERNON, for the di. 
fendant ; by reaſon of this difference in opinions, it was adjourned 
into the exchequer chamber, and argyed there at the bar; and 

| | Bt terwat 


dece 
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rer ward by all the Juſtices of both benches and Barons of the ec Tus Ku. 
chequer, viz. by NIA THOMAS RICHARDSON, Chief Fuſtice of the 1 
king's bench, Six RozexT HEATH, Chief Fuſtice of the common iner ef 
pleas, Six HumPpHrY DavexeaerT, Chief Baron of thæ exchequer, cxrzasvet. 
and by all the other Juſtices and Barons; and two main queſtions 


were inade, 


FirsT, If an avoidance of a church happening and — The king's ſuc · 
void divers years, ſo as the king hath title to preſent by lapſe, an 8 
the king doth not take advantage thereof, but dies, Whether the ;.. — 
ſucceeding king may take advantage of this lapſe, or be barred by io bis predeceſ- 
the ſtatute of 25. Edw. 3. c.1.? And that reſted only upon the ex- for. 
poſition of the ſaid ſtatute, the words whereof are, And touch- -— Ma 
ing preſentments to be made by the king or his heirs to any be- jones, 337. 

« neſice in another's right, by ois titles, the king granteth, that from 3. Com. Dig. 
„ henceforth he nor any of his heirs ſhall not take title to preſent 199. 201. 
« to any benefice in another's right of any time of his progenitors; R.. Cm. a2 
$ nor that any prelate is baund to receive, &c. ; but that the king 
«and his heirs be for ever hereafter clearly barred of all ſuch 
« preſentments, ſaving always to him and his heirs all ſuch pre- 
„ ſentments in another's right fallen, or to fall, of all his time, 
and of the time to come.” It was ſtrongly urged at the bar, 
and alſo at the bench, by thoſe who argued for the defendant, that 
this ſtatute extends to all the ſucceſſors and heirs of king Edward 
the third, that none of them may preſent to a church in another's 
right (as they argued that this church is), becauſe the king hath 
not that title as to this proper advowſon, but in right of him who 
hath the inheritance to any church which falls in time of his pro- 
genitors; and the rather, for that in the abridgement of the ſta- 
tutes in the book of the ſtatutes, this ſaving is altogether omitted; 
ſo they conceived, the king was bound by the expreſs words of the 
ſtatute, and that there is not any ſuch ſaving. VERNON, 7ujtice, 
continued of this opinion; but HuTToN, who argued in the 
common pleas for the defendant in this point, that the title of the 
king was bound by the ſaid ſtatute, and that he might not have 
title to preſent to a church fallen in the time of his predeceſſor, by 
reaſon of his title of lapſe fallen in the time of his predeceſſor, now 
changed his opinion. And all the other JusTicts AND BARoxs, 
except VERNON, argued for the plaintiff in this point, that the king 
hath 2 title to preſent by lapſe incurred in the time of bis pre- 

or, and is not reſtrained by the 25. Edw. 3. c. .; for by the 
expreſs words of the ſtatute all rights and titles to preſent in his 
own time (viz.) until before the ſtatute, and in his. time after, 
and all his heirs (viz.) after the death of Ed. 3. are faved; and it 
ſhall not bar the titles which the king had in * another's right, 
fallen or to fall in his own time, or in the time of his heirs.” 
And that there was ſuch a ſaving, appeared by the copy out of the 
parliament roll, and by an ancient book in the exchequer, writ in 8. Co. 48. a. 
parchment, where it is writ with a ſaving: and they held, that 
theſe words of ** od titles, is intended in the time of the progeni- 
tors of king Edward the third, and not of any titles of prefent- 
rrng to fall in the time of Edward the third, or of any of his 
leirs, but intended to exclude king Edward the third and y'* his 

i elrs 
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Tax Kixs heirs from titles of preſentation in others right, fallen before the 
- 772 time of king Edward the third, whereof any church was full, and 
os of Which title is only in another's right; and that was the expreſs in- 
CanxTzxzuny, tent of the ſtatute, viz. to take away the ſtatute of 14. Edt. 3. c. 2. 
in this point. And BERKLEY and ſome of the Juſtices doubted, 
whether a preſentation by lapſe ſhall be ſaid to be in another's 
right, but only preſentments by reaſon of guardianſhip and tem- 
poralties in the king's hands ; but all the other Juſtices and Barons 
agreed, that it ſhall be ſaid to be in another's right} for although 
he preſents ratiane prerogative, yet he preſents as in the right of the 
patron : ſoit iswhere one prefents by reaſon of a church being void 
after forfeiture for alienation without licence, or for outlawry ; and 
tor that was cited 14. Edw. 3. Duare Impedit, 54. 22. Hen. 6, 
29. 21. Eliz. Dyer, 364. : and for the principal point they relied 
upon 11. Hen. 4. 7. where it is ſo reſolved, 7. Hen. 4. 25. 18. Eliz. 
Dyer, 34). 7. Co. 28. a. and many precedents where the king 
makes title to preſent by lapſe and title in another's right. Where- 
fore for this point RICHARDSON, Chief Juſtice (who argued alone 
in one day), ſaid, it is to be taken for clear law, that the king hath 
good title to preſent ; and the declaration was good notwithſtand- 
ing that objeQtion, ; 


If an incua bent THE SECOND QUESTION was, If Shi/fon were incumbent and 
- wa, 0% 2 might reſign, Whether by his refignation the church is become 
trad void? And that reſted upon the expoſition of the ſtatute of 21. Jac. i. 
by the Rtatute of C. . Of the general pardon, and the ſtatute of 21. Hen. 8. c. 13. 
21 Hr. . c. 13. of pluralities, Whether the church was abſolutely void by accep- 
and the patron tance of a ſecond benefice, being both with cure; and if the 


oveht to preſent qon unto him, being in poſſeſſion, may make him incumbent * ; 


within E months 


— This point was argued — in the common pleas by Yer- 


may do without YERTON and HUTTON, and afterwards there by VERXNON and 

ſemence of de- HUTTON, and by both of them in the exchequer chamber, for the 

privaiion, for be defendaut, that this church, by the 21. Hen. 8. c. 13. was not abſo- 

is Pound rorake Jutely void In fact, but is voidable quaad the patron, that he may 

avoidance at his Preſent by the ſtatute; but until he preſents, the other remains in- 

peril ; but nci- cumbent ; and then he remaining incumbent, and for three years 

cher the intereſt heing in poſſeſſion of the church as incumbent until the pardon of 

— 21. Jac. 1. and the pardon then coming, he being in poſſeſſion, 
ing ſhall be , 2 ee 

diſcharged by a eſtabliſheth him in poſſeſſion, and continues him incumbent; and 

general pardon, | he cannot afterward be ouſted by the king or any other; and then 

4. Co. 75, be is incumbent until be reſign : and therefore his plea is good, for 

ones, 335. He is out of the exception of the pardon, for he was in for three 

yer, 217. years before the pardon ; and therefore they ſaid, he remained in- 

2. loſt. 632. cumbent; that he might plead as incumbent by the ſtatute of 

25. Edw. 3. O. . as he pleads here: alſo, he is incumbent as to all 

ſtrangers, but not as. to his patron z for he may preſent before any 

deprivation, although a ſtranger cannot, becauſe the church re- 

mains full againſt him: and he is incumbent fo as he may 

take a releaſe of any annuity iſſuing out of the parſonage, 

and is chargeable in an annuity, and is chargeable to the pay- 

ments of ſubſidies and fifteenths ; and may have an action 

ot debt againſt any of his pariſhioners for not ſetting aut mou 

| tithes 4 


_— as 2A Suk. #_« a as —_——— * 8 


Hilary Term, 9. Car. 1. In B. R. 357 


tithes ; and many other reaſons they alledged, and ſaid, that the Tar Kix 
penning of this ſtatute differs much fra:n the ſtatute of 31. Elz. 7 againg 
c. 6. of Simony, and from the 13. Ei/z, c. 12. for not reading of hes Pre 
the Articles: wherefore they concluded, that judgment ought to nur, 
be given for the defendant. But all the other JusTices Ax p ee. 441 
Barons argued againſt it; for they all held, that the church was ab- he 
ſolutely void in fatto et jure by taking of the ſecond benetice, and 4. Co. 75. b. 
THAT by the expreſs words of the 21. Hen. 8. c. 13.: for at the 2. Will. 174. 
common law, before the ſaid ſtatute, by reaſon of the canons and 5. Burr. 1594+ 
conſtitutions eccleſiaſtical, the firſt church was in jure void, ſo as 
the patron might preſent thereto if he would; but becauſe it was 
an eccleſiaſtical conſtitution, the patron was not compellable to 
take notice of that avoidance 2 and notice thereof 
given him, and then after deprivation the church is void in facto 
et jure, and the patron at his peril ought to preſent. And this 
appears by the Books 1 Edw. 3. 2. F. Edw. 3. ＋ 10. Edw. 3. 1. 
24. Edw.3. 30. 11. Hen. 4. 37. F. N. B. 34. E. 14. Hen. ). 28. 
Now by the 21. Hen. 8. c. 13. it is made abſolutely void after ad- com. pig, 
miſſion, inſtitution, and induction; fo it is void adde et jure, and 200. 210. 
the patron at his peril ought to take notice thereof and preſent 
within the fix months, otherwiſe a lapſe incurs. And that it was 
void to all purpoſes abſolutely, appears by the manner of pleading 
m this and all other ſuch — that by the admiſſion, inſtitution, 
and induction to the ſecond benefice, prima ecclefia vacavit de par ſond 
of the incumbent, et vacans continuavit; ſo the church is abſolutely 
void by the pleading and confeſſion of the defendants. And this 
appears by the Books ſince the ſtatute of 21. Hen. 8. that by the 
acceptance of a ſecond benefice the church is void fatto et jure 
— the patron and all others. Dyer, 347. 4. Co. 75. 6. Hol- 
and's Caſe, and 4. Co. 79. b. Digby's Caſe. b. Co. 29. b. Green's Caſe, and 
Dyer, 377. and Co. Entries, 368. And for the reaſons before al- 
ledged on the other fide, viz. that he may plead as incumbent, that 
is becauſe he is admitted by the writ to be incumbent, and his Af. z;6. | 
. as incumbent is not contradicted: and for the taking of 
a releaſe, it is much to be doubted; and if it be good, it is becauſe | 
he is in poſſeſſion as an intruder, to whom a releaſe may be a dit- 
charge of ſuch things: and for his being charged with ſubſidies, 
that is becauſe he hath the profits, and therefore reaſonable he 
ſhould bear and pay the charges. And vad his having debt for 
not ſetting forth thy it was denied by all thoſe who argued on the 
other fide. And as to the pardon of 21. Fac. t. all the other 
— and Barons held, that the pardon doth not help him: , com. pg. 
FIRST, Becauſe it is no offence within the body of the act; for 318. 
it is not any offence or contempt againſt the king. SECONDLY, Be- 
cauſe it never was the intent of the pardon to diſpenſe with plu- 
ralities; nor are there any words therein to make him an incum- 
bent, or to make a plenarty of a church which was abſolutely void. Fob. 167. 
And divers of the Juſtices and the Chief Baron held, that a ſpe- | 
cial pardon after ſuch an abſolute avoidance, with words © that he 
may retain,” or whatſoever other words he may have, cannot 
make him incumbent. So the general words in the pardon 
ſhall not inure to make a diſpenſation, and the church, being once 
void, ſhall not be full without a new preſentation, admiſſion, and 
inſtitution, And for the words in the exception of the general 
pardon, of «all titles and actions of qrare impedit, others than 

CRO. CAR, - Aa fach 
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Tur Krxe ** ſuch titles and actions of quare impedit as have incurred by lapſe 
ttt above three years before the firſt day of this parliament, whereof 
Tax Ancnt- 4 any incumbent is in actual voſſeſſion by any preſentation or 
3 « collation,” & e, the laſt parts of this exception do not extend to 
the ſaid $5i/ton; for that extends only to thoſe who are in as in- 
cumbents (which he is not), and not to thoſe who are in as in- 
cumbents by uſurpation and wrong, which are removeable by 
quare impedit, and which may not be removed without guare im- 
dit. And it was ſaid, that fince the ſtatute of 21. Hen. 8. there 
ave been divers general pardons, and no pluralities were ever con- 
codeived to be within them. Wherefore they concluded, that judg- 
ent ſhould be given for the plaintiff ; and it was adjudged aus 

coraingly. | 


Car . The Earl of Kent ggainff Robert Steward and Scott. 
Hilary Term, 8. Car. 1. Roll 235. 


_ If 4, being F RESPASS, Upon @ ſpecial verdict the caſe was, Francit 
| feiſed in ſee of Babington, ſeĩ ſed in fee of the manor of King/ton in the county 
. of Nottingham, and of the manor of 4/heton in the county of 
2 fine to P. of Derby, ot which manor of Aßbeſon the place WHERE is parcel, 
both the ma- by fine, gt. Elz. conveyed the ſaid two manors to GilzERT 
nors, upon a For} of Shrewſbury and his wife, to the uſes following, viz. of the 
— ggempucny manor of Kinz/ton, to the uſe of them, their heirs, and aſſigns; 
—_—_— B. and of the manor of Aßbeton, to the uſe of the wife of Babington 
only, intending for her life, and after to the uſe of the hejrs of Francis Bakington, 
the manor of C. until Julian, wife of Francis Babington, ſhall evift and expel the 
ealyazaſecurity ſaid earl or counteſs, their heirs or aſſigns, their farmors, tenants, 
gn — or leſſees, of or from the manor of Xiugſten, or any parcel thereof; 
the manor of B. and after ſuch eviction, then to the uſe of the ſaid earl and his 
tothe uſe of P. wife, their heirs, and aſſigns, until they ſhould be ſatisfied with 
and hig bir, the profits for their loſs. Francis Babington, for money by fine, 
anche manor. in Hilary Term, 43. Eliz. conyeys the manor of A/heton to Sir The- 
of 4 until the ma. Keb and his heirs, to the uſe of him, his heirs, and aſſigns, 
 avife of the ſaid The Earl of Shrewſbury and his wife, by fine, in Trinity Term, 
4. ſhould expel 43. Eliz. conveys the manor of King/ion to the uſe of the Earl of 
— ee Ig Kent and his wife, and the heirs of the Earl of Kent. Upon the 
— 2 8 firit of fpril, 17. Jac. 1. Sir Thomas Rgiſbie deviſeth the manor of 
ſuch evietion, />eton to Sir Francis Wortley and to others fox two thouſand years, 
to the uſe of P. UL pon the firſt of May, 17. Fac. 1. Sir Thomas Re ſbie died ſeiſed 
his heirs, aud qt the {aid manor of p/ ton. Upon the firſt of September, 17. Jac. 1, 
— Francis Babington died: after his death, 20. Jac. 1. Julian, the wife 
fied from the Of Francis Babington, evicted from the Earl of Kent in dower parcel 
profits for the of the manor ot Kingſton of the value of two hundred pounds per 
damages of fuch 4,1, and enters. The Are Kent enters into the manor of 
eridion ; this Aſlieton upon the defendants, being aſſignees of the ſaid leaſe, who 


— Aging re-entered ; and lie brings this actjon. | 


| 1 And, Whether his entry be lawful? was the queſtion. 
e cg And, after argument divers times, IT WAS AD UDGED for the 
—— defendants, that the entry of tlie ca:l was not lawful. The main 

queſtion was, the limitation of 4/heton being to the uſe of the 
1 wite of Babineton for life, and after to the uſe of thy right heirs of 
VI Co. bz. £t1. Cro. Jas. 391. Co. Lit. 205. tlio. WW: 
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Babington, until the ſaid wife of Francis Babington ſhould evict the 
Earl of Shrewſbury and his wife, their heirs or aſſigns, their far- 
mors or tenants, of or from the manor of Kingſton, or any part 
thereof, Whether the Ear! of Kent, as aſſignee, may take the be- 
nefit thereof ?—And in this point ALL rug JusTICEs unani- 
mouſly reſolved, that he as aſſignee might not enter, but that the 
uſe upon the eviction ought firſt to veſt in the Ear! of Shrewſbury 
and his heirs, and that this conveyance before the eviction cannot 
give to him title of entry as aſſignee; for the words heirs and 
« guns are to be taken as words of limitation, vz. that the Earl 
f breuuſbury by his entry ſhall have it by limitation to him, his 

irs, and — and it ſhall not firſt veſt in the aſſignee as pur- 
chaſer ; and it is not ſuch intereſt which is aſſignable over before 
eviction ; and the power of entry is not transferred with the eſtate 
of Kingſton. But whether the conveyance of the manor of Kingſton, 
and the conveyance of the manor of A/heton by Francis Babington, 
before any eviction, hath deſtroyed the privity of entry after evic- 
tion (the eſtate being transferred to another before the eviction), 
they did not deliver any opinion, nor agreed. But for the firſt 
cauſe they all agreed, that the Earl of Kent hath no title of entry as 
aſſignee, and therefore for that cauſe it ought to be adjudged againſt 
him. Vide 1. Co. 135, 136. Chudley's Caſe. Plowd. 483. Nichol- 
ſon's Caſe. 8. Co, 75. Lord Stafford's Caſe. 10. Co. 51. Lampet's 
(aſe, 4. Co. 66, 5. Co. 95. Plowd, 345. Brett's Cafe. 
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10. Car. 1. In the King's Bench. 
Sir Thomas Richardſon, Kut. Chief Juſtice. 


Sir William Jones, Kut. | 
Sir George Croke, Kut. Fuſiices, 
Sir Robert Berkley, Kut. 


William Noy, E,. Attorney General. 
S. Richard Sheldon, Kut. Solicitor General. 


— — ————— ..... —— 
The King again Bagſhaw. Cart 8. 
Vide Ante, page 347. 

HE iffue being joined, Whether there were ſuch a cuſtom Ader 
as is pleaded? L1TTLETON, the Recorder of London, cer- [,ndex cannot 
tified, ore tenu that there was not any ſuch cuſtom gene- exerciſe a trade 

rally; for he ſaid, that the cuſtom is not, that one brought up as of 2 different 
an apprentice in the trade of a goldſmith, cutler, &c. being a free- ap Sofamy 
man of London, by colour thereof may uſe any other manual trade; n apprentice. 
but one of a trade who uſeth buying and felling, may exerciſe Pot. 517. 


another trade of buying and felling. But this he did not mention = 
in his certificate, but generally, ore tenus, certified, that there is no | phe, 


ſuch cuſtom as is pleaded. 2. Com. Dig. 16. 
| 4- Com. Dig. 199+ 
Mackaller againſt Todderick, 3 


Arte, Pages 337. 353. 


AND now Tak CourT was of opinion, that the conhderation To procure 
was illegal, and that the action lies not; for the conſideration another to be 
to have money to procure him to be rector of the church, is. a — root 
ſimoniacal contract, and an unlawful act condemned by all laws. ,,, king's gift 
i And where it was alledged, that fimony is ſuch a ſpiritual thing ;; an illegal 
and ſuch an offence whereof the common law takes not any notice, conſideration. 
at 1 did not before the ſtatute 31. Elix. c. 6. that was de- — 
nied. ; 


Jones, 547. 1.Roll. Ab. 18. 2. Hen 4. pl. 9. 10. Co. gg. 2. Hen. 5. pl. 10. Dyer, 355- Cowp. 39+ 
And ſer the ſtatute 12. Ann. ſt. . c. 12. 


Sxcoxplx, It was held, that this declaration is not good, for Repugnancy in 
that the promiſe is to pay him after he is rector; and ho ſhews, Ping · 
that he was rector by his procurement upon this promiſe, which 
cannot be; for he never was rector, but a perſon utterly diſabled 
to be a parſon by this ſimonĩacal contract; as in 24. Elix. for not 
reading of Articles, and in Yernon's Caſe (a) for the buying of of- 


ſices.— W hereupon it was held to be error, and the ju Was 
' reverſed, | ' 


() Co. Lit. 234. 1. Hawk, P. C. 313. 3. Bac. Ab. 731. 


A a3 Ward 
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Carr 3. Ward againſt Petifer. 


It a man hath FE JECTMENT upon a leaſe for five years by the vicars choraj 
the grant of the in Litchfield, of parcel of a meadow called the Parſon's Hayn, in 
rf gr . Cheſterton. Upon not guilty pleaded and evidence to the jury at 
Tat rod on the bar, the defendant pretended, that the leſſors had not the in- 
the land every tereſt of the ſoil; but that the frechold was in Sir Edward Pete, 
year, he may and that the ſaid leſſors had only primam tonſuram of the ſaid land 
recover it in from the hayning until the crop ntowed and carried away, for they 
Cen 4 i never had other profit thereof, but that Sir Edward Peto had all the 
bin who pm thereof for the reſidue of the year; and then an ejectment 
ng brought of the land itſelf, will not lie. 


_ Therefore they endeavoured to prove, that Sir Edward Pets, 
being lord of. the ſaid manor, uſed every year, after the crop taken 
7.Roll-Ab.329. away, to feed the meadow with cattle, and to take the trees and 
1. Lev, 224, buſhes growing thereuport. 

2. Sid. 416. But on the plaintiff's part it was confeſſed, that they had only 
way nit the firſt crop, but that they uſed to hayn it ſooner or later at their 
#3 pleaſure, and to keep it longer or ſhorter time uncut according t 
Co. Lic. 41. b. the ſeaſonableneſs of the yeat, which proves that the freehold w 
5. Com. Dig. in them who had the firſt crop. 


. And ALL THE Cour was of this opinion, that properly, un- 

2. Bac. Ab. 166. leſs other matter be ſhewn to prove the contrary, the freehold is 
in him who hath ze 7 tan ſure, for that is the moſt beneficial 
part of the year, and thoſe who hare the after-paſture have but 
the profits in nature of common ; but admitting he hath but the 
fArſt crop, yet they held, that he may well have an eje&ment 
Riereof. Yet ru Court adviſed the jury, that if they conceived 
the vicars had only the fir/t "_ and not the entire profits through 
all the year, as the evidence whereby the defendants claim (which 
was a leaſe in 29. Hen. 8. whereby he let the rectory and tithes, 
except the Par/on's Hayn, which was the land in queſtion, for 
forty-two years, and after a conveyance of the Par/on's Hayn, 
$5. Edu. 6.) imports, then they ſhould find this matter ſpecially, 
and leave it to the law, Whether an ejectment lies in this manner: 
But if they conceived the entire land for all the year to be apper- 
raining to the vicars, then they might give a general verdict.— And 
afterwards the jury found a general verdiei for the plaintiff. 


cn Goldſmith again/? Ellen Sydnor, Adminiſtratrix of 
Willam Sydnor, 
Michaelmas Term, 9. Car. 1. Rell 


To debt on a DEBT upon an obligation. The defendant pleaded, that 7 
bead againit an liam Sydnor, the inteſtate, on the 16. May, g. Car. 1. betors 
If 6 Eg 4 RoßgzRT HBAaTH, Chief Fuſtice of the common pleas, acknow- 
eat thas there ledged himſelf bound to Edward Hebert in four hundred pounds 
22 Aal. to be paid at Pentecoſt next enſuing; et ſi deficerit, &c. voluit et con- 
and a judgment ceſſit per ibidem ſcriptum, quod incurreret ſuper je, haredes, et executores, 
yet unpaid, and nam in ſtatuto Stapul. &c. and further pleaded a judgment againſt 
— — im in debt for two hundred pounds, at the ſuit of Richard Heber 
yay reply, that there was a defeaſance on the ftatote, and that the defendant hath ſufficient to ſatisſy 150 
plaintiff and the ſaid judgment. 1. Roll. Ab, 92. Stiles, 149. 1. Brownlow, 31. . Term Rep. 6%. 
3 Term Rep. 634, 1 
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tn the common pleas ; and that the ſaid //7//iam Syduor in his life did Gotyantu 
not pay the ſaid debt of four hundred pounds, nor any part thereof ; . 
and that the ſaid ſtatute remains in force ; and that ſhe hath no . 

oods unadminiſtered except to the value of one hundred pounds, , Nod. 186. 
which are liable to the execution upon the ſaid ſtatute and judg- 
ment; et hoc parat. e verificare. ! 

The plaintiff replies, quid bene et vernm eſt that the ſaid Milliam 
Sydnor, by the ſaid recognizance, acknowledged himſelf bound to 
the ſaid Edward Habert, Sc. but that there was a defeaſance be- 
twixt them, that if he had paid one hundred pounds to one Ed- 
ward Leythorp upon the firſt of June 1635, and ſhould fave him 
harmleſs, &c. that the ſaid ſtatute ſhould not be forfeited ; and that 
the defendant ha.h ſufficient to ſatisfy the plaintiff and the faid 
judgment. b 

The defendant hereupon demurred. 


Gxtus rod now argued, that this ſtatute, not being yet forfeited, ia the admini- 
is not pleadable; and relied upon Harriſon's Caſe (a): tration of an 

But rug CourT; in this point; held, that there is a difference — — 
betwixt this caſe and Harriſon's, which was a ſtatute with a defea- able ſhalt be 
ſance for the performance of covenants, which peradventure never paid before a 
ſhould be 4! and therefore it ſhall be no plea to bar: but here bebt on ſpecial- 
is a ſtatute for the payment of money abſolutely at a day certain; cos nn 
which is allowable before debts upon an obligation. due. 2 
Swinb. 370. 3. Lev. 57. Co, Iac. 9. 35. Cro. Elz. 315. 1. Roll. Ab. 9 62. 1. Com. Dig. 24 6. 5. Con. Dig. a0. 
But RoLLE, for the plaintiſt, then took an exception to the plea 1n pleading a 
in bar, that a — of Al ſtatute was not . becauſe is Nature tple, it 
not ſaid, ** per ſcriptum ſuum obligatorium,” nor © ſecundum for mam uit be ſaid per 
« Hatuti,” ATL THE COURT was of this opinion (5). For this 3 
cauſe, therefore, a rule was given, that judgment ſhould be entered Ska formem 
for the plaintiff, unleſs — cauſe were ſhewn, &t. Paruti, 


Afterward, upon a ſecond motion, judgment was given for the . 299: 
laintiff, for this inſufficiency and exception to the plea in bar, by 9 
ICHARDSON, JoNEs, and BERKLEY ; but I conceived, that the 
— being hut a plea in bar, and it being mentioned that he ac- 
nowledged, if he failed of the payment, the penalty in the ſtatute 
ſtaple ſhould incur upon him, it cannot be intended but to be a 
ſtatute acknowledged according to the form of the 23. Hen. 8 c.6. ; 
and tize rather, becauſe it is ſaid, quid po/t recognitionem prædictam 
fuch a defeaſance was made; ſo he admits it to be a recognizance. 
But notwithſtanding it was adjudged for the plaintiff. 
(a) 5. Co. 28. % Vids 4. Co. 64. Fulwood's Caſe. 


Boreton againſt Nicholls and Others. | Carr 4. 
Eafter Term, 7. Car. 1. Roll 115, 


ERROR of a judgment in the common pleas in an ejectment. 4 makes a 
The caſe was, Fames Beck, clerk, was ſeiſed in fee of lands in feotfment to the 
Moreton-in-Mar ſh, being the lands in queſtion, and had iſſue Fob at of himſelf 


his eldeſt ſon, and James his ſecond ſon, and by indenture dated —_ 1 


the 5th March, 8. Fac. 1. infeoffs of thoſe tenements Sir Nicholas of B. tor lite, 


rema:nder to the uſe of the firſt ſon begotten of the body of B. that ſhovid bave heirs male of his body, and 
to his kcirs in perpetnum z and in default of ſuch Ie of bis body, to the uſe of the firſt daughter of FB. 
which ſhould have iſſue begotten of her body; and in default of ſuch ifſue, remainder to the right heirs of 
2. The limitation to the firſt ſon gives ſuch firſt ſon only an eſtate rail; and therefore the ſubſequent 
remainder to the right heirs of f. became veſted in him, Pott. 403.—Ld. Raym. 299. 3. Com. Dig, 230, 
4 Bac, Abr. 314, 1. Peere Was. 74- | 

A 24 Overbury 


Bon t ron 
againſt 
N1Cc40LLsS., 
Lit. Rep. 1 59. 
253+ 285.315. 
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Overbury and others to the uſes in the indenture, viz. to the uſe of 
the ſaid James Beck, clerk, the father, for his life, without impeach- 
ment of waſte ; and after, to the uſe of James Beck the ſecond ſon 
for his life; remainder after his deceaſe to the uſe of the firſt ſon 
of the ſaid James Beck the ſon which ſhould have iſſue male of his 
body, and to his heirs for ever; and for want of ſuch iſſue; the 
remainder to the uſe of the firſt daughter of the ſaid James Beck 
the ſon which ſhould have iſſue of her body, and to her heirs for 
ever; and for default of ſuch iſſue, the remainder thereof to the 
right heirs of the ſaid James Beck the ſon for ever. They find, 
that James Beck, clerk, the father, was ſeiſed ſor life ; the remain- 
der to James Beck his ſecond fon for life; the remainder over, &c. 


front; that the ſaid James Beck, clerk, the father, died ſeiſed, the 


ſaid Job Beck being his ſon and heir and that the ſaid Fob had 
Hue Henry Beck the leſſor, and died: that the ſaid James Beck, ſon 
of the ſaid James Beck, clerk, entered after the death of his father, 
and had iſſue James Beck ; and that the ſaid James Beck the grand- 
fon died without having iſſue; and that the faid Fames-Beck the 
ſon, after the death of the ſaid James Beck his ſon, fo ſkiſed, levied 


+ fine of thoſe tenements /ur cogniſance de droit coma ceo, c. with 
proclamation, 21. Jac. 1. to Richard Brett and William Wheeler, 


3 Co. 66. d. 
Ante, 24. 

Co. Lit. 319. b. 
1. Pete Wil. 70. 


who entered by force of the ſaid fine ; and the ſaid Henry Beck, the 
fon of Fob Beck, entered upon them, and demiſed to the plaintiff 
for years, upon whom the defendant, by the command of the ſaid 
Richard Brett and William Wheeler, entered and ouſted the ſaid 
leſſee ; and that the ſaid James Beck, fon of the ſaid James Beck, 
clerk, is yet alive. E, ſi ſuper totam materiam, &c. | 


Upon this verdict, after divers arguments in the common pleas, 
IT WAS ADJUDGED for the deferidants, that this remainder to the 
younger ſon, who ſhould have iſſue, is but a contingent remainder, 
and a remainder to the right heirs veſted in James the fon; and 
that his fine is no cauſe of torfeiture,” nor that the faid Henry, as 
heir of Job, might take advantage of the forfeiture, This judg- 
ment being moved by a writ of crror into the king's bench, it being 
once argued at the bar, without much difficulty the judgment was 
this Term affirmed. x7 | 


Trinity Term, 36s 
10. Car. 1. In the King's Bench. 

Sir Thomas Richardſon, Knt, Chief Juſtice. 

Sir William Jones, Kut. 

K George Croke, Kut. Juſtices. | 

Sir Robert Berkley, Kut. 


William Noy, E. Attorney General. 
Sir Richard Sheldon, Kut. Solicitor General. 


a>. 


Burgeſs's Cate. Cart t. 


URGESS being outlawed upon an indictment of man- on error to te- 
laughter, in the county of Middleſex, brought a writ of verſean ovtlaw- 
error to reverle the outlawry, and aſſigned for error, That h vpon man- 
he was over the ſeas at the time of the outlawry, viz. at UTRicK, laughter, the _ 
. F NE . | x perſon is ent. 
in partibus tranſmarinis. Hereupon counſel, being appointed for tied to the «tif 
the priſoner to. plead, and the error aſſigned, the king's attorney ance of counſel. 
takes iſſue, that he was here in Mddle/ex at the time of the out- Ante, 734. 147. 
lawry, and traverſeth his being at Utrick, prout. Whereupon iſſue 2. jones, 180. 
being joined, and a jury of Middleſex at the bar the firſt day of this 2. Ron. Ab. 524. 


28 88 
CALTHROP, being — 5 of counſel for the priſoner for af- ch. 50. f. 6.4 


ſignment of error, offered in evidence a certificate under the feal of ch. 39. f. 5» 
the ſaid town. 


Jones, Juſtice, moved it as doubtful, whether he might have 
counſel upon his trial; but all the other Juſtices held clearly, that 
he ſhall have it, when the trial is not upon the fact in the indict- 
ment, but upon collateral matter, viz. of his being beyond ſeas. 


And ALL THE JUSTICES held, that it is not material in what Certificate 
place beyond ſeas he was, ſo as he was over the ſeas ; and that the under the ſeat 
certificate under the ſeal of the town where he was reſident, with- » the town 
out oath of the truth thereof, and one ſworn for the expoſition of pr cur 
it into Engliſb, is not allowable ; but a witneſs being ſworn, ſaid being abroad, 
certainly, that he was there in ſervice at the time of the outlawry except it de 
and before: whereupon the jury gave their verdicts accordingly ; Proves, and the 


and then he was inſtantly arraigned upon the indictment, and ner identi- 


fed. 
pleaded, &c. (a). Cro. Jac, 541. 
(a) 2. Hawk, F. C. ch. 50. f. 17. 3. Bac. Abr. 777. 2. Roll. Rep. 
"Bk. * 346% 
The Caſe of Langforth Bridge. Cann 2, 


JNFORMATION againſt the inhabitants of the county of laformation ter 
* Middlefex for not repairing of Laneforth Bridge, which by the not epa. log an 
information was ſuppoted to be an ancient bridge, and time out of Tu. ut 
mind had been uſed to be repaired by the inhabitants of that — 
county, * | or traverſy tha 
The defendants, proteſandb that it is not an ancient bridge, for hu an ka- 
plea ſay, that it lately was ereQed by the King for the — his Ew SH 
mills, | | | daund to repair, 
10. Edw. 4. f. 12. 30. Edw. 1. 146. 32. ANN, 9. 9. Hein, 6. 30. Plowd. 276. Co. Lt. 126. 


Dor. Plac, 295. Salk. 330. 2. Inſt. 704, 6. Mod. 307. 2. Bl. Rep. 68 f. Burr. 2394. Kd. Raym, 985. 
1. Hawk. F. C. 441. Cowp. 111. 


Nor, 
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The c of Nov, the King's Attorney, hereupon demurred, Becauſe he d6tt; 
E not anſwer that it was an ancient bridge, but by proteſtation, which 
28 being the ſubſtarice of the information, ought to be ſpecially an- 

=. Com. Dig. ſwered or traverſed. 


4 SECONDLY, Thaf the county onght to maintain bridges (a), be- 
cauſe they be for the eaſe and benefit of the people, unleſs it be 
ſhewn who ought to repair them: and to that = ſe he cited 
10. Edw. 3. pl. 28. and an ancient record for Bow- Bridge, 8. Edu. 2. 
in this court, that the jury found it was to be repaired by the 
Abbey of Dertfort, and 35: Aſif. and a record in 5. Hen. 5. in the 
excheq 3 ; 

At THE Coux r thereupon held the plea to be ill; and rule was 

given, that judgment ſhould be entered for the king, unleſs, &c. 


(a) See 22. Ha. 8. c. 3. 1. Ann. c. 18. 12. Geb. 2. 6. 19. and 24. Geo: 2. 6. 33, 


1. Hawk. F. C. ch. 7. 
Car 3. Sir Edward Duncomb's Caſe. | 
— e SiR EDWARD DUNCOMSB being indiged, for that there 


. being an ancient highway in Batle/don, he had incloſed his 
_ — = lahds oh both fides thereof; wheteby he had ſtraitened it, and the 
incloſethe land; way was become luleſa et founderoſa, whereas by the law of the land 
but be muſt he ought to have made it a ſufficient way: 


— Upon not guilty pleaded, it appeared, on evidence to the jury n 
5 „ 5 8 
kat bis own the bar, to be a way betwixt two lands ends in the common 210 | 
charge. and that it was but four yards wide. But it was proved, that al- 
Ante, 266. though he had made a cauſeway reaſonably good at his own charge 
— Tag for horſemen, yet carts and coaches might not paſs, nor could meet 
22. AC. gz. for the ſtraitneſs thereof, nor might go beſides the way. And al- 
1. Sid. 4644 though it was alſo proved, that by this charge he had made it bet- 
2. Saund. 160. ter than it was before, yet becauſe he had made the hedges and the 
pay wi incloſure in that manner, he at his peril ought to maintain the way: 
„e. ds. and whereas before the pariſh was — with the reparations, 
745- now by this incloſure he is bound to repair it and make it a good 


1. Hawk, F. C. way, and maintain it at his own charge and peril only. 


RE Nov, Attorney General, ſaid, it was ſo reſolved in 6 d 

: : orney General, ſaid, it was ſo reſolved in 6. ac. 1. an 
— 466, 19. Fac, 1. upon conference with all the Juſtices of England; which 
cordra. R1cHARDSON, Chief Juſtice, affirmed. | 


| Cart 4. William Seagood againſf Hone and Alice his Wife. 
Michaelmas Term, 8. Car. 1. Roll 195. | 


A forrender to JECT MENT for lands in Tuddington of a leaſe of Henry Sta- 

theuſe of-. and cod for three years. Upon not guilty pleaded, and ſpecial 
. — verdict, the caſe was, 1 74 

and fer went John Reue, copyholder in fee of the manor of Tuddington (where 


iſſue of the bedy the cuſtom was found to be, that any copyholder might ſurrender 
2 — out of court into the hands of two tenants, copyholders of the 
nee manor, to the uſe of any other), ſurrendered into the hands of 


— two ſueh tenants of the manor the faid tenements to the uſe of 


mag urge _ Francis Reve, and John Reue ſon of the ſaid Francis, N = 
— longeſt liver of them : and for want of iſſue of the ſaid 7 

the ſurrenderor. t. Roll. Ab. 829. 2. Rell Ab. 61. Co, Copy. 97. Jones, 342. 1. Brownl. 127. 
Ney, 152. LA. Raym. 44- 1147. Cro, Eliz, 29. 455. Cro. Joc. 376. 1. Saund. 151. N 
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ede the ſon, of his wy lawfully begotten, the lands to remain to Sx ac00» 
the younger ſon of Mary Seagood, wife of William Seagood; this 4; ainſt 
ſurrender not to ſtand and be in full force until after the death of ing * 
John Reve. Jobn Keve died, and the ſurrender was preſented at : 
the next court; and Francis Reue and John Reve, fon of the ſaid 

Francis, were admitted tenants to them and the longer liver of 

them, and to the heirs of the body of the re © car Reve the ſong 

the remainder to the younger ſon of the ſaid Mary Scageod. They 

alſo found, that Francis, and after John Revue died without iſſue ; 

and that Henry Seagood was the younger ſon of the ſaid Mary at the 

time of the ſurrender, who was admitted tenant, and entered and 

made a leaſe for three years to the plaintiff ; and that the ſaid 

Alice, wife to the defendant, is heir to the faid John Reve, and en- 


tered 2nd ouſted the plaintiff: and if, &c. 


THE FIRST QUESTION was upon this clauſe, © This ſurrender 
1% not to ſtand and be in full force until after the death of Job» 
Reve Whether the ſurrender be good, and that clanſe void? 
And ir WAS RESOLVED, that the ſurrender was good; and that 
clauſe, _ Feen to the premiſes, ſhall be rejected as void Jones, 326. 
and idle, a not deſtroy the premiſes. - | 


Tux 8xcoND QUESTION Was, Whether upon this ſurrender John A deviſe to A. 
had an eſtate for lite only, or an eſtate to him and his heirs of his and B. and ths 
body ?—And 1T WAS RESOLVED, that John had but an eſtate for — . 
life; and being an eſtate for life limited by expreſs limitation, it ſhall ef ue ot 
not be an eſtate to him higher by implication: and although perad- the body of F. 
venture it might be further enlarged by implication in a deviſe, the remainder to 
yet it ſhall not be ſo in a ſurrender or conveyance ; in paſſing of ©; conveys an 
which the party ought or might have had ſufficient counſel to _ — 
direct him. Wherefore, for the two tirſt points, it was reſolved for ,, * 800 


the plaintiff by the opinion of all the four ſuſtices. 9. Co. 128. 6. 
1. Pecre Wms. 74. 78, Cowp. 40. 234. 657. 3. Term Rep. 33. 


But for the manner of the finding, Jones doubted whether it If a lord hath 
ſhould be a ſufficient ſurrender to the uſe of the plaintiff, becauſe en manors, 
the verdict finds, that it is cuſtomary land of the manor of Tud- — —. 
dington, and the ſurrender ought to have been into the hands of two ia one of them 
tenants of the manor. But the copy of the ſurrender found, is in for all the ſeverat 
hec verba : * TuDDtxGTON.” (in the margent) At the court baron 7470s. 
of the honour of Hampton, J. S. and F. D. tenants of the ho- 4. Co. 27. a. 
** nour of Hampion, do preſent, that John. Reve did ſurrender into Ce. Lit. 27-4. 
« the hands of the two tenants of the honour, &c.” ut ſupra ; and 5*;* 
that being a court of the honour, and into the hands of the te- 5 
aants of the honour, is not good. — But all THE OTHER THREE 
Jusrieks held, it was good enough; for © Tuddington” being in 
the margent, it ſhall be ſaid a dilkind court by itſelf : for an ho- 
nour conſiſts of many manors, yet all the courts for the manors 
are diſtinguiſhed and have ſeveral copyholders; and although there 
is for all the manors but one court, yet they are guañ ſeveral and 
diſtinct courts : and ſo it was uſually in the time of the abbeys, 
that they kept but one court for many manors. Whereupon it 
was adjudged for the plaintiff. 


Spirt 


| 
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cui 5 Spirt againſt Bence. 
Hilary Term, 8. Car. 1. Rell 246. 


On a deviſe of ERROR of a jud ment in the common pleas in an ejectment, 
all my paſture = where, upon 2X pecial verdict, the caſe Was, Thomas Cann, being 
| Iands in P. — ſeiſed in fee of divers meſſuages and lands holden in ſoccage, and 
— having three ſons, Thomas, Francis, and Henry, deviſed his lands in 
4150 all bar- this manner: I deviſe to Thomas my lands in Horton, to him and 
gains,grants,co- * his heirs males of his body; remainder to Francis and his heirs, 
venants, which «© ITEM, I give to Francis my fon my houſe in Wickwarr, to him 
2 have from Þ. 4+ and to the heirs males of his body; and for lack of ſuch iffue, to 
— enjoy 24 my ſon Henry and the heirs males of his body. ITU, I give to 
. . 40 - . . | 
his heirs or my ſon Henry and his heirs freely my houſe in the borough of 
ever; and for © Miclwarr, in which I dwell. IrENM, 1 give to my faid ſon 
_ ac een „Hemy my houſe and lands in Impſteade. ITEM, I give to him 
gay» wed * two houſes in HFickwarr, . in the tenure of J. S. ITEM, I give 
fon Francis for to the ſaid Henry my paſtures called The South-fields, and one 
Y P 
cer; Hewry ** meadow called Warhay, in Wickwarr (which are found to be the 
mall have n land in queſtion), yielding the rents and ſervices therefore due. 
| Oy TD « ALsO | will, that all bargains, grants, and covenants which ! 
tail of the pt. have from Nicholas Webb, my fon Henry ſhall enjoy, ang his heirs 
ere by impti- © for ever; and for lack of heirs of his body, to remain to my 
cation ;. for the © fon Francis for ever. ITEM, I will, That my wife Margaret 
— 4 — de 4 ſhall have the uſe and keeping of my ſon Henry, and of all the 
without a very premiſes to him bequeathed, during her natural life, paying 
clear and plain to him yearly for his maintenance eight pounds, training him 
arent apprars. up in learning. and what more of her own pleaſure.” Ihe jury 
8. C. cited in alſo find, that Themas Cann, the deviſor, died in the year 1576: 
Taylor v Webb, that the lands called South-ficlds and Marbay are the — men- 
Styles, 3e8. tioned in the declaration; and that they are not parcel of the 
Verb. 262. grants and bargains which Thomas Caun had of Nicholas IWebb : 


L. e. Ab. 4, that Thomas Cann the fon had iſſue Thomas Cann the leſſor: that 
Cowp. 234. Henry entered into the lands in the declaration mentioned, and 
410. 657. took the profits thereof, and was ſeiſed prout lex, Wc. ; and that 
Dougl. 321. afterwards the ſaid Henry took to wife Elizabeth; and that in 
2 Perm Rep. 38. £liz. in the life of Mergaret, he infeoffed of the lands in queſ- 
411. tion Richard Lotbington and Gearge White, and their heirs, to the 

| uſe of the ſaid Henry and Elizabeth his wife, and the heirs of their 


bodies, and after to the uſe of the heirs of Henry, with warranty to 
the feoffees and their heirs againſt all perſons : afterward, that 
Margaret died; and then Henry died without iſſue; and the ſaid 
Elizabeth ſurviving, held herſelf in, &c.: that Thomas Cam the 
leſſor was couſin and heir of the ſaid Henry, viz. ſon of Thomas 
Cann, ſon and heir of the ſaid Thomas Cann, the heir of the deviſor, 
and was of full age of one-and-twenty years at the time of the 
death of Henry and that afterward the 1aid Thomas Cann entered, 
and made the leaſe in the declaration mentioned: and that the 
ſaid Elizabeth took to huſband the ſaid Robert Spirt, who thereu 
re- entered; and that the ſaid Elizabeth is yet alive. Et. þ ſuper 
totem, Sc. 3 
After divers continuances, judgment in the common pleas was 
iven for the plaintiff; and of this judgment a writ of error was 
— and the error aſſigned in point of law: and it was argued 
divers times at the bar, vz. by MAYNARD, Masox, and Nov, 
| Attorney 


. * 


1 ey General, for the plaintiff in the writ of error, and by Gx - 
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myn; MALLET, and CALTHROP, for the defendant. And in this 
Term it was openly argued at the bench two ſeveral days, viz. by 
BERKLEY and MYSELF the one day, and by JoxEs and RICHARD= 
$0N on another day. Two queſtions were made and argued. 


 FinsT, Whether Henry hath an eſtate for life, only by this deviſe In eonſtruing a 

in the lands in queſtion, or an eſtate tail? for if he hath an eſtate —— 

tail, then it isa diſcontinuance, and judgment clearly oughttobe given e * 8 

for the defendant. And it was ſtrongly urged, that the laſt clauſe in collected from 

the deviſe to Henry, where it is deviſed “ to him and his heirs, and the words he has 

for lack of heirs of his body to remain to Francis and the heir of bed; and to 

& his body,” extends toall the clauſes before, and makes him to have — 

an eſtate tail in all the lands deviſed to him, And one ſpecial reaſon ion of the tel 

offered was, becauſe he deviſed to Thomas and Francis, his eldeſt tator muſt be 

and ſecond ſons, eſtates of inheritance ; ſo he intended to give as clear and appa- 
t an eſtate to his youngeſt ſon; for by intendment his affection 

is equal: alſo, the word . Item“ couples them together, that ge * 

ſhould have as great eſtate in quality as the others. And againft — 262, 

this point ALL THE Four JUSTICES argued and agreed, that Hens = — 

had but an eſtate for life in the land in queſtion; and that the laſt 1. Saund, 185, 

clauſe, and for lack of heirs of his body,” ſhall extend only to 6. Co. 17.2. 

the lands in that clauſe, viz, to the bargains and grants; and it is Freem. 35. 

found, that it was not any part of the bargains and grants. They (2mm 

all agreed, that the words in a will which difinherit the heir at the 136 .. 

common law ought to have an apparent intent, and not to be am- | 

biguous and doubtful ; and that the intent ought to be collected 

out ofthe words of the will, and not from any foreign intendment 

or averment: (a) and therefore when he gave to Thomas in tail, and in (a) See Doe on 

the ſecond to Francis in tail, and in the third to Henry in fee, and the demiſe of 

in the fourth to Henry only, not mentioning any eſtate, the law — * 

ſhall conſtrue it that he ſhall have it but for life; and that he did 6 * 

not intend a greater eſtate: and for the word © alſo,” it is no more 

than the word « and,“ and ſhall not extend to the quantity of the 

eſtate, but to the clauſe following, that he deviſeth, &c. :”* and 

for that the Books were relied upon, 5. Go. 16. H/ild's Cafe, and Col- 

lier's Caſe there. Vide 22. Edw. 3. 16. 7. Edw. 6. Deviſe, 38. 

28. Hen. 8. Dyer, 1. 34. Edw. 3. Avowry, 158. 9. Co. 127. Sun- 

day's Cafe, Wherefore for this point they all agreed, that it was 

but an eſtate for life, and concluded with the judgment in the- 

common pleas, | 


SECONDLY, Whether this warranty (b) be a bar during the life On a deviſe te 
pf the wife ? It was objected, that it was a warranty which com- 4 in tail, and 


menced by 4ifſcifin, To as it cannot bar; for when Herry entered — ng 


the keeping of A. and the uſe of the premiſes during her natural life 3 Q. If B. has only the guardia»/fipy | 


or takes an ate for life? Ante, 304. 


(3) By 4. Ann, c. 16. f. 21. all war- of none effect: any tixzwies all colla« 
ranties made by any tenant for life of any eral warranties of any lands, tenements, 
lands, tenements, or hereditaments, the or hereditaments, by any anceſtor who has 
fame deſcending or coming to any perſon no eſtate of inheritance, in poſſeſſion in the 
ia reverſion or remainder, ſhall be void and Came, ſhall be void ogaiaſt his herr. 


1 


— —— — ͤ— . — — 
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sriar in the life of Margaret, it was a diſſeiſin to her, and by conſequence 
3 to him in reverſion. But in this point ALL THE JUSTICES agreed, 
er that it was no warranty which began by diſſeiſin: for, firſt, it is 
doubrful, Whether the wife had an eſtate for life, or only the 
8 And BerKLEvy held, that ſhe was only guardian; 
ut the others againſt him, becauſe the limitation 1s, ſhe ſhall 
have it during her life : but although ſhe hath title by that deviſe 
e. go. a. to have an eſtate for life, yet it is not found that ſhe ever was ſeiſed 
Comp. 7c4- thereof; and therefore it cannot be a diſſei/in to her: alſo, it is no 
warranty beginning by diſſciſir, becauſe Henry occupied from the 
death of Thomas Cann his grandfather, and entered in 1576 ; and 
it is not found that he made — diſſeiſin, nor had any ſuch inten. 

tion at the time of the entry by himſelf. 


A deriſe is made THIRDLY, Then the queſtion is, If it be a good warranty and 
wo A. and bis deſcends, whether it ſhall bind during the life of the wife? And 
ram apr wp as to that point RichAkpDso and BERKLEY held, that it was 2 
dei of hig body, good warranty and ſhould bind; but Joxts and MYSELF argued 
10 B. infee. againſt it: Firft, Becauſe the warranty never attached in the feof- 
4. and his wife fees, and cgſiy que uſe cometh in in the poſt, and before the warranty 
_ Ri — attached: and therefore Joxes denied the reſolution mentioned in 
of themſelves in Lincoln College Caſe (a), and ſaid, there was not 1 ſuch reſolution; 
ſpecial tail, and and relied upon the caſes 22. i 37- and 29. . 34. that he that 
aker to the uſe comes to land in the poſt, as lord of à villain or lord by eſcheat, who 
2 — 8 enter before the warranty attached by deſcent, ſhall never have ad- 
— the vantage of the warranty, which was not attached at the time of his 
ſeoffees andtheir Entry: and upon that reaſon is Chudley's Caſe (b) ; he who hath an 
heirs againſt all eſtate executed by uſe, by the ſtature of 27. Hen. 8. c. . ſhall not 
| perſons, of: | have advantage of a warranty by voucher, nor otherwiſe, The Second 
foe 2 fs Reaſon, Becauſe that the ru þ codem inflante it was created is 
warranty de- deſtroyed; for inſtantly the land returned to the feoffor, and is 
mende, and ſhall extinct guead the reverſion clearly, becauſe the reverſion is reveſted 
bind during the jn him in a fee as high as he gave it; and it is alſo determined quaad 
lite of the wiſe? the huſband himſelt for the preſent eſtate; for the warranty hath 
Hob. 2. no eſſence, or being in him to have benefit by voucher or rebutter; 
Jones, 2c therefore it ſhall have no eſſence quoad the wite. And although it 
7. Moe, 192: ſhould be held that Lincoln College Caſe ſhould be law, yet this dif- 
fers ſrom that caſe ; for there he who recavered againſt tenant in 

tail, obtained a leaſe with warranty from an anceſtor collateral, 

and made a fegffment to uſes ; and there the warranty was created, 

and did extend to the eſtate before the feoffment : but here the 
warranty begins with the feoffment to uſes ; and the feoffee him- 

ſelf may never have benefit thereof by voucher or reburter, and in- 

+ _Mfantly with the creation is i and therefore compared it to 
the caſe in the Year-Bqoks 40. Edw. 3. pl. 14. 11. Hen, 4. pl. 41. 

29. Hen. 6. pl. 29. where one makes a feoffment with warranty, and 
afterward takes again by feoffment, the warranty is determined, be- 

cauſe he hath as great an eſtate as he gave.—But RicHarDs0N and 
BERKLEY argued, although the warranty is determined for the in- 
heritance, and ſhall nat bind the huſband for the preſent eſtate, yet 

it is good, and ſhall be continued for the wife ; and therefore guoad 


(#) 5. Oo. 62, 63, (5) 1. Co, 323 a, 


her 
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her eſtate, ſhall be ſaid to have continuance; and in proof thereof s 


theſe caſes were urged, 17. Edw. 3. pl. 47. „Edi. 3. pl. . 
31. Edw. 3. © — 2 Fi where + Chutband — a 4 
with warranty againſt all perſons, and takes back an eſtate to him 
and his wife, and to a ſtranger, and to the right heirs of the huſ- 
band, the warranty is determined quoad the fee fimple, but it is 
in eſſe as to the eſtate of the wife and quoad the ſtranger. But to 
theſe caſes it was anſwered, that they are not like to the caſe in 
queſtion, becauſe there the warranty was well created, and veſted 
in the feoffee, and is annexed to his eſtate, and he was entitled 
to the benefit of it hy vqucher or rebutter ; and when he took back 
the eſtate, it veſted in him as aſſignee in the per, and not in the p 
which is the reaſon of the caſe g1- fidw. 3- where a fine was levied 
with warranty to the conuſte, his heirs, and aſſigns, who renders 
by the ſams fine to the conuſor and his wife, that ſhe ſhall have 
benefit by this warranty by voucher, although it returns codem 41- 

anti; for the eſtate js given by the render, and ſhe is in in the per; 
but ſo it is not here. And although it was alledged, that every 
one coming in of any eſtate may rebut by the warranty attached 


Co. Lit, 390. 2, 


npon the land; yet as this caſe is, becauſe he comes in the poſt, be- 3. Co. 6y. a. 


fore the warranty attached, he ſhall not have benefit thereof; and 
therefore JoxEs cited a caſe 7. Elia. in the common pleas, where 
one made a feoffment with warranty to the uſe of himſelf for life, 
| remainder for life, remainder to his right heirs, that it was reſolved 
this warranty ſhould not bind for remainder ta have benefjt 
thereof. The Third Reaſon was made by Joxss and MYSELF, that 
a feoffment with warranty being by tenant for life, to bar the re- 


verſion, is not favoured in law: and when it is for the uſe of him- Poſt. 392, 


ſelf and his wife, and to the uſe of his right heirs, the warranty 
is deſtroyed quoad him who created it, and never by any means may 
bind him in his life: and when the anceſtor is not bound thereby, 
his heirs may not be bound; as Litr. ſet. 734. Uncle of tenant in 
tail, being infeoffed, makes a deviſe with warranty, which deſcendg 
upon the iſſue in tail, it ſhall not bind, becauſe it is a maxim, that 
the heir is not bound where the anceſtor is not bound himſelf; 
and to that purpoſe was cited 31. Edw. 3. * Grants,” 85. A fa- 
ther binds his heirs where he doth not bind himſelf, it is void to 
bind the heir, Co. Lite. 386. a. Wherefore for this point, the 
Caurt being diyided, adjeur natur. | 


Sir Henry Ferrers's Caſe, 


SM HENRY FERRERS, Brent; was indiQted by the name of Sin The a- 
Hexry FeRRERs, Knight, for the murder of one Stone, whom of Kaight in- 


one Nightingale feloniouſly murdered, and that the ſaid Sir Henry 
was preſent, aiding and abetting, &c, . 


ſtead of Baron 
to the name of 


Sir Henry Ferrers, heing arraigned upon this indictment, ſaid, nl te an ia. 
gh 


that he was never kni ; which being confeſſed, the indictment 
was held not to be ſufficient ; wherefore he was indicted de novo, 


by the name of Sig Henry Ferrers, Baronet; and, being ar- Ante, 103. 


raigned, pleaded not guilty, and was tried at the bar. 


Cro. Jac. 482. 1. Vent. 154+ 6. Mod. 10g. 10, Mod, 284. Ld. Ray, 303+ 509. 1014. 


bers. zig. 850. 2, Hawk, F. C. 328 Cas Lit. 36, b. note (8), 


Upan 


— — — ß ·¶ — 


1. leo, 340. cheſier ; and for that purpaſe cited ary Shipley's Caſe, 
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If an-officer be Upan the evidence it appeared, that he was arreſted for debt, 
killed — . and that Nębtingale his ſervant, in ſeeking to reſcue him, as was pre- 


1 FR tended, kilied the ſaid Stene. But becauſe the warrant to arreſt him 
vader. Was by the name of HENRY FERRERS, Might, and he never was 


- warrant againſt a knight, it was held by ALI. THE.CoukT, that it was a variance 


A. B. hight, it in an eſſential part of the name, and they had no authority by that 
is manſlaughter vartant to arreſt 81̃ HENRY FERRERS, Baronet ; ſo it is an ill 
_w_ warrant; and the killing of an othcer in executing that warrant 
x. Jones, 346. canyot be murder, becauſe no good warrant. | 


. Co. ES. a. | 
3 Jac. 280. But upon the evidence it appeated clearly, that Sir Henry Ferrers 
1. Lev. 91. upon the arreſt obeyed, and was put into an houſe before the 
* N 3'3 . fighting betwixt the officer and his ſervant; wherefore he was found 
_ Hato, p. T. ** not guiliy“ of the murder and manſlaughter. 


457- 460. 1. Hawk. P. C, 130. Cafes zu Crown Law, 24 Edit. 106. 188. 


Cas. x Dorcheſter againſt Webb. 
Michae'mas Term, 9. Car. 1. Rell 373. 


Jf the dbligee Dir. by Anne Dorcheſt-r, executrix of Anne Rowe, upon an 


of a joint and obligation of 2601. by I/Uliam Webb. 
fev-ral band : 


make th: exe- ., The defendant pleaded, that John Dorcheſter, late huſband to 
cucor of one of fe, andthe ſaid William Mebbò were obliged in this bond, jointly 
ay — 13Y and teverally, to the ſaid Ame Rowe; and that the ſaid John Der- 
eee, teleeſe vterter died, and made the ſaid Anne his wife, the now plaintiff, and 
the other ob- the ſaid Hane Rawe the obligee, his executrixes; and that the ſaid 
Igor ; and wet: Aune Rowerrenounced, and the ſaid Aune Dorcheſter adminiſtered, 
executor, if and that t, to pay the ſaid debt came to the plaintiff; et hoc, 


ke _ = &c 

cis of t 4 

d:ceafed ob. The plaintiff confeſſeth the will of 7 Dorcheſter, and that the 
hgce in tis aid Arne Rozur renounced, and that the ſaid Anne Dor cheſter fully ad- 
e miniſtered all the goods of John Dar choſter; and after the ſaid Aune 
a2ion of debt Naur made the plaintiff her executrix; and that neither at the 
on the bond death of the ſaid Anne Rowe, nec unguam 2 an * of the 


againft che for- 15:4 Jahn Dorcheſter came to the hands of the plainti 


viving obligors, , 


Poſt, 55! , Thedefcgdant upon this demurred. 


$.C.Jones,345- Sir Jon Banks and Gr1MsTON argued for the defendant, and 
— . and SERJEANT Wans Hole plaintiff. — de- 
97. ” fendant much inſiſted, that when the obligee makes the obligor his 
Mor. 8556. executor, it is a releale in law of the debt; and ſo it is when he 
Gro. Liz. 914- makes one of the obligors his executor; for a releaſe to one is a re- 
He 4 leaſe to both ; and by the ſame reaſon, when the obligee makes the 
£6. Lit. 264. exeentor of one of the obligors, whois chargeable to that debt, his 
364- b. exccntor; it is a releaſe in law of that debt, for he may not ſue 

lewd. 186. himſelf nor his companion: end although it be pleaded, that he 
22 43, fulhy adminiſtered the goods of Jabn Dorchrſter, yet that is not 

Salk 30g, 0b. Material, nor alters the caſe, for the remains always the exccutrix 
Leah. 313. of Jobn Dorcheſter, and may have the. goods of the ſaid Join = 
2. Lt. 73. that if an executrix pleads len? adminiſtravit, the plaintiff may take 


— _ judgment preſently, and expect when {he hath 4%ets. 


2. Stry. 868. Firzg. 126, 2. Bac, Ab. 38 1. 3. Bac, Ab, 699+ 14d, Raym, 605. 2+ Jaund. 226. 
9. Term Rep 637. : © But 


< 
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Bat Joxxs, BERKLEY, and MYSELF (R1icHarDsAN being ab- Donenterta 
{nt), agreed, that the defendant hath no cauſe of demurrer, but st 
that judgment ſhall be given for the plaintiff. FirsT, we agreed, 
that when the debtec makes the debtor his executor, it 1s not ab- 
ſolutely a diſcharge of the debt, for the debt remains as aſſets in 
the hands of the debtor executor, and is qua, a releaſe in law, be- 
cauſe he cannot be ſued ; but it is a mere ſuſpenſion of the action 
where a feme debtee takes the debtor to huſband ; or if a man debtee 
takes the debtor to wife, that is a releaſe in law, becauſe they may Carth. 573. 
not be ſued, and perſonal actions once ſuſpended are perpetually | 
ſuſpended ; but where the executor of tlic 4 Stor is wk vn executor 
to the debtee, he hath nothing thereby in his own right, but is 
only to uſe an action in the right of another: and although the be 5,74 .. H. 
executrix to John Dorcheſter, yet when ſhe hath fully adminiſtered 6. pl. og 2 
all the eſtate of the ſaid Jahn Dorche/ter before ſhe be made exe- 34Hem-6. pl. a4. 
cutrix to Anne Rowe, the hath in a manner diſcharged herſelf of Kol. Ab. 929. 
ai to John Dorcheſter, and * not any thing of his 1, Sund. 226. 


And they denied the law to be as it is cited in Shepley's Caſe (a), If an executor 
that if an executor pleads plene admiuiſtravit, the plaintiff may pray plead plene 
judgment againſt him when aſſets come to him; but the plaintiff 24 /rovit 
is to be barred if he acknowledge it; and if he deny that he hath — 1 
not fully adminiſtered, which. is found againſt him, he ſhall be plaintiff — 
barred alſo, and pay coſts to the defendant. The difference js, wave judgmens 
when it is found, that the defendant hath ſome aſſets, although of ſor dhe entire 
little value, ſo as he hath not fully adminiſtered, the plaintiff ſhall _ w — vg 
have judgment for the intire debt, but he ſhall not have execution — _ 
but of as much as is found, and ſhall not be barred for the reſidue; ſcire facias far 
and if more aſſets come afterwards, he may have a ſcire facias to the ruicue, 
have exccution thereof: but if it be found, that hie hath tully ad- A 9% 
miniſtered, or if it be ſo pleaded and conftetſed, the judgment ſhall N. 404. 467, 
be againſt the plaintiff; and ſo are all the precedents: wherefore _ 
here, the having fully adminiſtered all the goods of Jabn Dor- 1. 3 
cheſter, and not E chargeable to that debt as executrix to John Moor, 246. 
Dorcleſter, the as executrix of the ſaid June Raue may maintain 46. Eda. 3. 
this 3 ary the ſaid . the other obligor. Wherefore . * 
it was adjudged for the plaintiff. Vide 8. Edw. 4. pl. 3. 20. Edw.4. 1. Koll A 
pl. 17. 21. Edw. 4. pl. 81. 21. Hen. 7. pl. 31. 8 pl. 33, 2. — 
11. Hen. 7. pl. 4. 8. Co. 136. Necdbam's Caſe. 1 2 

; 1. Sid. 448. 
1. Ventris, 1. Lev. 286. 312. 4. » Dig. ö i ; 
+ Term Rep. 685. C88. rr 


(a) 8. Co. 134, Godolph. 194. 


Sir William Waller's Caſe. Carr 2, 


SIR WILLIAM WALLER was indicted, For that he, in the 4n ae ant 
palace of Meſiminſter, near THE GREAT HALL, the Juſtices in ar in the 
the king's bench, chancery, and common pleas, judicially fit- _ — 
ung to hear cauſes, made an aſſault and affray upon Sir Thomas Hall worn the 
Reignalds, and beat him, in diſturbance of the law and contempt Courts art gt 


to the ki ; l ng, 
— ng, &c. and upon this being arraigned, he was found ate though 


| view, may 
puziſhed by indictment, fine, and impriſonment, , but not the loſs of hand, by 33. . 8. e. 12, . N 


CRO, CAR, B b But 


374 


Sin Witt tan 
Wartens 
Cass. 


Cro. Eliz. 405. 
W. J-nes, 373. 
Owen, 120. 


ſure, and ſhould 2 one thouſand pounds fine, 
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But becauſe the indictment was not, that he did it in the preſence 
of the Juſtices, nor in the preſence of the king, ALL THE [uDGes: 
agreed, that the judgment of the cutting off his hand ſhould not 
be given; and fo, ſeriatim, they delivered their opinions. 

But becauſethis offence was in the palace near the halldoor, where- 
by tumults might have been made, and becauſe it was found to be 
done fitting all the Courts, and in diſturbance of juſtice and the 


law, and in contempt to the king, THE CovkT awarded, that he 


ſhould be impriſoned for the ſaid offence _—_ the king's plca- 

y the opinion of 

ef Juſtice, Joxks, and BiRKLEy : and fox; 
d 


R1ICHARD&0N,, ] 
have parcel of the judgment to have bcen, 


and BERKKLEY wou 


that he ſhould make his ſubmiſſion in all the courts of the king's 


bench, chancery, and common pleas, becauſe the offence was made 
to the ſaid courts. 


But RicuArDsow, Chief Juſticc, and J did not agree thereto, 
becauſe there never was any ſuch judgment before ; and for the 
fine, I conceived that five — pounds was ſufficient; and it 
was awarded, that he ſnould be bound with ſureties to his good 
behaviour. Vide 22. Edw. 3. pl. 13. 39. . 1. 19. Ed. J 
„% Fudement,” 17. 41. Edw. 3. Corone,” 280. 42. % 18, 
41. 4, 25. Dyer, 188. Stanford, fol. 38. Trin. 19, Edw. 3. 
yoll 55. Carus Caſe. 37. Eliz. — at the court of warde 
ſtairs, only impriſonment and fine, Hil. 17. Eliz. roll 6. inter 

lacita reg. TROMAs JoAxs indicted for murder, aprd LE New 
alace, Veſiminſier, 24. January, ann. 17. Eliz, cognovit judiriumy 
wanus amputatur ; but it 1s not expreſſed ſedente curiũ. 


Michaelmas 


Michaelmas Term, 275 
10. Car. 1. In the King's Bench. 

$ir Thomas Richardſon, Kut. Chief Juſtice, 

Sir William Jones, Kut. 

Sir George Croke, Kut. Taſtices. 

Sir Robert Berkley, Kut. 

Sir John Banks, Kut. Attorney General. 


Sir Edward J ittleton, Kut. Solicitor General. 
Memorandum. enen x. 
1 the vacation, viz. in Auguſt 1634, WILLIAM Nox, Attorney Tue death of * 


General, died at his houſe in Brainford, in the county of Nor, Au. Gen, 
Middleſex. 


Sin Epwakd Core (who was Attorney General to Queen Eli- The death of 
eabeth and to Xing James, and afterwards Chief Juſtice of the S1 Eowanpy 
common pleas, and then Chief Juſtice of the king's bench, and L. 
in 14. Fac. 1. diſcharged of that place), died at his houſe in Stoke 
in the county of Bucks, in September 1634, being a prudent, grave, 
ind learned man in the common laws of this realm, and of a pious 
and virtuous life. He died in the eighty-ſecond year of his age. 


In the ſame vacation, viz. 14. September, the king at Hamp- SixR.Hrarh 
tin Court diſcharged and removed Sir RoERRT HEATH from his moved. 
place of Chief Juſtice of the common pleas. e 52+ 6 


| Cro. Jac, 407. 
Within two days after he appointed Six Joux Fixcn, of Gray's sie jon 


Im, who was of the king's learned counſel, and attorney to Hen- F1xcn created © 
rietta- Maria the queen, to be Serjeant at law. and Chief Juſtice of Serjeant, and 
the ſaid court; who the firſt day of this Term came unto the _ — 
chancery bar, where, after a ſpeech made by Lord Coventry, keeper arr plens, 
of the great ſeal, and his anſwer thereunto, was ſworn Serjeant at £92 
law; and upon Monday (being the day of effoigns of 838 n. 
Mich.) appeared at the common pleas bar, clad and attired in his | 
party-coloured robes and habiliments of a Serjeant at law, and 

counted upon a writ of right, de pracipe in capite, brought by the 

faid queen againſt Henry Far] of Holland, Chief Juſtice and Juſtice 

in Eyre of all the king's foreſts, chaſes, parks, and warrens citra 

Trent, and Steward of all the queen's courts, &c. 


The faid 81x Jour Fixcn gave rings, the inſcription of which : 
was, “ Roſe et Ps dant * — kept his Faſt; and the be trans — 
next day, being Thur ſaday the 16. of October, was ſworn Chief Juſ- with the motto 
tice of the common pleas ; and upon the Saturday following, ar- © . * lite 
rayed in his Judge's robes, and accompanied by the Earls » Derfet, . —— 1225 
"Hand, Newport, and forty other of nobles, knights, and eſquires 
(the ſociety of Gray's Inn, and inns of chancery, and officers of 4 
ne court attending him), was ſo brought into the ſaid court. x 


Six RobRRT HEATH a peared at the common-pleas bar the g,, R. Hearn 
day of this Term, and, being in his place of junior Serjeant re:urns, by the 
a law, pleaded for his clients as Serjcant at law ; which was done king's per- 
y the King's ſpecial command upon his humble petition to his hs or Fr 
majeſty, who, by advice of the lords of his council, granted him _ ho 
ve to practiſe there, and in all other his courts at Meſimin ler, 
excepting the ftar-chamber only. 
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The — And in this vacation Six JOHN BAxk S, Reader of Gray's Inn, 
nt 4 3 and the Prince's Attorney, was ſworn Attorney General; and Six 
t» the offices of RICHARN SHELDON, the King's Solicitor, refigned up his place, 
Antorney and having obtaincd a new patent to be one of the king's learned 
$ licitor Ge- counſel, with the fame fee he had befors, vs. ſeventy pounds per 
— __ yes aunum, and with a privy fea] to have precedency before the King's 
2 pat nt of Solicitor. And EDwaRD LITTLETON, of the Inner Temple, 


precedency. REGORDER of London, was made the King's Salicitor. 


Cars 3. | Tylle againſt Peirce. 
Eafter Term, 10. Car. 1. Rell 306. 0 


If a man agree, DEPT upon an obligation of -fix-hundred pounds, conditioned, 
_= 8 Whereas the defendant was to cſpouſe 4. 8. a widow; if the 
wife Mall dif. Marriage took effect, and he tnonld ſurvive the ſaid H. S. that if 
polę of money Within three months after his deceaſe there were paid to the ſaid 
vy her will a Oobligees three hundred pounds to and for ſuch uſes and purpoſes 
r * 25 the ſaid 7. S. by any wiiting under her hand and ſeal ſubicribed 
e and publithed in the preſence of two witneſſes, ſhould nominate, 
is good. declare, and appoint, then, &c, 

Ante, 220, The defendant pleaded, that ſhe did not limit, declare, or ap- 
en. 357. point any uſe or purpoic for the employment of that money. 
1 be plaintiff replies, that ſhe, by her will in writing, ſealed and 
Moor, 339. Publithed by her in the preſence of two witneſſes (naming their 
2. And, 92, Dames), did thereby will and appoint ſuch ſums to be paid, and 
1. Rall Ab. C8. that the defendant had not paid \ 5 

9 The defendant thereupon demurred. 

Rol r, far the diferdant, now ſhewed the cauſe, For that ſhe 
1. Mod. 211. ought to have made à deed in writing, and not @ will: FirsT, Be- 
2. Mod. 172. cauſe it was not to have any effe until after her death, and it was 


19. ion. 32.4. ambulatory and revocable, and a feme covert may not make any will, 


But Tae Cour (Jos being abſent) held, that this declaration 
2 Py . was good; for although a feme cert may not make x will with- 
2: | ere Mas. ut ner huſband's afſent, yet that declagaizon in form of a will is 
Preced, Chan. good enough. 
45 *» 75 3 Chief Tuſtice, thereupon cited a caſe to be adjudged 
1178. nne in the common pleas when he was Chief Juſtice there, upon a con- 
2. H. Com. 498. veyance, wherein was A PROY1SO, that one might revoke the uſes 
4. Com. Dig. by writing under his hand and ſeal, that a revocation by will under 
* w_ his hand and ſeal was adjudged a good revocation. 
M 8 OE _ .; Ang although the pleading was here, that the ſaid 4. 8. ** voluit 
* « & deviſauit,” and not that it was appointed '' by her, yet THE 
| Covar held it to be well enough; for it is not properly a, will, 
being made by a feme covert, but a writing in nature of a will. 
Wherefore rule was given, that judgment ſhould be entered tor the 
Plaintiff, unje.s other cauſe, &c. _ 


Cam z. | |  Holmes's Cafe. 


Ty: off:nce of LLIAM HOLMES was indicted in London, For that he, in 
ie may de VV 457, 7. Car. i. being poffeſſed of an houfe in London, in Threg: 
commined by 212-297 [erect in ſuch à ward, for fix years, remainder to John 9: 
6 for three vears, the reverſion to the corporation of Haberdafhers, in 
Hi. provided the hne of a not oer he thereby burned ; put if no miſchief be cone to the ho uſc of ano · 
ther, it is gat felony, tough tic fire was kindied with that intent. ke 


. 
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tte: he vi et armis, 3. April, 7. Car. 1. the faid houſe “ fe/on;& Horns ain 
& voluntarit; et malitiose, igne combuſſit, ed intentione, ad candem domum 
* manjionalem, nec non diver ſas alias dumos manſionales diver forum lige- 
0 grum domini regis ; adtunc et idem ſituut. et exi/tent. ad dithum domum 
« man/ionalers dif?i W 1 LLUELMI Horus contigue adjacent. adtunc 
f ibidem felonict, voluntarie, et malitlosè tctalitcr comburendo. et igne 
« conſume: de contra picem.” > | | = tht 5-12 
Upon his being arraigned at Newgate, he was found guilty ; 
but before judgment this indictment was removed by certiorari into 
this court. It was argued at the har by GrIMsTON, that it was 
not felony ; and now this Term at the bench. | 


And, by R1cHARDso0N, Chief Fuflice, JoxEs, and BERXKLEV, it 2. Inſt. 188. 
was held, that it wag, not felony to burma houſe whereof he is in * 66, 55. | 
poſſeſſion by virtue of a leaſe for years; for they faid, that burning 3 5 
of houſes is not felony, unleſs that they are des aliene and there- t. Jones 351. 
fore BIT TO (), BRAcrox (%), and TE Book AssizE (c) S. P. C. 36.126; 
mention, that it is felony to burn the houſe of another; and 2 | 
10. Edw. 4. pl. 14. 3. Hen. 7. pl. 10. 10. Heu. 7. pl. 1. and Poder 116. 
Poulie, s Caſe (d), which tay, that burning of houſes generally is x. Hawk. P. C. 
felony, are to be intended de ædibus alienis, et non proprits : and ala 166. 
though the indictment be ed intentions ad comburendum felonice; vo- Cafes in Crown 
« untar , el malitioie,”” the houſes of divers others © contigue ad- —ů 
i jacentes, yet intent only without fact is not felony. Alſo 3 
BERKLEY and Jos Es, Juſlices, held, that it cannot be Ale to be 


vi ct ar mis, when it is in his own poſſeſſion, 


Joxrs, Fuftice, alſo ſaid, that he could not be well indicted of In «ten, the 
felony, becauſe none of their names are mentioned who were the 8 po 
owners of the houſes adjoining, But to that objection BERKLEY 8 
and RICHARDSON agreed not. be flated, C- ſes 

a | in Crown Law, 24 edit. 209. 

But 7 argued, that the burning in the indictment mentioned is The wiifvlly 

felony, becauſe it is cagitale crimen, felles anime perpetratum, which fettivg fire to a 
is the definition. of felony in Ce. Lit. 391. a. Allo by the rule in mne own 
DaAcrex, 146. © quod incendium nequiter, et ob inimicitias, fuctum 8 ä 
capitali fend puniatur; ft vere fit incendium fortuito vel per negligen- — ah od X 
etiam, et nun mald confcientta, non fic punietur; fed verſus eum crimi- puniſhable by 
* naliter azatur,” And it cannot he ſaid to be by negligence in fine, imprifon- 
anothcr's houſe ; wherefore it is to be intended in his own houſe. 2 eh 
Alſo this burning is found to be malitios? ; ſo it is mali conſeientia ok. ger 
et nequiter factum. Alſo this burning of his houſe in a ſtreet of the behaviour, 
city adjoining to the houſes of others, is to the endangeting of the, ;1,j. P. C. 
city, and therefore ouglit to be conttrued to be felony ; but ſo per- 508. 58 
adventure is not the burning of his houſe in the fields. And 1. Hawk. P. C. 
whereas it was ſaid, that the intention cannot make a felony, it was 166. 
anſwered, that the intention here is coupled with an act of butn- 1 
in z, and with the intendment of an act which is felony ; as e 
5. Hen. 7. pl. 18. 7. Hen. 7. pl. 42. 13. Edw. 4. pl. 9. where 
a man delivers goods to one, and afterwards he that delivered tliem 
privately ſteals them, to the intent to charge him, it is felony. 
And whereas it was objected, that being his own poſſeſſion, it 
cannot be ſaid vi et armis; I anſwered, that vi et armis is well 
enough, where there is a malfeaſance, as it is in an action upon 

(a) p. 16. (5) p. 146. (6 27. Aſſiſe, pl. 44. (4) 11: Co. 29. 
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Hor vs C a. the caſe, 9. Co. 50. b. Alſo every indictment is vi et ermis & 
Ante, 3a . contra pacem, where an act is done againſt the commonwealth : ſo 
Poph. 206. it is where a ſervant runs away with goods committed to his truſt 
2. Hawk. P. C. above forty ſhillings, although properly it cannot be ſaid to be 4 
HT» iet armis, becauſe they were in his 6 th And in this caſe the ill 
conſequence which might have fallen out by this act makes the 
offence the greater; and Tus YEAR-Books in 10. Edw. 4. pl. 14. 
3. Hen. J. pl. 10. 11. Hen. 7. pl. 1. and Stanford, 36. 11. Co. 29, 
4. Co. 20. a. put the caſe of burning of houſes generally, and not of 
the burning of other men's houſes : and it is an equal miſchief in 
a commonwealth to burn his own in a city or vill as to burn the 

houſes of others, for the danger which may enſne. 


4 bl. Com. 227. But THE OTHER THREE Jvsxics reſolved ut Fre, that it way 
not felony; wherefore he was diſcharged thereof. 


Ona ſpecial ver. But becauſe it was an exorbitant offence, and found, they or- 
an as if dered, that he ſhould be fined Ol. to the king, and imprifoned 

2 during the king's pleaſure, and thould ſtand upon the pillory, with 
party may be à paper upon his head ſignifying the offence, at /Ye/tmin/ter and at 
fined for the Cheafp/ide, upon the market-day, and in the place where he com- 
treſpaſs. , mitted the offence, and ſhould be bound with good ſureties to his 


* vide Cro. good behaviour during hte. 
AC, 497. L 
Kely, 29. and 2. Hale P. C. 172, where Lord Hale doubrs the propriety of this point of the cafe, becauſe 
being tried for felony, the priſoner hath not thoſe advantages for his d:fence as if he were indicted only 


or treſpaſs. And ſee 2. Hawk. P. C. 625. 2+ Stra. 1137. and Cafes in Crown Law, ad edit. 15. 


c Robodham againſt Venleck. | 


lo flander, when AECT ION FOR WORDS. Whereas the plaintiff exhibited in 


ti. e introduttery the king's bench articles of the good behaviour againſt the de · 
2 3 fendant, and made oath before us TIE Wut TTock, one of the 
K bs Juſtices of the ſaid court, of the truth of them, that the defendant 


explain te ſpake theſe words of the plaintiff: © He (inmendo the plaintiff) 
doubrful words. made a falſe oath ( innuendo the oath aforeſaid) before the Judge, 


Ante, 192. * innuendo the ſaid Juſtice) ; and I have that in my houſe that can 


een? | 
After not guilty, and found for the plaintiff, it was moved by 
BALL, that for theſe words an action lies not; becauſe he doth not 
ſhew there was any ſpeech of the plaintiff before, nor of that oath; 
alſo he doth not ſhew it to be a falſe oath taken in any court. 


But (abſente RicHarDsON) Joxzs, BERKLEY, and MySELF 
Ante, 197. held, that the action well lies; for when it is alledged to be ſpoken 
1. Roll. Ab 39. falſely of the plaintiff, that is ſufficient, without ſhewing there was 
L4. Ray. 260. any ſpeech of him. And when it was thewed that articles for the 
1 good — were exhibited in the king's bench, and he fworn 
ge. to the truth ef them before Jussi WHITLOCK, and he affirmed 
| that this oath is falſe, this is a ſcandalous ſpeech, and charges him 
with petjury : for it is an oath taken in a court of record: and it 
is not like to the caſe alledged, — „thou wert — 

Skinner oe hitechurch court (a) ;“ for this Court hath no cognizance 
22 Cro. Jac. Whitechurch is a court of record. And here, when the defendant 
590. hath pleaded not guilty, and is 1 that aſcertains the 
Court he ſpake thoſe words of the plaintiff, and concerning that oath, 
W herctore it was adjudged for the plaintiff, Merrick 
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Merrick againſt The Hundred of Rapeſgate, in the County C;. 
| of Glouceſter. 


Eafter Term, 10. Car. 1. Rell 233. 


ERROR of a judgment in the common pleas, For that the plain- Th 

tiff had brought his action againſt the hundred upon the ſta- 1 
tute of Winton, 13. Edi. 2. ft. 2. c. 1. of tug AvD Rx, and the ,,,, ce is not 
ſtatute of 27. Eliz.c. 18. : and counts, that he was robbed in E. in a confined to the 
certain place called the Highway, leading from L. unto Gloucefter, hundred or the 
of ſuch a ſum by perſons unknown; and that he made RUE ANÞ den ee 
exv at Cotesfard, in the ſaid county, near to the ſaid place where he ted. 
was robbed, and gave notice of the ſaid robbery to the inhabitants Ante, 41. 

of Cotesford aforeſaid: and that he was ſworn accordingly before suow. 94. 
ſuch a juſtice of the peace that he was robbed of ſuch a ſum, and 

did not know any of the parties. 


Upon not guilty pleaded, and found for the plaintiff in the 
common pleas, and judgment there, error was brought and af- 
ſigned by 

Six Join BAXKs, Attorney General, Becauſe he doth not alledge 
that Cote ſard was a vill within the hundred, fo as notice was given 
to the inhabitants within the hundred where the robbery was com- 
mitted: for to give it to any of the vills of another hundred, is not 
within the intention of the ſtatute; tur they will not regard it, be- 
cauſe they ſhall not be charged with the loſs. 


But ALL THE JusTICEs held, that it is not material it ſhould 

be given to thoſe of the hundred, but to the inhabitants of the vill 
near adjoining to the place where the robbery was committed; for 

the words of the ſtatute do not mention, that notice ſhall be given 

to the inhahitants of the hundred. N 


HENDEN, Serjeart, ſaid, it hath been adjudged, that nur anD 
ek made, and notice given to the inhabitanty of the villages near 
adjoining to the place where the robbery was done, although it be 
out of the hundred and county, was good enough. 


But ALL THE JusT1CEs doubtcd thereof, if out of the county: Ante, 41. 
but although it were in a place in another hundred it were well 
enough ; for by intendment the party robbed cannot know the di- 
viſion of the hundreds; but he ought at his peril to make it in 2 
village near adjoining to the place where he was robbed. Where- 
upon the judgment was affirmed. 

CRAWLEY, Juſtice, ſaid, that in the common pleas, in an action 
againſt the hundred of Daccorn (a), upon a ſpecial verdict, it was 
adjudged, that uk Ax D ex made in the next vill adjoining, al- 
though it were in another county, was adjudged good. 

() Tuner v. Dacorum, ante, 41. See 8. Geo, 2. c. 16, Dougl. 465. 


* 


The notice re- 


Stevens againſt Faucon. 
x Hilary Term, q. Car. 1. Roll 1052. 
ERROR of a judgment in the common pleas in guare impedit, In quare impedit, 
— Fauton had brought a quare impedit againſt GEORGE late Arch if the plainuff ; 
biſhop of Canterbury and the ſaid Stevens for the church of Newingtoy, tle bimGlf to 
in the county of Surry, where the plaintiff entitled himſelf by grant © 3 


tes the / ance, and al. 
dae that the ſormer incumbent was preſented, admitted, inſtituted, and indutied, and the defendantge 


Cas 6. 


_ Potiraverſe the indsicn, a x5rLEADIR ſhall be awarded, Cowp. 510. Dougl. 356. 747. 


B b4 the 
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| S7xvaxs. the next avoidance; and that one Tobias Criſp was preſented, ad. 
3 mitted, inſtituted, and inducted thereto, and that the ſaid church 
cos. became void, by the acceptance of a ſecond henefice above value. 
The archbiſhop pleaded a plea thereunto ; whereupon it was de- 
murred. Stevens pleaded a plea, and traverſeth, that the ſaid Tobias 
Criſp was admitted and inſtituted therein; and upon this they 

were at iſſue, and a writ awarded to the archbithop for that trial: 
but afterwards, upon conſideration of the ſaid plea of Stevens, it wat 
adjudged an ill plea, and repleader was awarded; becauſe the indue- 

tion, 8 ged, ought alſo to have been traverſed. 


ia eise, The defendant therefore amended his —ç and traverſed the ad- 
if the ordinary miſſion, inſtitution, and induction; and iſſue was joined there- 
die after verdict, upon, and tried for the plaintiff. And after divers continuances 
> — and days in banco, the plaintiff thewed, that the archbiſhop was 
— tan dead ſince the laſt continuance, and prayed that there might be no 
Ray as againſt further proceedings as againſt him, and to have judgment again} 
him, the defendant Stevens upon the verdict ; which was granted him, 


\ And now error brought. 


A r:plader ſhall THz FIRST EnROR aſſigned was, That the repleading was not 
be awarded well awarded; for the iſſue which was joined before the writ 
where the miſ- awarded to the archbiſhop was well enough, and needed not any 
1 repleader.— But ALL TEC EA here held, that the repleader was 
trial. well awarded: for the induction being alledged as well as the in- 
Plow. 529. ſtitution, there ought to be a traverſe to it; which alters the courſe 
Cowp. 30 of the trial, as 22. Hen. 6. 27. and 2. Hen. 4. 17. are; fo as it thall 
de tried per pars. f g 

Tf quare impedit, TEE SECOND ERROR aſſigned was, That where the allegation 
on a ſurmiſethat was that the archbiſhop was dead, and the judgment ideo confidera- 
the diſbop died m fuit that he ſhould recover only againſt the ſaid Stevens, &c. it 
_ | ger oy was not good, becauſe it is not entered, Et quia . IE ditSTEvexs,” 
ment may be en Hoc non didicit, ideo conſiderutum eſt, Wc. ; for until the other party 
eered againſt the confeſs or deny it, upon a ſurmiſe only of the part of the plain- 
other defendant tiff, without the defendant's joining, the Court ought not to give 
_ 6. Judgment: wherefore for this cauſe it is grroneous.—But ALL 
V= 23% THE Count held, that it was well enough ; for the archbiſhop 
being ſurmiſed to be dead, and the other defendant, by trial of the 
iſſue againſt him, being out of court, either to count, plead, or 
confeſs it, the Court ſhall adjudge thereupbn according to the ſur- 
miſe of the plaintiff, and ſhall proceed to judgment _ the de- 
ſendant only. Wherefore the judgment was affirmed. 


Cat 7, Anonymous, 


An inditmene JNDICTMENT againſt J. S. and twenty-ſeven others, of Che 
that 4. andz7 1 wick, for Mat they engroſſed maguam quantitatem ſtraminis et 
— Ty fæni apud Cheſwick, with an intent to fell it and make it the dearer. 
quilibet ee, iu It was moved by Robert Hide, that this indictment was not ſuf- 
82 ficient, Becauſe he doth not ſay that guilibet corum ingrofſed ; for 


2. Lov, 0b. 2+ Burr, 332. * Com, Dig. 644+ 2. Hawk, F. C. 336. 342+ 


twenty- 


— > 2 C 0 4 — 2 — - 
— —— — ͥͤ P ũ— —ĩ2ðĩ ——— —— — — — — 


7 wy . I 0” QI _ 32 


quaſhed. 
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twenty-eight may not ingroſs together.—Sed non allocatur : for it Awonruors. 


may be that twenty-eight may ingroſs and ſell together ; though it 
be not probable. 

Tus SxconD EXCEPTION was, Becauſe it is ſaid, that they; 
engroſſed 13th Jann, 9. Gar. I. and 20. May, 10. Car. 1. at Ce- N 
wick, ** magnam quantitatem ſtraminis et frni; which is altogether 2 en, {minis 
uncertain, not mentioning how many loads of hay and how many « feni, is bad 
of ſtraw they engroſſed. And for that cauſe the indictment was for uncertainty, 
4. Co. 41. 
3. Co. 127, 7. Roll. Rep. 137. Show. 389. Stra. 497. 349. 900. 1246, 1. Salk, 342. 374. 687, 
3. Com. Dig. 303. 2+ Hawk. Cc. 35. 1.74. Cowp. 682. 6 


Stile againſt Finch, Car 8. 
1 FOR WORD S; and declares, they were ſpoken The ſtature of 


An inditment 


. ( i ö limirati ſt 
2. Car. 1. The defendant pleaded not guilty; and it was — 


Found againſt him. cannot be taken 


Anam moved in arreſt of judgment, that the action is brought <vantage of on 
for words ſpoken fix years before the action commenced ; ſo that A 
by the ſtatute of limitations he was barred of this action; and =—__ 4 n 
therefore the Court ought not to give judgment upon this verdict Poit, 404. 
for the ptaintiff. | . Nabe 


Joxks and BERKLEY held, that the plaintiff ought to have judg- 1. Lev. 11. 
ment, becauſe the defendant hath not pleaded the ſtatute: for there 74 Raye Sake 


137. 


may be divers cauſes, that he could not bring the action before this Strange, $36. 


time, viz. that he was in priſon, or within age, or beyond ſeas, or 1. Com. big. 


that he had ſued the defendant to outlawry, and the defendant had 154. 

reverſed the outlawry, and this action brought within a year after *- Wi. 134. 

the reverſing of the outlawry (as in truth the caſe was) ; for then „ —4 

the action is well brought. rr 
But Adam moved, that he ſhould have then ſhewn it in his de- 


claration.— But it was adjudged for the plaintiff. 


Stonehouſe againſt Corbett. Care $Þ 


RROR of a judgment in waſte in the common pleas. The In wafte, if if 
error aſſigned was, That divers waſtes being alledged, to ſome ſues de joined 
of them the defendant pleaded u fait; to others, he pleaded en ert 
4 44 todſte; to a third, he pleaded a plea in excuſe of the — Sar — 
walte, Upon theſe pleas iſſues were joined, and a venire facias ing the — 
awarded, reciting the iſſues, and commanding a jury to be returned command n 
the 


to enquire if the defendant did commit the waſte, as the plaintiff enquiry, «ay 
hath declared. | f 2212 
Ses, tis 


And for this cauſe RoLLE aſſigned it for error, Becauſe they implics that the 


aught to have enquired of the ſeveral iſſues as they be joined. — ne — 


But becauſe that divers venire facias* were in this manner; and ues. 
the enquiry, “ if waſte be made as the plaintiff hath declared,” im- Fot. 400. 
Plies, that they ſhall enquire according to the ſeveral iſſues; * if the 2. Roll. Ab. 816 
© waſte were in ſuch manner as the plaintiff hath declared,” other- 2. Cromp, Prac: 
wiſe the verdi& ſhould be againſt him, Taz Cour held it to be 312. 
good enough, aud no error. Wherefare rule was given to affirm 
the judgment, h 

Houell. 
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Cro, Eliz.$0.26. 2. Peere Will. 308. 
1. Com. Dig. 759. Cowper, 464- 
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Cave 10. | Houell agaiz/ſt Barnes. 3 

A deviſe to his Urod a ſuit in chancery, a caſe was agreed by the counſel of 

wile for ſe,and both parties and referred to Joxts, BERKLEY, and My+1:Lr, 

— — Juſlices, to conſider and certify our opinions. 

fold by his exe- The caſc was, One Francis Barnes, ſeiſed of land in fee, deviſetht 

— 2 it to his wife for her life, and afterwards orders the ſame to be ſold 
toned by his executors hereunder named, and the monics thereof com- 

any intereſt, and ing to be divided amongſt his nephews ; and of the faid will made 

ſurvives on the William Clerk and Robert Chefly his executors. Villiam Clerk dies; 

2 of __ 4 the wife is yet alive. 

eannot fell til Iwo queſtions were made: 

dnn det U  Figsr, Whether the faid JYilliam Clerk and Robert Chefly had 

1. Jones, 352. ©! imereft by this deviſe, or but an authority ? 

_— 2 0 3 „ Whether the ſurviving executor hath any authority 

2. Leon. 220. 1 | | 

2. Bulſt. 125 WE ALL RESOLYED, that they have not any intereſt by this de- 

—_ viſe, but only an authority, and that the ſurviving executor, not- 

Hard ar 550. withſtanding the death of his companion, may ſell; and ſo ve 

Jones, 352. certified our opinions. But whether he might ſell the reverſion 

L And. 143. immediately, or ought to ſtay until the death of the wife, was a 
| 2. And. 59. doubt. Fide go. Heu. 8. Br. © Deviſe,” 31. 9. Edw. 3. pl. 16. 

Swil, 73. Co. Lit. 112,113. 136. 181. 8. / 26. 


Pow. on Dev. 292+ 396, Note (i) ro Harg. Co, Lit. 113. 4a» 


Peard againff Jones. 


Cast 11, 
It is aRtionable ACT ION FOR WORDS. Whereas the plaintiff was of the 
_ mip Middle-Temple for divers years, and called to TE BAR, and 


gave counſel to divers the king's ſubjeAs, and practiſed the law, 


* 15 A PUNCE, 


und will get and had married the daughter of J. S.; that the defendant, having 


— 


* little by tee communication with the ſaid J. S. concerning the plaintiff, and the 
—1 5 marriage of his daughter, ſaid of the plaintiff, He is A puxcE, 
„ Land till get little by the law,” To which words the ſaid J. S. an- 


1. Roll. Ab. 54, ſwering, that © Others have a better opinion of him,” he replied, . He 


FLAPS 8 « was never but accounted A DUXCE in the Middle-Temp-c.” 

Co. Ent. 22. The defendant pleaded not guilty ; and it was found againſt him, 
abby hed and damages to one hundred marks. | | 

1. Com. Dig. Bix, Serjcant, moved in arreſt of judgment, that theſe words 
＋ are not actionable: for an action lies not for calling one * a dunce;” 
3 He for Do xcE was a great learned man, and he was thereby compared 
1. Vent. to him, and then no diſcredit : and © dunce” is commonly ſpoken 
Ray. 196 of one who is dull and heavy of wit, and though not ſo ready and 
7. Sid. 327- nimble as others, yet he may be of a ſolid judgment: therefore 

| ages 59 they ſeem not words of diſcredit : and to ſay, he will not get 
ac „much by the law,“ that may be, becauſe he will not give himſelt 

4+Bac, Ab. —4 1 

303. to practiĩſe. 16 


But ALL THE Couxr feriatim delivered their opinions, that the 
Action well lies, for the words are to be intended according to the 
common ſpeech ; and dunce, in common intendment and ſpecch/ 
is taken for one of dull capacity and apprehenſion, and not fit for 


a lawyer. Words ſhall be taken in ſuch tenſe as they are ous 


in the non- performance: 
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they are alledged to be ſpoken maliciouſly, and to the intent Pran 
82 him in his profeſſion; and ſo, upon not guilty pleaded, . — 


it is found, that he ſpake them maliciouſly. And for the words, 


that © he will not get much by the law,” it is not to be intended that 
he hath no will to practiſe, and to gain by his profeſſion ; but he 
will not gain, viz. he will not deſerve to gain, &c, Wherefore 
it was adjudged for the plaintiff, 


Morgan's Caſe. Cart f 
N ORGAN and two others were indited for counterfeiting Judgment for 


twenty-ſhilling pieces of the King's coin, and Morgan for ot- — bowng 


fering thoſe pieces to the king's ſubjects, knowing to be to bedraws and 


counterfeit. And being thereupon arraigned, he pleaded not hanged, but not 


guilty; and evidence being pregnant againſt Aforgan, he was found . 
uilty, and the others were acquitted : and judgment given, that Saunt. P. C. 


he thould be drawn and hanged ; but not to be quartered, according 5 hs. 792 


to the opinion of STAUNFORDE. Som. 19. 268, 
2. Lev, 98. 1. Hale, 187. 219. 35% . Hawk. F. C. 630, 
Beale againſt Beale. | c 13. 


DEBT upon an obligation conditioned for the performance of On a cuban 
the arbitrament of J. S. /o as the fame be delivered upon the as the award 
28th of February following at the ſhop of John Rolf, ſcrivener, in * = 
Cornbill, &c. "The defendant pleaded © uu liel arbitrement.”” "The —— —.— 
plaintiff ſhews an arbitrament 27th February, and what; and that livery on the 
he delivered it at the ſhop of Fohn Rolf, ſcrivener, in Cornhill; and 271 is good. 
ſhews the breach, And upon this the defendant demurred. Hob. 49. 

One cauſe aſſigned by GRIMSTON was, For that the arbitra- 4. Lon. 49. 
ment is ſaid to be delivered the 27th of February, and not the 28th f. Squad. 220 
of February ; nor is it averred to be delivered at the aforeſaid ſhop, 3. Lev. - * 
nor to the aforeſaid Fohn Rolf : and it may be he hath removed his Salk. 75. 
ſhop, and then it is not intended it ſhould be delivered at the new Kye, 116. 
ſhop; or there may be another John Rolf — Sed non allocantur ; for 
it ſhall not be intended another perſon nor another ſhop, unleſs 
the contrary had been ſhewn. 

SECONDLY, Becauſe the arbitrament was uncertain, viz. to pay An award ta 
the charges in ſuch a ſuit.—Sed nen allocarur; for they are certain py the charges 
enough, when the attorney hath made a bill of charges. Where- an attornzy's 
fore it was adjudged for the plaintiff, en 


; | : 2. Ven. 242, 7 
2, Roll. Ab. 251. 7. Lev. 18. 1. Sid. 12. 338. Carth, 156, Sed wide 3. Lev. 414 Kyd, 133. 


Langden againſt Stokes, een 


ASSUMPSIT. Whereas the defendant on the 2d April, 9. Car. 1. A promiſe may 
(for ſuch a valuable conſideration) aſſumed to goſuch a voyage Þ*diſcharged by 


ln ſuch a ſhip before the Augiſl following, and alledges a breach _ 2 « 


ſore it is hrakeng 


The defendant pleaded, that before any breach the plaintiff, on — _ oy — 
the fourth of April at ſuch a * exeneravit cum of the ſaid pro- we be + 


wiſe, Hereupon the plaintiff demurred. charged, 
RoLLE, for the plaintiff, now alledged, that this pleading a diſ- 1. 8.493. 177. 


charge without ſhewing how, was not good ; and he cite divers 2%, 


8. Lon. 214. 3.Lev. 237, Co. Jac, 483. 620. 8. Mod. 44. Ray. 43. _=_ 22; 1» Jones, 179 
| | oo, 
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Lancer books, 22. Edw. 4. NM. 40. that indemnem conſeruct, or exonerabit, li 
of no plea. in | he 
Mara D, for the defendant, argued to the contrarv, that foraſ- 
3. Bac-Ah.179. much as this was an action grounded on a promiſe by words, it 
„ Term Rep. may be diſcharged by words, before the breach thereof; and there. 
fore exoneravit generally is a good plea : and he cited for this ThE 
YEAR-Book 3. Hen. 1 pl. 36. a 


ALL THE CourT was of this opinion (abſente BERRKLEY).— 

Ricuakpsox, Chief Tuftice, ſaid, that he knew it had been fo re- 

ſolved divers times; and the rule was remembered, Eodem mid: 

* quo oritur,  eodem modo diſfotvitur.”” Wherefore it was adjudged 
for the defendant, quid querens n:hil capiat per billam. 


"Cam ij. | King againft Coke. 

| Eaſter Term, 10. Car. 1. Rell 
2 1" TRESPASS. Quare clauſum fregit pedibus ambulard» et aer 

dene. de paſc. c. Ihe defendant juſtifies, Becauſe the place wugx E, 

ing a leaſe for Af the time WHEN, ſuit /olum tt liberum tenementum of John Marquis 
years, the date of I incheſier, and fo juſtifies by his command. The plaintiff re- 
of —— plies, that this land is parcel of the manor of A4bbotts-Anns ; and 
— — s tide, that Milliam Marquis of I ĩncheſter was ſeiſed in fee of the ſaid ma- 
neednottraverſe Nor, and levied a fine thereof to the uſe of himſelf and Lucy his 
— the 1-5 = for their N the remainder to Lord Edward Pawlet for an 
e is undred years, if he lived ſo long. William Lord Marquis died 
—— of the and Lucy his wiſe died; and that Edward Lord Pawlct mend, 
f and let to him for one- and- twenty years; who entered and put in 


— 552 his cattle, and avers the life of the ſaid Edward Lord Patulet. Et 


Ero, Jac, 594- hac, Sc. : ; 
4 Hereupon it was demurred, Becauſe this replication doth not 
anſwer nor confeſs and aveid THE FREEHOLD of the ſaid John Har- 


quis of Hinchefter alledged in the bar. 


But ALL THE Cour held, that the bar being a bar at large, the 
title in the replication being at large, his claiming but a leaſe for 
years is a ſufficient and good replication, without anſwering to 
THE FREEHOLD. Wherefore it was adjudged for the plaintiff, * 


' Emar 16, Vivian againff Shipping. 
15 Trinity Term, 10. Car. 1. Roll 1194. * 
0 


m eſſengſi for A SSUMPSIT. That in conſideration the plaintiff aſſumed t 
pon-perform- 1 1 ſtand to the award of J. S. and J. D. for certain matters and 

— —.— controverſies betwixt them, and if he failed, to pay the defendant 
forty pounds; the defendant aſſumed in the ſame manner to, pay | 

Id pay ten * 3 by 
tothe forty pounds to the plaintiff if he did not perform. The plaintiff | 
— and ſhews, that the ſaid 7. S. and F. D. made an arbitrament, that — 
me cefen- plaintiff ſhould pay to the defendant ten pounds upon the 18th 
OG agu hog; and in conſideration thereof, that the defendant 


ee fe ſhould be obliged to the plaintiff in an obligation of-fourſcore 


cure the enjoy- pounds, that the plaintiff ſhould enjoy ſuch copyhold lands during 
ment of land, er the life of the defendant, or that he would upon requeſt p 


ay him 
—— * forty pounds: and alledgeth in ue, that /icet the Lint per- 
gation -that the plaintiff barb porfeomed the award cn his part, is ſofficient, without alledging payment o 


the ten pernds, Poſt, 356. 
. 1 9 4 B ; , * P formed 
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formed the award on his part, and that he, ſuch a day and place, Vrvran 
uired the defendant to enter into ſuch a bond, according to the 12 

ſaid promiſe, the defendant had not ſealed the ſaid bond, nor had —— 

paid him the forty pounds, according to his promiſe. The defen- 1. Roll. Ab. 416. 


dant pleaded, ** nullum tale fecerunt arbitrium ;” and found againſt Cro. Eliz. 249. 
him. | _ 250.2 52+ 
f 171. 


RoLLE now moved in arreſt of judgment, that this declaration Hardres, 9. 
is not good: FIRST, Becauſe he doth not alledge the payment of ; 
the ten pounds; and the award is conditional in conſideration 
thereof: ſo if he hath not paid the ten pounds, the other is not 
bound to make the obligation. SECONDLY, Becauſe he doth not 
alledge a ſpecial requeſt for the payment of the ſaid forty pounds; 
and the aſſump/it is to pay upon requeſt, and without requeſt it ig. 
not payable ; ſo not being ſpecially alledged, the action lies not. 


To the firſt Jonts and BERKLEY held, that it is a conditional | 
2ward ; and that there is a precedent condition, which it not per- 
tormed, the other is not bound to make the obhgation. | 


| But I held the contrary, that it is not a conditional award, for 
it only appoints, that he ſhall enter into ſuch a bond; and eve 
one hath remedy upon the promiſe, the one againſt the. other, if 
they do not perform the award. 


But wE ALL AGREED, that although it be a condition precedent, In afſumpfs o- 
yet when the plaintiff ſaith he hath performed the award on his 53 
fide, it is intended that he hath performed it: and it is good in — — 
ſubſtance, though not in form; wherefore the defendant might, if — po 
he would, have demurred : and when he hath not demurred, but ea by a pleain 
2 to the iſſue, denying the award which is found againſt him, M. 

e ſhall not now have advantage of this matter of form. — 25. 


Lutw. 253. 632. Hob. 82. Cro. Jac. 125, 370. 682. 688, 


To THE $EcoxD they all agreed, when it is an aſſump/it to pay Onan «ſſunpſir 
money, although it is upon requeſt, the general allegation, ict e ber money 
ſepins requi/itus, is a ſufficient allegation; and the bringing of the — 1 
action is a ſufficient requeſt for money. Whereupon it was ad- —2 
judged for the plaintiff, Ante, 33. 

Cro. Jac, 102, 183. 640. Cro, Eliz. 73. Yelv. 66. Hutton, 2. 4. Leon. 2. Winch. 2. 


Palmer againſt Knights. Ca 15. 
Trinity Term, 10. Car. 1. Roll 225. 
ASSUMPSIT. Whereas there was a contract betwixt the defen- Ia aſunpft ona 
dant and one Cubit concerning certain trees growing upon — rg 
ſuch land ; the defendant, in conſideration the plaintiff would cut — all 
down or carry the faid trees to the defendant's houſe, aſſumed and damages and 


Promiſed to him, that he would fave him harmleſs of all damages loſſes, &c. a de- 


and lofſes which might happen to him by reaſon of ſuch cutting cen that 
down or carrying away, when he ſhould be thereunto required: 2 — 
and he alledges in fact, that he cut down five of the ſaid trees and him harmieg, 
carried them to the defendant's houſe, and that the defendant had but fuffered him, 
not ſaved him harmleſs, lic ſepius reguiſitus, but ſuffered him to be 10 be ſued, 
ſued at the common law for cutting down and carrying them away; — * 
bo — ſums of money, &c, is bad, and not aided by the verdi& ; for he ought to have alledged x 
1 cequeſt, ſhewn where, for what, and bow much be was damnized. Ante 385, 3. Bulſt, 287. 


Fro, ] . 652, 
whereby 


——— — — —— 


20 
Par wry 
n 
Kricz rs. 
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whereby lie was enforced to lay out divers ſums of money in de. 
fence of thoſe ſuits. The defendant pleaded u afſump/it; and 
found againſt him, and damages to thirty pounds, 


And it was now moved in arreſt of judgment by Gr1wsTtox, 


that the declaration is not good, becauſe he doth not thew in what 


. Peck v. 
an abligation upon requeſt, after payment of ſuch a ſum : he al- 


Cas: 2h. 


A leaſe for © oc- 
* tocinta et ter- 
„ decrm anus”? 


made good, and he 


court he was ſuẽd, nor what charges he expended, nor how he was 
damnitied, being all in his own knowledge; wherefore he 6ught 
to have ſhewn the ſpecial breach, otherwite there 1s not any cauſe 
of action. | 


Sik WIILIAu DExNY moved, that the allegation „that he 
« was put to divers coſts and charges in defence of the ſuit,” is 
ſufficient : and although peradventure this had been cauſe of de- 
murrer, yet having pleaded nan aſſumpfit, and a verdict found and 
damages aflcfled, it appears he was damniſied; wherefore it is now 

ſhall not have advantage thereof. 


Ric#rARDSON was of this opinion at the firſt, that the verdict 
aids it, otherwiſe clcarly it is not good. But ſoxes, Fu/lice, and 
MYSELF held, that the declaration was ill in ſubſtance, no breach 
being ſufficiently ſhewn ; and being ill in ſubſtance, the verdi& 
cannot help it. And to that purpoſe ſox Es remembered a caſe of 

Methold, where an aſſumpſit was, that he ſhould deliver ſuch 


tedges in fact, that the money was paid, and that, Iicet /epius requi- 
tus, he had not delivered the obligation: the defendant pleaded 
non aſſumpſit; and found againſt him, and judgment in the common 
leas for the plaintiff: and error brought, Becauſe it was not to be 
livered but upon requeſt, ſo therę ought to be a ſpecial requeſt; 
which becauſe it was not made, and the year and place alledged of 
the requeſt, although the iſſue was taken upon the um pſit and 
found, vet it was not good, but the judgment was reverſed : which 
RicHArDsoN remembered; wherefore he agreed, that the decla- 
ration was not good, nor aided by the verdict. Whereupon judg- 
ment was given for the defendant, 


Hopehill 484% Searle. 
Hilary Term, 9. Car. 1. Roll 269. 


FJECTMENT. Upon a ſpecial verdi& the cafe was, That an 
abbot, in the twenty-firſt year of — the eighth, made a 


. leaſe for oclaginta et terdecem annen. I he queſtion was only, Whe- 


ther in this caſe terdecem annos ſhall be faid to be thirty or thirteen 
years ? 


Parscor, for the defendant, argued, that it ſhould be expounded 
for thirty years, becauſe it ſhall be taken moſt ſtrong againſt the 
leſſor, when there is no proper word for thirteen. 


But ALL. THe Cour held, that it ſhall be taken according to the 
common parlance for thirteen years ; terdecem and treſdecem are all 
one, and it is fo writ evphoniz gratis; and it being one entire 
word, cannot be otherwiſe taken ; but if it were written as ſeveral 
words, it ſhould be otherwiſe : wherefore, without further argu- 
ment, it was adjudged for the plaintiff. And as BALL, for ile 
Plaintiff, urged, it being after artoginta annes, it ſhall the rather 7 

_ 
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ſo intended; for if he had meant it for thirty, it ſhould have been Horns 
one hundred and ten years; but being ſo writ, they agreed, it was 1275 
for ninety-three years, and no more. Wherefore it was adjudged 
accordingly for the plaintiff, 


Baker againſt Hacking, Cas: N. 
Hilary Term, 8. Car. 1. Roll 347. 


PON a ſpecial verdi& the caſe was, John Cofter tenant in tail, A leaf for life 
U the Hot own over to Robert Cofter 1 fee, | join in a leaſe er 
for life by deed; and afterwards he in the reverſion, during the ;cyerfoner in 
leaſe for life, deviſes that reverſion, and dies: afterward tenant in fee is a diſconti- 
tail dies without iſſue. The queſtion was, Whether this deviſe be nance not only 


of the eſtate in 
good or not ? — me 


And it was argued at the bar by RorLLe, for the r and by reverſion alſo ; 
MAYNARD, for the defendant, The doubt was, If tenant in tail norwichſtandiag 
join with him in reverſion in a leaſe for life, not warranted by the — — 1 
ſtatute, ſo as it is a greater eſtate than tenant in tail can make, ique during the 
whether it be a diſcontinuance of the tail only, or a diſcontinuance life of efui que 
of the reverſion alſo ? for if it be a diſcontinuance of the reyerſion, vie. 

then the devifor had not any power to deviſe. See poſt. 405. 


But ox Es and 7 held, upon the firſt motion, that it is not any 0 
diſcontinuance of the reverſion, becauſe he joins with the tenant — 
in tail; and it is quaſi a confirmation of the leaſe during the life of Hotton, 26. 
the tenant in tail, and during the time that he hath iſſue; but after Co. Lit. $26. 
his death without iſſue, it is the leaſe of him in the reverſion: and 335: — 
during the life of the leſſee, it is a diſcontinuance uad the tenant — "mg 
in tail and his iſſue; but it is not ſo as to the reverſion, for that 6 
remains as it was.—R1CHARDSON, Chief Juſtice, inclined to this PowelonDev.3g. 
opinion; but BERKLEY doubted: whereupon it was adjourned (a) Ses poſt. 


till the next Term a). 405. 


HFHinſley againſt Wilkinſon. | Cas 20, 
Hilary Term, 8. Car, 1. Roll 302. 


: J*RROR of a judgment in the common pleas in an AeTIon A commoner | 


* UPON THE CASE, Whereas the plaintiff had declared, That — 
he was a copyholder of the manor of Lull, whereof a great waſte, MN." | wat 5 
called Lull IVaſte, was parcel, and the copyholders of the manor hay» the rabbits of 
ing common there, that the defendant being ſeiſed of parcel of a another upon 
wood called Lu/{-weed, adjoining to the ſaid common, maintained td common ; 
conies in the ſaid woed, which run out thereof into the common A e 
and eat up the common; whereupon the action was brought. and be may kik 
The defendant traverſeth the preſcription to the common; and it them. 
was found againſt him, and judgment given. | Poſt, 554+ 

ones, 

Grxurx, for the plaintiff in the writ of error, moved, that this 4 Roll Ab. go 
declaration was not maintainable, Becauſe none can ſay, when 40g. 


conies are upon the common, whoſe conies they are: and they - 8 


cannot be ſaid to be the defendant's conies more than any others, oer, > 
Co. Lit. 56. Cro, Jac. 195-492. 2. Leon, 201, Bridg. 19. 1. Burrow, 259. 268. 2. Will, ft. 


for 


2. Com. Dig. 433- Powel on Deviſes, ; 5. 


- _— CI 
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Hixster for being out of his ſoil he hath no intereſt in them more than 
* any other, they being fere nature, fo as he hath not any property 
Wierig. jn them until he takes them; and. therefore Fitzh. Nat: . 87. 
& 89: ſaith, they ſhall not be faid cuniculos ſuos, nor piſces ſua; in 
common rivers: and although the commoner hath loſs, yet it iy 

without injury by the defendant. 


GRr1MSTOR, likewiſe for the plaintiff, urged further, that if this 
action ſhould be maintainable there would be a multiplicity of 
- ſuzts, for every commoner would have an action; which ought 
. not to be ſuffered : and here is no more cauſe of action than when 
| one ſuffers his doves to fly into the corn adjoining, for which 
clearly no action lies; for it cannot be known whole doves the 
are, and the commoner is not at any miſchief, for he may kill 
them if he can; and for that point cited 5. Co. 104. b. Borafton's 
Caſe. | 
And {9 held art rut JusTices here, except BErKLEy, who 
doubted thereof: wheretore rule was given, that the ſaid judgment 
ſhould be reverſed, if upon ſuch a day, the next Term, other cauſe 
was not ſhewn, &c. ; which was done to the intent there might 
be conference with the Juſtices of the common pleas, to know if it 
had been moved in the common pleas, or if it had ous ſub ſülentis, 
being after verdict. And the ſame day I conferred with Hurrox, 
VERNox, and CRAWLEY, Judges of the common pleas, if they 
knew any ſuch caſe had been moved in their court; and they all 
ſaid, they did not remember any ſuch to be there moved, but that 
it paſſed ſub fil-ntio. And they all held, that an action upon the 
caſe lies not for acomm=ner ; but he may kill them, for none hath 
any property in them. Wherefore the judgment was afterward 
rev erſed. | | a a 
SS — 0 | 
Carr 21, | Bull againſt Wyatt. 
Livery on a leaſe FJECTMENT for a garden in Briſtol. Upon a ſpecial verdic 
for life 2 dis da. the caſe was, One Reigrald and his wife, being ſeiſed in fee in 
ewe is void; and right of his wife, by indenture and with letter of attorney to make 
—— _ livery, lets that garden, HABEXDUM @ die datus (a), for life of the 
| pay G . 
the rent it will leſſee, rendering 6s. 8d. per annum; and the attorney made livery 
wot purgethe the ſame day, /ecundum formam chariæ. The leſſee enters and paid 
gin. and the rent; which was always received. The wife dies: her heir, 
— without entry, ſuffers a common recovery, to the uſe of the plain- 
Ante, 94. 30g, tiff. The queſtion was, Whether this were a good recovery ? 
Co. Lit. 247-2. ROLLE, for the plaintiff, m_—_— that the leaſe was void, and that 
a. Roll Rep. 109. livery the ſame day it hears date is void, to make it a good leaſe. 


. And ſo held ALL Tug Couxr, and would not admit it to b: 


Co, Joc. 153. argued. . p . | . . 

1. Roll. Rep. 229. SECONDLY, Admitting it to be a void livery, yet he held, that 
entering and paying his rent he is but tenant at will; as one en- 

(a) 3. Lev. 4® 3. h j; - ill | fi ff. 4 4 h not 

Led Ray, 24. tering without Hvery 1s tenant at will ta the feoſtor: and he can 

1245; „ be-a difleifor without an intent in him to make a difſeifin, and 

Salk. 373. without the intent of the leffor to have it to he a diſſeiſin; and he 


| Powet on Pow, js accounted in law but as a tenant at will: and for proof thereof 


2 e he relied upon 28. 47. 11. and 1. Edtu. 3. Af. 7. and the caſe in 
Li Eaſter Term, of Blunden v. Baugh, 4 Ce. 73. 11. ts « 4+ Pl. 29, 30. 
236. *© 9. Hen. G. pl. 6,7. * | 

hag : TE 113ADLY, 
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Tulip, Admitting it was @ diſſeiſin, vet ſuffering a recovery, A common re- 


he and all under him are eſtopped to ſay he was not tenant of the — 
freehold ; wherefore the recovery is good. — THE CovkT inclined N — 

to that opinion: but becauſe there were none of the defendant's ad done 
part in court, no judgment was then given; but ruled, that if cauſe then and their 
were not ſhewn, &c. judgment ſhould be entered for the plaintiff, eite. 

1. Roll. Abr. $65. Raym, 323, See Com, Dig, “Chancery, (4. f. 4.) Co. Lit. 352, 1. Burr. 79. 

Douglas, 53 · note (17). 


Prouſe's Caſe. Cas 22, 


PROVSE, an attorney of the king's bench, was elected tithing- An attorneycane 
man of Taunton; in which town a cuttom is pretended to be, e e 
that every one ſhall be a conſtable or a tithingman according to — 
their ſeveral houſes; and he having purchaſed two houſes in the nan; and a cut. 
ſame town, was, in a leet there held, elected tithingman : and tom that _all 
thereupon he brought a writ of privilege to be diſcharged, becauſe — 
he is to be attendant in this court. But the juſtices of peace would — OR 
not allow thereof, but defircd the Juſtices of aſſiſe to direct whether liable or ithing- 
it ſhould be allowed; who would not meddle therewith, but or- man by turns, 


dered it ſhould be moved in this court. according to the 
| . 1 litust ion of their 
MayNnarD thereupon now moved, that this writ is not to be houſes, is bad. 


allowed: for although in truth attorneys and clerks of the court Poſt, 585. 
have ſuch a privilege to be diſcharged when they are generally wg, 112. 
elected, becauſe their attendance being required — they ſhall March, 30. 
not be compelled to attend ſuch an office; yet when there is a 2. Ceb. 309. 47. 
ſpecial cuſtom, that they ſhall be elected in courſe according to the . 575- 


- . Roll. Ab. 278. 
ituation of their houſes, that cuſtom ought to prevail againſt ſuch .. CO 


1 for otherwiſe one attorney may purchaſe many of the x. Sd. 385. 


ouſes in the town, and then there ſhall not be ſufficient perſons 1. Bl. Rep. 636, 
to do the ſervice; as in truth in this caſe, he hath purchaſed ſeven — 1123. 


houſes in the ſaid vill: wherefore he ought to be charged. > N 943* 
But ALL THE CouRT held, that it caunot be a good cuſtom ; 4. burr. 2121, 


for then a woman being an inhabitant in one of the ſaid houſes, Pong. 533. 

it may come to her courſe to be conſtable, which the law will not . une 
permit; ſo this cuſtom pretended cannot hold place againſt a perſon 2. Hawk. h. c. 
who is by his office to be attendant here. M hereupon it was or- 99. 

dered that he ſhould be diſcharged, 


bs Stevenſon's Caſo. | Cann 23 
TEVENSON being in execution for a debt to the king ad- A perſon in exe« 


judged againſt him in the exchequer, was condemned in this cutionfor a debt 


court in debt by a judgment, and was brought to the bar by habeas due to the king 
cor pus to be md i execution for this debt alſo. 7 — 5 * 
BrxG, Serjeant, now moved, that he ought not to be charged in cu'ion at the 
execution here, becauſe he is in execution at the king's ſuit ; for — — 
it is 8 by the 25. Edw. 3. 6. 19. That a common per- opel —_ 
* ſon ſhall not have execution againſt the king's debtor, until he we of protec 
makes agreement for the king's debt, and then he ſhall have his oa. 
6 debtor in execution, and detain him until he hath made fatis- 2. Ind. 32. 
faction of the debt due to himſelf, as alſo of the debt which he Gb. 290. 


* paid for him to the king,” —THz wHoLs CovaT was of that 1 ff. 159. 


Dyer, 67. Bunb. 8. 42. 3. Mod. 236. Co. Lit. 131. Cro. Jac. 477. Hob. 115. Cro. Eliz. 164. 


7. Show, 65. Parker, 260, Jenkige' Centuries, 213. 4 Term Rep. 316 
CRO. CAR, C 6 apinion 2 


os — . —ä 


— — —— ene 
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STEvenox's opinion: but foraſmuch as he had not a writ of protection, rut 

Cal. OURT reſolved, that he is out of the ſtatute; and thereupon 
2. Com, Dig. awarded, that he ſhould be in execution as well for the party as for 
day the king. 


8 | See 33. Hen. &. e. 394 


Cat 24, Griffyth's Caſe. 


A tecognirmce QCIRE FACIAS againſt Grifj:th upon a recognizance for the 
grove pacem 8 peace taken gth 2 » 9- Go 
. Txt FIRST Exczrriod taken by Gxiusrox was, Becauſe 
„ the recognizance was garderet pacem, whereas it ought to have been 
** cenſervaret pacem.— Sed non allocatur : for ſo are many of the prece- 
dents; and it is as well as conſervaret pacem. | 
A ſcirefacies on SECONDLY, The recognizance is, that he ſhall appear at the 
a recognizarce next general quarter ſeſſions for the ſaid county, and in the inte. 
of the peace, rim gardera le peace. And it was alledged, that after the recogni- 


—_— i the zance taken, and before the next general quarter ſeſſions, viz, 


Gate of the re. 29th June, 9. Car 1. he aſſaulted one SUCH, and beat him, and 


cognizance, is ſo brake the peace. The exception was, Becauſe he did not ſhey 

cod. the day of the next ſeſſions.— And I was of opinion, that for this 
cauſe it was ill; for he ought to aſcertain the Court when the 

next ſeſſions was, and ſo that the breach of the peace was before 
the ſaid quarter ſeſſions.— But RicHARDSON, JONEs, and BERK- 
LEY held, the tion; that the breach was after the date of the 
recognizance, and before the next ſeſſions, ſuſſiced. But they 
would adviſe until the next Term, | 


lilary 


Hilary Term, 493 
10, Car. 1. In the King's Bench. | 
Fir Thomas Richardſon, Kut. Chief Fuftice, 
Sir William Jones, Kut. a; 
Sr George Croke, Kun-. 5 Juſtices. 
Sir Robert Berkley, Kut. . 
Sir John Banks, Kut. Attorney General. 
Sir Edward Littleton, Kut. Solicitor General. 
Netter againſt Percivall Brett. | Cave 1, 
Michaelmas Term, 10. Car, 1. Roll 132. ; 
ROHIRBITION being granted to ſtay a ſuit for the probate Confoltation 
P of a teſtgment eta land and goods, wherein the land awarded if to 
was charged with a condition in part for payment of certain 2 a willet 
legacies, it was prayed to have a conſultation. * V7 Lee ee 
JoxEs and 7. agreed, that they ſhould have was charged 
a conſultation, becauſe the probate of teſtaments properly apper- te! 3 
tains to the ſpiritual court, and the probate or non-probate cannot ,;.,. we 
be any prejudice to the heir, nor to him who claims the land by Ante, 115; 163. 
the deviſe; and an inconvenience would enſue, if there ſhould not Poſt, 396. 
be a probate concerning the perſonal eſtate, that the executors jonee, 355. 
might not have any actions for debts, nor diſpoſe of ng), nope Pg Ab, 3. 
And therefore JIoxEs ſaid, he had ſeen the recard of The Harguis 535: 
of Mincbeſter's Caſe (a), where the will being tor land and goods, v5” - 
conſultation was granted generally. —_—_— 
But I doubted thereof, becauſe the land is the principal, and Cowp. 424. 


— have no authority to meddle with any will concerning land; 
and there might be an inconvenience, if the will there ſhould be 


countenanced or diſcountenanced concerning the land. And be- 


cauſe there was a prohibition granted, I was of opinion, the par- 
ties ought to purſue the uſual courſe, which is, that the defendant 
ſhould appear, and the plaintiff declare; and then upon demurrer 
It might be adjudged, and not upon a motion, | 

But THE OTHER Two JUSTICES (RICHARDSON, Chief Fujtice, 
being ſick and abſent) gave a rule, that if other matter were not 
ſhewn, &c. conſultation ſhould be awarded (5). 8 


(a) 6. co. 23. | by the ſeriati 
. pd, ater futon went amited; Pole 29h 
| * Gymlett againſt Sands. | Cans, | 


" "Trinity Term, 8. Car. 1. Roll 678. 


JECTMENT of a leaſe of Hugh Boſcavele. a Tpecial verdict If a verdia find 
E it was found, that Humphry 2 was Eile! in fee, and had pat ” ( _—_ 
m/s John Mai tin by Hebell his wife, who by indenture, in confi- tenant for life 

ration of love to his faid wife, and to John their ſon and heir ap- with remainder 


parent, and to ſettle the land upon him and his heirs, en — 

Plaintiff, and that B. is his only ſon by ſuch # wife, without finding that he is beir to the feoffor, ie war 

due pal not deſcend to bar .'s remainder z for he ſhall not be intended, heir, as his father might have an. 
fog by a former wife, Sed guerre, | 


Ccz2 A. B. 


— 
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ori A. B. and others to the uſe of himſelf for life, without impeach- 
again® ment of waſte; and after to his wife for her life; and after to the 
sans. uſe of the ſaid John Martin and the heirs males of his body; re. 
1. Roll. Ab. 8 56. mainder to his right heirs. Afterwards the ſaid Humphry, in the 
s-Roll. Ab.q21. F. Fac. 1. infeoffed John Smith hy indentyre, with warranty againſt 
nh Hap all perſons; and afterwards, in the 6. Car. 1. died. Hebel! the 
#+ 120. \ * 

3.Lev.12;.225. Wife enters. Jobn the ſon enters upon John Smith, and en- 
feoffed Boſcavele the lefſor with warranty. Fehn Smith enters; then 
Þofcavele the leſſor enters, and makes the leaſe in the declaration 
mentioned; the defendant, as ſervant to John Smith, enters and 
ouſts him, They found that the ſaid Hcbell was yet alive. Et /i ſuper 

totam materiam, c. | | | 
| $26. RoLLE hereupon argued for the plaintiff, Fixs r, That the leſſor 
22 Rey. of the plaintiff hath good alle for he claims by the wife and the 


241. ſon, which ſon hath good title tg the remainder clearly; and the 
<+ Tam Hap, wife hath a good eſtate for her life; and they had a good title to 
78 enter and enfeoff the leſſor of the 2 unleſs it were by reaſon 

of this warranty : and it js not fpund, that the /on 1s H to this 


warranty of the father's ; for although it be found, that the (aid 
Humphry had iſſue by the ſaid Hebell his wife the ſaid John in re- 
mainder, unicum filium ſuum, yet it is not found that he is heir: and 
it may he that he had other elder ſons by a former venter; and the 
Court will not intend a warranty by ſuppoſition, | 
Tf huſband and =SECONDLY, This feoffment by the wife joining with John, wha 
wife are feifed hath the remainder, is no forfeiture, without finding that ſhe had 
— 4 wy notice of the feoffment and warranty: fof as in Mallory's Caſe, 
mag with a bargainee by deed inrolled ſhall not enter upon the leſſee for non- 
ſee expettant, payment of the rent, unleſs it were ſhewn that he had notice; and 
and the boſband o 8. Co. 92. a. Francis Caſe. Res 


— — MAYNARD to the contrary, for the defendant, Fixs r, He ſh 


ranty, and die, be intended heir rather than otherwiſe in a ſpecial verdict, becauſe 
and afterwards jt is found that he had him wnicum filium ſuum ; and it ſhall not be 
— intended there were more ſons without ſhewing. 

it is a forfeiture - SECONDLY, That it is a forfeiture; for ſhe ought to have taken 
of her eſtate for notice at her peril when none is bound to giye notice, as here none 


1 is bound: and there is a difference betwixt a condition and this 


| know of the Voluntary act of the feoffment, which is a forfeiture, 


warranty. Joxes and BERKLEY, Juſtices, afterwards delivered their opi- 
— 130. nions, that this — no bar, becauſe it is not found that he 


Co. Lit, 210. b. Was heit; and the rather it ſhall be intended that he is not heir, 
252. 3. 5” becauſe it is a collateral warranty, which is not to be favoured (a): 
1. Koll. Ab $56. and it may be that he had elder ſans by another wenter ; or 

2. Co. 76. b. might be an attainder. 

3-155:42 But 7 held the contrary, that the verdi® in this point is well 
$'yles, 192, enough, and found him heir; for it is found that the indentur: 
Pougl. 33 calls him flium ct hæredem ſuum apparentem; and a plurality of ſons 
ſhall not be intended: and in a ſpecial verdi& intendment ſuff- 
ceth, eſpecially as this caſe is; becauſe if he be not heir, there 1s 10 
colour to have a ſpecial verdict. g. Co. 97. (Goodale's Caſe, that tit 
verdict ſhall be taken by intendment. 


(a) See 4. Ann, c. 16. f. 21. Ante, page 369. in w. 
Fer 


Fer 
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Fon rug sEconD yYOINT they all reſolved, that if the warranty GymieTy | 
had been well found, it were apparent that the eſtate of the fon again 
was bound, and her joining in a feoffment with the ſon is a for- a 
ſeiture, as if ſhe had joined with a ſtranger who had nothing to do 

therewith ; and that ſhe at her peril ought to take notice of the 


id feoffment, becauſe the delivery is a public and notorious act, 


and the feoflment is a fotfeiture at the common law; and it is not 
like a condition, which is taken ſtrictly: and ſhe ought at her 

ril to take notice of this act upon the land, none being bound to 
pive her notice. Wherefore as to this point they all agreed; but 
upon the firſt point they would adviſe, 


| - 
Memorandum. ö 


[JPON the 4th of February, 10. Car. 1. A. D. 1634, about the CES 
hour of eleven in the forenoon, SIR THOMAS RICHARDSON, .. 8 ' —_ - 
Knight, Chief Juſtice of the King's Bench, died at his houſe in jon. 
Chancery-lane ; and all the writs which were ſealed that day bare 

teſte THOMAS RICHARDSON; and all thoſe which were ſealed the 

next day bare teſte WILLIAM JoNEs, he being ſecond Juſtice of 

the King's Bench (a). 

(a) 2. Hawk. P. C. ch, 27. fl 8. 


Meade againff Thurman. Dane 4. 


PROBIBITION was prayed upon ſuggeſtion of this euſtom, By cuſtom, tares 
That for tares cut or mown before they are ripe, and given to cen or 
lough-cattle, tithes ought not to be paid: and upon another cuſ- 8 
m, for headlands ſown with corn uſed to be ted with plough- of feeding catye 
cattle, or mowed and cut for that purpoſe, that the owners ſhall of the plough, 
be diſcharged of tithes.— And upon this ſuggeſtion, grounded m de exempt 
upon ſpecial cuſtoms, THE Cova granted a prohibition. | — — 
S, C. Jones, 357. 1. Roll. Abr. 646. 2. Leon. 2 Bunb, 2 2, Mod. 448. Lord Ray. 241 
3- Com, Dig, = Dougl. 204. : | 2 = _ N 


Dymmock againſt Fawcett, Cart g. 
Michaelmas Term, 10. Car. 1. Roll 148. 


ACTION FOR WORDS. For that he ſaid sf the plaintiff and ! Thou art a 
the plaintiff, being of good fame, and one who had ſerved {* So and 
us captain in the wars, hc verbu in London. Thou art a pimp; 4. Sen e 
averring, that in London that word was known to be intended Mus, 
* a bawd:” and further ſaid, that he was a common pimp, and derous, but no 
** notorious ; which he would juſtify.” A verdict was found for *2ionadle, un- 
the plaintiff. 1 
LttTTLETON, the King's Solicitor, moved in arreſt of judgmen (pecial — 
that theſe words are not actionable; for it is a mere Pikes fan- — 423.5 
der, as * whore,” or © heretick,” and puniſhable in the ſpiritual — 
Fg and not at the common law. And he faid, that divers times 8 _ 
uits have been in the ſpiritual court for ſuch words, and prohihi- * * 37 
ms prayed and never granted; vide YEAR-BOOK 27. Hen. 8. pl. 14.3 1. Roll. 44. 
ut to ſay that * he keeps a hawdy-bouſe,” is preſentable in the 1. Mod. 44. 


leet, and puniſhable at the common law, — wr 
— 1 


WARD 2 contra; Becauſe it is ſpoken of f | 
: ; poken of one of an honourable 1. Com, 
profeſſion, viz. a ſoldier, and trenches to his diſreputation to be 155 ie 


Cc3 taed Now?! 37» 
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Dyruuoer taxed with ſuch a baſe offence. And he ſaid, that ſuch offences 
FR. +, have been divers times puniſhed in London by corporal puniſhment. 
But it was anſwered, that was by cuſtom; and there the calling 
one whore is actionable. | ; 
Jorxs, Juſtice, held, that the action lay not, 

Weall agreed, tliat the expoſition and averment, that “ pimp” js 
known to be a name for ** common pandar,” is good. 

BERKLEY and J agreed, that the words are very ſlanderous, and 
more than if he had called him “ adulterer,” or © whoremongey ;" 
for this is an infamous offence, to be a ſolicitor for others for ſuch 
baſe offices: and it tends to the breach of the peace to uſe ſuch 2 
courſe of life; and he may be indicted and punithed for it corporally. 


W herefore, by the aſſent of Jowxs, rule was given, that judgment 
ſhould be entered. But afterward, in Michaelmas Term, 11. Car. 1. 
it was moved again; and JoNEs holding his firſt opinion, BR Auf. 
$TON agreeing with him, the judgment was ſtayed: 


Be. 15 55 Nichols again Walker and Carter. 

Trinity Term, 10. Car. 1. Roll 222. 
RESPASS for entering into his houſe in Tottridge, and taking 
putation at and a fowling- piece and other goods. Upon not guilty, a ſpecial 
before the mak- verdict was found. 


9 Carter was churchwarden of the pariſh of Hatfeild, and Walker 
thin its own was overſeer of the poor of the pariſh of Harfeild ; and on the 16th 
poor, and not of November 1632, a rate was made by the inhabitants of Hatfeild 
2 2 for relief of * of that pariſh, aecording to the ſtatute, The 
bid. in which Plaintiff was an inhabitant in Tottridge, not having any lands in 
it was txiginally Zatſeild, but having lands in Tottridge, and was rated by the ſaid 
a vill, rate at twelvepence the month towards the relief of the poor of 
Hard. Hatfeild. The rate, upon the 20th April 1632, was allowed by two 
2. Silk. o. juſtices of the peace of the ſaid county, whereof one was of the 
Anz ce Mr. gquorum, according to the ſtatute : and they demanded this ſum of 
Conft's edition the plaintiff, and he refuſed to pay; wherefore, by warrant of 
of Bot:'s Poor > 
Laws, page 6g. three Juſtices of tlie peace to levy that ſum upon his goods and 
to pace 74. Chattels, they, by virtue thereof, diſtrained thoſe goods, and ſold 
4: Term Rep. them for twenty ſhillings, and offered the reſidue to the plaintiff. 
#66. . And they found, that anciently the village of Toteridge was parcel 
of the pariſh of Hatfeild : that there was not any legal act to ſever 
the ſaid vi from the pariſh of Hatfeild : that mods et ante tempus 
7 were paid to the parſon of Harfeild; 


cijus, &c. the tithes of Tottrid 
that the parſon of Hatfeild uſed always to find a curate at Tottridge: 


that there is no parſon at Tottridge: that for threeſcore years 
and more, and at the time of the making of the ſtatute of 43. E/:z. 
c. 2. for relief of the poor, „t ſemper exinde uſque hunc diem, difta 
villa de TOTTRIDGE communiter reputata futt 75 parochia de ſe, et 
per totum idem tempus conflabularivs, gardianos eccleſie, et ſupraviſores 
pauperum difle ville de TOTTRIDGE habere conſueverunt per elec- 
tionem inhabitantium ibidem : that for all the ſaid time rates, aſſeſſ- 
ments, and levies, have been made there by them for the relief of 
the poor of Tottridge; which rates, during all the ſaid time, have 
been uſed to be levied by their proper officers for relief of the 
poor there, without any paying to the poor of Hatfeild, or joining 
| * 1 


the judgment given in the caſe 0 
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ju any aſſeſſment with the town of Hatſeiſd that the church of Nvcnors 
Tuttridee, during all that time, have had all parochial rights} and A againft 


Ati and 
CAaRkTia, 


that the inhabitants of Tottridge have not uſed all that time to con- 
tribute to the reparation of the church of Hatſeild, but to the re- 
paration of their own proper church and chapel only. Et # ſuper 


totam materiam, &c. | 


After argument at the bar by BRIAN, for the plaintiff, and b 
ATK1NS, for the defendant, Y » fe plaint. y 


Tax Cour reſolved, that judgment ought to be given for the Hob. 69. 
plaintiff: for Tottridge being a pariſh in reputation ſo long before 
and after the ſtatute, and at the time of the ſtatute made, it ſhall Ante, 93. 
not be now for this purpoſe charged by Hatfei/d ; but it thall be 
charged by itſelf, and for their poor only : and they relicd upon 
Hilton v. Pawle (a). 


ATK1Ns then moved, although it ſhould be allowed that the in- A warrant to 
habitants-of Tottrid e be not chargeable with theſe rates, yet upon dittrain. for a 
this verdi& the defendants are not guilty, becauſe they did it by poor's rate made 
warrant from the juſtices of peace; ſo they did it as officers, and 1 * 
therefore excuſable.— Sed non allocatur : for the rate being unduly wears of B. 
taxed, the warrant of the juſtices of peace for the levying thereof will not juſtify 
will not excuſe: and it is not like where an officer makes an arreſt the officer who 
by warrant out of the king's court; which if it be error the officer ente the 
muſt not contradi&, becauſe the Court hath general juriſdiction: — 
but here the juſtices of the peace have but a particular juriſdiction, Polt. 602, : 
to make warrant to relieve rates well aſſeſſed. Whereupon it was 
adjudged for the plaintiff. | 2 * 
Carth, 346. F. N. B. $1. 10. Co. 76. 2. Bl. Rep. 1146. Salk, joe, 1. Will. 153. 2. Will. 204. 200: 
1 Com. Dig. 491. 2. Hawk. P. C. 63. Mr, Conſt's edit, of Bott's Poor Lawn, vol, i. p. 201. 


29 Ante, 92, , 


Netter againſt Percivall Brett. Cart 7, 
Vide Ante, 391. . 

TH Caſe was argued by the Juſtices ſeriatim.— Jo ꝝs and A will of per- 

BERKLEY agreed, that conſultation ſhould be granted to prove {*"al<ff<Qs can 
the will, becauſe it is one entire will, although it be made as ſe- 5090 Proved 
veral wills: for that he firſt made his will concerning his goods, court; — 
and makes the defendant his executor, and appoints therein divers conce-1in-/ands 
legacies; and after in the fame paper, leaving the ſpace of a line "4 goods, if it 
void, he writeg in this manner, That if his perſonal eſtate ſhall . ene and en- 
not ſuffice to fatisfy his legacies and debts, he appoints part of — ray 
* the profits of the land to his executors for a time:“ and in the tharey a will of 
concluſion of the will, In wrTNEss whereof, to this my will 1 lands only may 
have put my hand and ſeal;“ and thereto ſubſcribed his name be proved there, 


and put his ſeal : ſo it appears to be all one entire will, — xk 


And therefore BERK LEV, Fuftice, ſaid, that he would infiſt upon Ante, 215. 165. 
two rules: FrasT, That 9 of teſtaments for perſonal Sy 
things appertains only and properly to the ſpiritual court; and 1. Com. Dig. 
for the probate of ſuch teſtaments no prohibition lies (a). 237: 
SECONDLY, That the probate of teſtaments concerning lands 8 
only, and no goods contained therein, ought not to be proved in —— 4. 
the ſpiritual court by compulfion, although they may be proved Powel on De- 
there; and if there be a ſuit to compel any to prove ſuch teſtaments v, 688. 


(a) 9. Co. 37. Eq. Ca. 207. 
Ce4 in 
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Nr rare in the ſpiritual court, a prohibition lies: and commonly ſuch will 
A_ u hese the lands are deviſable by cuſtom, are proved betore the or- 
nnn dindry; and therefore 1HE REGISTER, 246. mentions, that wills 
| of land in London are firſt owe before the ordinary, and after be- 
(4) R. 339. fore the mayor in the huflings (a): and in boroughs a deviſe of 
Co. Lit. 111. 3. Jands by cuſtom is as a deviſe of chattels, and fo termed and re- 
gp n puted. Then when a will is concerning lands and goods, and iz 
29. Car. 2. c. 3. One entire will (as the concluſion of this will makes it), and in the 
will of the land is a clauſe, that the profits of the lands ſhall be 
for the performance of the will,“ ſo as it is a mixed will, it 
reaſon it ſhould be proved entirely in the ſpiritual court, to enable 
the executor to ſue for debts, and to expedite the payment of thy 
legacies, which otherwiſe might be longer delayed : and the pro- 
6. Co. 23. b. bate of the will for the land will not prejudice the heir, for it ſhall 
not be evidence at the common law; nor the witneſſes being there 
examined, their examinations ſhall be given in evidence at the 
common law. And he cited the reſolution and agreement of al! 
Cre. Jac. 346. the Judges hefore the king, that where a teſtament is made of /and 
Ante 115 and goods, no prohibition hes to * the probate of the ſaid teſta- 
5 ment for the goods; and that in ſuch caſe the teſtament being 
mixed of land and goods, probate ſhall be of the entire will, and 
ought not to be of parcels. And he likewiſe cited the caſe 9. Elia. 
Dyer, 264. that land was deviſed to be ſold for payment of legacies, 
the land being ſold, the ſuit for the money to be diſtributed may 
be in the ſpiritual court, contrary to the opinion in 4. & 5. Phil. 

& Mary, although it be riſing out of the land. 


See the caſe e And Jones, Fu/tice, agreed with him in reſpect of the inconve- 
Mill v. Thon- nience which otherwiſe might enſue, if the probate of the teſtament 
Gn, oe, 266 for the goods ſhould be deferred; and they both held, that a con- 
| ſultation ſhall be awarded. And although it is here granted upon 
motion without ſpecial pleading and demurrer, yet he ſaid it was 
good enough; for anciently in this court there were no declara- 
tions and ſuggeſtions upon prohibitions, but they were granted 
upon motions. And conſultations were granted upon motions 

without demurrer, as in the cotamon pleas. 


See Weflley's But J argued to the contrary, FirsT, That the prohibition is 
Ge, arte, page well granted, and upon good grounds; and therefore a conſulta- 
$4- tion ought not to be awarded. SEcoxnDLY, If it ſhould be awarded, 
yet it ought to be after plea and demurrer, ſo as the matter might 

appear in pleading for what cauſe it is granted. To THE FIRST, 

that it is well granted, becauſe the prohibition, as it is drawn and 

granted, doth alledge that the teſtament is made of the land, and 

no mention of the goods; and thereby is endeavoured to make a 

probate of this teſtament, which concerns lands only, and ſo to 

draw into queſtion laicum feodum; and always in ſuch caſes a n 

hibition was granted. And whereas in THz REGISTER it is ſaid, 

that the probate of teſtaments in Londen is firſt before the ordinary, 

and then in the huſtings, it was anſwered, that is alledged to be by 

ſpecial cuſtom ; which proves, that without ſpecial cuſtom it ought 

not to be proved there. And to the reſolution of the Juſtices, 

that a prohibition ſhall not be granted to ſtop the probate of a teſ- 

tament for goods, where it was made for land and goods, that doth 

« Not prove that a prohibition may not be granted to ſtop the por 

ald, 


bate of a teſtament for lands. And, as my brother BSRKLEY 
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teſtaments of land only ſhall not de proved in the ſpiritual court; Narr 
and a prohibition ſhall be granted if they ſo do : ſo here, for any tali 
thing which appears to the contrary; and, as it is ſuppoſed in 1 
prohibition, the Court as judges cannot take conuſance that it is 2. Roll. Ab. 316. 
otherwiſe : and although the copy of the teſtament be ſhewn unto 
us, that it is in one entire paper, and one ſeal, and the other cir- 
cumſtances before mentioned, yet that is but private information, 
of which we are not to take cognizance as of matter of record; ; 
And I aſſented to the caſe in . Elia. but upon this reaſon, Becauſe 1.Roll. Ab. 926. 
the land being ſold the money is perſonal, and aſſets in the hands 92" 8 4. 
of the executors, ſo as it favours not of the realty being executed. gy 
SECONDLY, I held, That if conſultation ſhould be granted, it 
ought not to be in this manner, contrary to the uſual courſe, upon 
a motion, without pleading and demurrer ; and as it is here upon 
an interlocutory ſpeech at the bar only, the ground thereof not ap- 
ring of record : and inconvenience would enſue if ſuch courſe 
ſhould be ſuffered ; for the party might be prejudiced, and perad- 
venture erroneouſly, and yet he ſhould not have his writ of error. 
And for this very cauſe divers precedents have been where prohi- 
bitions were granted; as in the caſe of The Marquis of Wincheſter (a), 
Lloyd v. Lloyd (b), Weſtly's Caſe (c), and Hill v. Thornton (d), where 
a prohibition being granted, and a trial had, whether it was a good 
4 and found good, yet a conſultation was granted only for the 
goods. 
But here in this caſe a conſultation was granted generally. 
(a) 6. Co. 23. (5) Mich. 38. Eli. Roll 355. (e) Ante, 4. (4) Ante, 166. 


Miller and Johns againf Manwaring. Care 8. 
ERROR of a judgment in Che/ter, in an ejectment of lands in Tenant by the 
Blacon, of the demiſe of Sir Randolph Crew, the 12th of Augu/t, casted grams 2 

4 Car. 1. where, upon a ſpecial verdict, it was found, that —— Ay 
| John Earl / Oxford and Elizabeth his wife, in right of the ſaid ther leaſe to I. 
Elrzabeth, were ſeiſed in fee of the manor of Blacen, whereof the d <ommence 
land in queſtion is parcel, and had iſſue John. Afterwards the ſaid nter to * 

obn Earl of Oxford, by indenture the 10th of February, 27. Elen. S. marciateratare; 
et that manor to Anne Seaton for thirty-four years. at Elixabeth and another 
Za Fours by . Las 22 _ arch, 31. Hen. 8. the ſaid John nay ons 

arl of Oxford died. rward, 20th Fuly, 35. Hen. 8. the ſaid !“ 8 
Fon the ſon, tlien Earl of Oxford, by es , reciting the leaſe _ _— 
to Anne Seaton to be dated 10th February, 28. Hen. 8. let the ſaid heir grants ano- 
manor to Robert Rocheſter, c BABENDUM after the end, ſurrender, ther leaſe of the 
* or forfeiture of the ſaid leaſe to Aune Seaton for thirty years,” Premiſes to B. 
and they find, that after the making of the ſaid indenture, the ſaid ge cf of . 
words ** 28, Hen. 8.” were raſed and altered, and made ** 27. Hen. d.; — — 
and that afterward, viz. 26th March, 35. Hen. 8. the ſaid John Earl mil. reciting the 
of Oxford, by indenture betwixt him and Hamlet Freere (reciting the leaſe to B. : the 

e to Anne Seaton, 10th February, 27. Hen. 8.) granted the re- — 

verſion of the ſaid manor and premiſes to the ſaid Hamlet Freere, CONE 
p HABENDUM the ſaid minor and premiſes from ſuch time as the who made a 
A lame ſhall revert and come to the poſſeſſion of the ſaid earl or his leaſe to the 
. by ſurrender, forfejture, or otherwiſe, for ſixty years:“ Plant. 


in 4. Eliz, the ſaid Fobn Earl of Oxford died ſeiſed, ot. 59% 
W. Jones, 354+ 


1. Roll, Abr. 849. 2. Roll. Abr. 29. 44- 
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Mil tes 2nd and the ſaid manor deſcended to his fon Edward Earl v Os 4: 
Jonn* that he by indenture betwixt him and Gefery Morley, dated 14th 
hy Tuly, 15. Eliz. reciting, ** 2 118 father by indenture, 
goth July, 35. Hen. 8. demiſed to Robert Rocheſter the ſaid ferm 
ot manor of Blacon, AEN DDR for thirty years, from the end ot 
detetmination of the leaſe made to Anne Seaton, dated 19th Fr. 
a. Levinz, 2:4. © bruary, 27. Hen. 8. for twenty-four years” (which is a falſe re. 
cital, for in _— leaſe 1t is recited, that the leaſe to Anne Seaton 
was dated 10th February, 28. Hen. 8.), and re-granted the leaſe 
«'to Hamlet Freere for ſixty years, to begin after the expiration, 
« ſurrender, or forfeiture (omitting the words . or otherwiſe”), of 
„the leaſe to Ane Seaton, the ſaid Edward Earl of Oxferd de- 
«+ miſed the ſaid manor and ferm of Blaconto the ſaid Geffery Morley, 
1 _— from the end of the faid leaſes, for fifty years.” 
And if, &c. 


The queſtionis, So the queſtion was, Whether any of theſe leaſes to Hane 
_ Which of thefe'* Freere or Aeorley be good, and were in eſ at the time of the leafe 
traſes are good ? made by Sir Randolph Crew? for Sir Randolph Cretu claimed the in- 
beritance of the manor from the Ear! of Oxford, and Sir Millan 
Norris claimed the leaſes from Morley and Freere, and under him the 
defendant claimed. And judgment was given in Cheſter for the 
"plaintiff. | | beg 

And now error was brought of this judgment; and the error aſ- 
ſigned in point of law, that judgment was given for the plaintiff, 
— itought to have been given for the defendant. And after ſeveral 
arguments at the bar by Rol IE, and Mason, Recorder of Landon, 
ar the plaint F in the writ of error, and CAL THROr and SERJEANT 
EDLEY, for the defendant, it was now this Term argued by the 
Juſtices ſcriatim; and all the Juſtices agreed, that the judgment in 
Cheſter was well given, and ſhould be affirmed. 
1% tenant by TE FIRST QUESTION moved was, Whether the leaſe to Au 
Abecurteſy make Seaton was determined after the death of John Ea! of Oxford who 
> leaſe for years made it, who was ſeiſed thereof in the right of his wife, and tenant 
reſerving lea, by the courteſy, or only determinable by the entry of the heir? for 
On. if it were only determinable, then, no entry of the heir being found, 
— — his it was continued, and the reverſion was in the Earl of Oxford the 
desch that ao fon at the time of the leaſe made to Hamlet Frecre.— But for this 
acceptance of point, upon the firſt argument, RICHARDSON, then living, agreed 
— egen with the 1 uſtices, that it was determined and void by the 
— death of the ſaid John then Earl of Oxford, tenant by the courteſy, 
— the wife being dead before, and then Anne Scaton was but tenant 
5 en at ſufferance, and the freebold in the Earl of Oxford, and no rever- 
avgh. 30. ſion; and for that point over- ruled it without further. argument 
2. Bac. Ab. 397, for it is abſolutely determined by the death of the tenant by the 
75. courteſy ; and no acceptance of the rent, or confirmation after by 
Aa 50. the heir, can make it have continuance. Vids 1. Eqdw. G. Ae- 
| Poug. =" * b 19. 2. Co. 77. the caſe of Harvy 9. Thom, cited 8. Co. 34 

in Payn's Caſe. p24 
A tzafe to com- © SECONDLY, When the leaſe to Rocheſter began ?—And as to that 
mence after ALL THE JUsST1CEs reſolved, that it began preſently at the time 
th &:termina- of the ſealing, becauſe there was no ſuch leaſe in eſ to Anne Seaton 
Lag thatl bern at the time of the leaſe to Rocheffer, but determined three years be- 
preſentix, if the prior leaſe was void in law, Poſt, $02.1, Roll. Ab. 849. Hob. 129. Co. Lit, 46-d. 
3» Bas, Ab. 663. 3. Bac. Ab. 427. fore 
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fore, by the death of the ſaid Earl of O ard ;, a | 
ſuch teaſe made to Anne Seaton but 4A _ 12 wan N X I 
ending than 1s recited ; and therefore it began preſently. Vide «ge: 
+ 2 6. Br. © Leaſes,” 62. 6. Co. 36. a. in the Biſhop of Bath's — 
1 : Plow. Throgmorion's Caſe ; Co. Lit. 40. b. 4 Co. 74. a. By. 116. 
HIRDLY, The leaſe to Rocheſter bein i 
after the ſealing and delivery 4 — Po oye mr — — — 
tauſe to make the leaſe void, or if the leaſe be good notwichſtanding ditaments is do- 
this raſure? — And JoxEs and BenkKLEY, Faſtices, held, that thi ſtroyed by an 
deed i voided by the raſure, but the leaſe is good and remai — — 
off — _ — ure: and as to that took a difference 2 — 5 
a e loſeth his eſſence by a deed, viz. i — 
have an eſſence without a deed. 2 leaſe Ivy a, 2 * iter in — 
tithes, or grant of a rent-charge, or ſuch like, if the deed be aſe — 
after delivery, it determines the eſtate and makes it void —— 
. the eſtate may have eſſence without a deed, there althou — — 
= created by a deed, and thedeed is after raſed by the part big _ r 
or a ſtranger, that ſhall not deſtroy the eſtate althou 1 de- Gro Lie 
— = — 42 5 here doth not make ö — 2. Roll, Ad. ot 
ne it. But 7 argued to 1 1 . Rep. 
2 foraſmuch as it is a leaſe * rr it —— a ps 10. 
2 , _ 2 1 vn bath = intereſt by the deed Aang u, 
| d. e deed, and his i y hi . 
act, as if he had ſurrendered ; nd the —— . 1 Lie, 113. 
* — determine the deed and the covenants, but Ac bimfelf 2 
- ot Ho it, but peradventure quoad the leſſor it may hav e 
a _ the leſſor will; bur this is at his election, and wes ts 
" _ of the leſſee. Sec for this point, 11. Co. 27. Dy. 26 
. Co.g7. in Docter Leyfeild's Caſe, 7. Edw. 3.57. 1 H. 8. 2 
OOO 3-42. (a). ee IN 
 FovarhLy, Whether the leaſe to Hamlet Freere 
— 4 — that 1 — eery . * * the — beats of 
fion and hath no reverſion 7 it is if Seat _ the land in poſſeſ- 3 
f : ton's lea e 
25 and Rocheſter's leaſe be void by the raſ — — Fr 
ö by virtue of the leaſe, becauſe it is not found that — — 
mn en by virtue of the leaſe, and ſo cannot be an eft a leaſe af — 
= — 2 reverſion), be a good leaſe: And for this point C © made by his an- 
= = CEs agreed, that it is merely a void leaſe; fort — cy . — 
— L es is only of a reverſion, and it was the intent of — — — 
ws e reverſion only expectant upon the former — 4 — . * 
— mn is not any reverſion, it cannot paſs the land in ſſeſ- ond teaſe 
vn we — — name of a reverſion lands in poſſeſſion — ame lo 
— met I 
. % , 111 rat | 
Rams | — not ſo , conver ſo. And — 3 — . — 25 
1 to hold” the land, that ſhall not paſs the land in ; gy 
And dee fo — — he ſhould have the lands ſo — 
rued, that the — things according !* Co. 105. b. 


to the intent of the parti : 
parties, and the againſt the grantor — = | 


Jones, 355. 3. Com. Dig. 22:3. Co. Lit. 22. b. 


— to this point | t 

e. 3, which — 29. Car. 2. ing ; and therefore the deed of writirig ; af 
which makes it neceſſary that all leaſes the 1 
f ry eſſence of the leaſe, Ste 3. Bec. Abr. 


according 
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NMEA d Sccbrding to the apparent intent: and here the grant and demik 
Jonn® js only of a reverſion, and the habendum ſhall enlarge it contrary to 
1 the grant; ſo this leaſe to Hamlet Freere is merely void; and if it 
e be not void, it is determined in time, for it began from the date, 
Aine, 133. and then it is determined by efluxion of time. See expreſs autho- 
rities, that by the grant of a reverſion, if he hath not a reverſion, 
nothing paſſeth, Co. * 46. 324. b. 10. Co. Lefeild's Caſe. This 
point is recited to be ſo reſolved, g. C3. 124 b. * Caſe ; Plau. 
196. 423. 433. 146. in Throgmorton's Gaſe. And where it was ſaid, 
that the words © and other the premiſes would carry it, it was an- 
ſwered; that cannot be, for other” is always another thing than 
that before mentioned; and the reverſion of the manor of Hlacan 
is expreſsly mentioned; ſo © other” cannot be extended to it. Vid: 

R. 2132. 1. Co. 177. a. 35. Hen: 8. Grants, Br. 150. 


Aleaſe intended TRE FIFTH QUESTION was, Whether Morley's leaſe was in 95 
ro commence i= at the time of this leaſe made by the plaintiff *'—And IT was 
Eee me RESOLVED that it was not, for that miſ- recites the former leaſes, 
poſer leak on and ſo hath the ſame rule as the former, where it recites leaſes and 
which it de- there be not ſuch; therefore it ſhall begin from the date, which 
pends in a ma- being in 19. Eliz. for fifty years, ended 1623. Wherefore for all 


mn" a theſe reaſons the judgment was affirmed. 
diately. Co. Liz, 45- b. Dyer, 116. Plowd. 148. Lev. 77. 2. Leon. tr. 244; Vatigh. 73. 3. Bac, 
Ab. 427. | 
Sir John Stonehouſe and Elizabeth his Wife againſt Sir 

| John Corber. 
In waſte, the FRROR of a judgment in the common pleas in waſte. Divers 
plaintiff hews I= errors were aſſigned concerning the waſte, and the proceedings 


, Carty, - 


dae 10 B. for therein; all which being over- ruled, 


to A. in tai 
— — One main error was aſſigned ore tenas by HENDEN, Serjeant, at the 
in fee ; that 4 bar, For that in the action of waſte he declares, that Sir Richard 
can if pong Corbet was ſeiſed in fee, and in Eafter Term, 8. Fac. 1. levied a tine 
nie, and com. If that land to the uſe of himſelf for life ; and after to the uſe of 
mitted wafte to Elizabeth his wife for her life; and after to the uſe of himſelf and 
the diſheriſon of the heirs males of his body; and after to the uſe of Sir John Corbety 
>. no Mag laintiff, and the heirs males of his body, and to the uſe of the 
tappres det 4, beirs of Sir Richard Corbet : and that afterwards, in Hilary Term, 
died withus 8. Jace I. the ſaid Sir Richard Cirbet levied another fine of the ſame 
Mee. land to the uſe of himſelf for life ; and after to the uſe of Sir John 
Jones, 3544 Corbet and the heirs males of his body; and after to the uſe of the 
2. Roll- Ab. 331. right heirs of the ſaid Sir Richard: that afterwards Sir Richard 
3 died, and that his wife entered, and was ſeifed for term of het life, 
. 3 the reverſion to the plaintiff; and that afterward ſhe married Sr 
234- John Stonehouſe, and committed waſte ad exhereditationem of the 
Hob. 1. 6. plaintiff, The error aſſigned and infiſted upon was, That the plain- 
Con, ang tiff hath not ſufficiently entitled himſelf to the reverſion to puniſh 
"5200-4 the waſte, becauſe he doth not alledge that Sir Richard Corbet was 


. is dead without iſſue male; and if he be not dead without iſſue 


L Term Rep. male, the plaintiff cannot puniſh this waſte : and although the 
141. deſendant by pleading to the waſte, hath admitted it to be to this 
diſinheritance, yet intendment ſhall not help it, being matter of 


ſubſtance, 


Hilary Term, 10. Car. 1. In B. R. 401 
But it was thereto anſwered, That foraſmuch as it is ſaid ſhe en- 81 Jon 


and was ſeiſed for life, the remainder to the plaintiff, it is in- jy er 
tended that Sir Richard is dead without iſſue: alſo, he alledging it gramp © 
to be done to his diſinheritance, that cannot be if the other had 874 Jong 
any iſſue alive; and the verdict bath found it to he to his difinhe- Cox. 


riſon, by which it is to be intended, that Richard died without iſſue. 
Wherefore BeRKLEY and MyYsELF held it to be no error; but 
oxxs doubted I IIS Gp another motion, it was 
adjudged, that the firſt judgment ſhould be affirmed. Vide 5. Edw. 3. 
pl. 37. 7. Eqw. 3. pl. 46. 13. C14. Eliz. Dy, 304+ 10. Ce. 63. Ante, 381. 
Nuper, Sc. ; 


Bowton againſt Nicholls. Cat 10. 


ENNOR of a judgment given in the common pleas; where judg- The deſendant 
ment was given for the defendant, and that judgment here ee have 

affirmed, and ten pounds coſts given here to the defendant upon the (fercor br = 
ſtatute of 3. Hen. 7. C. 10. (a). dy the plaintiff 


— 
Gr1NsToON now moved, that coſts were not grantable: for the 10 _— 


ſtatute is, where judgment is given againſt the defendant or tenant, gecurion is 
and he, to delay the execution, brings a writ of error, and the judg- thereby delayed. 
ment is affirmed, that he ſhall have coſts for delaying his execution. Ante, 145. 175. 
But here the judgment is given for the defendant in the common 363 - 

pleas, ſo no execution was to be awarded there againſt him; but Co. Ez. 627. 
the plaintiff was barred; and although the plaintiff brought the WED o_ 
writ of error, and the judgment is here affirmed, yet it is out of the 2. Bac. Ab. = 
ſtatute. | 4. Mod. 7. 


ALL THE Coun were of this opinion, upon conſideration of the : 33 
_ wherefore a ſuperſedeas was awarded to ſtay execution for 751. & 
coſts. notise 


(a) But now by 13. Car, 2. ſt. 2.c.2.if tiff, after any judgment for the defendant, 
error be brought of a judgment after ver- ſue error, and afterward diſcontinue, or be 
did, and the judgment be affirmed, the de- nonſuited, or have judgment againſt him, 
ſendant in error ſhall have double coſts ; the defendant ſhall have coſts, 
and by J. & 9. Will 3. c. 2, if the plain · 


Eaſter Term, v3 
11. Car. 1. In the King's Bench, 
Sir John Brampſton, Kut. Chief Juſtice, 
Sir William Jones, Kt, 


Sir George Croke, Kut. Juſticet, 
Sir Robert Berkley, Knt. . ö 


Sir John Banks, Kut. Attorney General. 
Sir Edward Littleton, Knt. Solicitor General. 


—— — 


Memorandum. | Carr x, 


| HE firſt Saturday of this Term, being 18th April 1635, Baanraros 
Sin JoHN BRAMPSTON, Knight, of the Middle-Temple, one *ppoinced Chief 

of the King's Serjeants, was made Chief Juſtice of the — 

King's Bench. And firſt the Lord Keeper made a grave and long Ante, 223. 

ſpeech, ſignifying the king's pleaſure for his choice, and the duties 

of his place; to which, after he had anſwered at the bar, returning 

his tanks to the king, and promiſing his endeavour of due per- 

formance of his duty in his place, he came from the bar into court, 

and there kneeling, took the oaths of ſupremacy and allegiance ac- . 13 

cording to the ſtatute 3: fac 1. c.. : then ſtanding he took the oath * 

of Judge; which is the ſame oath that all other Judges take: then he 

was appointed to come up to the bench, and then his patent (which 

was only a writ to attend the office) being read by BROOME, Se- 

condary, the Lord Keeper delivered it to him. But Jowes ſaid, 


yg patent ought to have been read before he came up to the R. 125. 


Anonymous. Car 2. 


APROHIBITION was prayed by GRIM8TON to the ſpiritual To pay a penny 
court for ſuing for tithes of lambs ; ſurmiſing the cuſtom to be, for every lamb 
Thatif one hath lambs under the number of ſeven, he ought to pay . 3 
a halfpenny for every lamb under that number in lieu of all tithes ue enn 
of lambs; and if he had but ſeven, the parſon ſhould have the lamb, the par- 
ſeventh lamb, and ſhould pay threepence ; and if he had eight, he ſon paying two. 
ſhould pay twopence ; a 74 he had ten, the parſon ſhould have Pence, Kc. is a 
the tenth without paying any thing, —BERKLEY and Jones, Fuſ- * 
tices, held, that the canon law is ſo, and ſo received in the ſpiritual 1. Roll. Abr. 
court: and it is ſurmiſed, that the ſpiritual court allows of it; and * = 
therefore there needs not any — But becauſe it was al- Latch. — 
ledged that it was a cuſtom, and the parſon would ſtay until the Dougl. 204. 
tenth, and would refuſe to accept according to the cuſtom, and 
that in the ſpiritual court this ſurmiſe is not allowed ; therefore 
Br AMPSTON, Chief Juſtice, and MYSELF conceived, that a prohi- 
bition js grantable for that cauſe: and Joxxs and BERKLEy agreed, 


that it ſhould be granted ; and the party might demur if he would, 
| | | Arso, 
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Apen Also, for tithes of aftermowth, that there is a cuſtom, in con. 
— pay wwe ſideration that he ſhould make the firſt tonſure into good and ſuf, 
+ ficient hay, and ſet it out in cocks ſufficiently dried and 
conſideration of Ys | Y ready to 
making the £-ſe carry, that he ſhould be diſcharged from the payment of tithes of 
e into hay the aftermowths.— And THAT WAS HELD agood ſuggeſtion, by rea. 

i good. ſon of the coſts he beſtowed in making it to be perfect hay. 
Cro, Eliz. 600. Cro. Jac. 42. 116. 12. Mod. 498. Bunb. 10. 314. 3. Com. Dig. 94. 1. Roll. Ab. 646, 
Moor, 916. Hob. 250, Dovyl. 204, 
Tithe of bes AND upou a ſurmiſe made that he was ſued for tithes of bees, 
that in conſideration he paid honey and wax, and was at the charge 

— g05 for hives and maintenance of them in winter, he ſhould be dif. 
tithe of their Charged of the tithes of the bees themſelves. — And upon theſe ſur. 
honey, wax, and Miſes a prohibition was granted, being one of the firſt caſes moved 
— after BRAMrs rox was made Chief Juſtice, 
Poſt. 359. F. N. B. 51. 1. Roll, Ab. 651. 3. Com, Dig. gg. Dougl. 204. 

Care 3 | Hawkings againſt Billhead. 

N Trinity Term, 10. Car. 1. Roll 1312. 
Aithough it ap- ACT ION FOR WORDS. Whereas the plaintiff was of good 
pear upon _ name and fame, and of a chaſte converſation, and divers had 
—— offered to marry unto him their daughters; and whereas he was in 
not brought communication with one Milliam Ruſſell to marry his daughu, 21d 
within the time the ſaid //:/ham Ruſſell was willing to have his daughter to match 


of limitation, with him, and offered forty pounds in marriage; that the defen- 


* os. dant, having communication with one J. S. and others of the 


euvantage of it plaintiff, on the twentieth of September, 7. Car. 1. to diſcredit th: 


on motion, but plaintiff and hinder him of his marriage, ſaid of the plaintiff, 


moſt plead the « That the plaintiff had lain with ſuch a woman and others, 

— and them carnaliter cognouit; by reaſon whereaf the ſaid 

* Mlliam ＋ utterly refuſed to give his daughter to match with 

him ; and that he cauſed the plaintiff to be proſecuted in the arch- 

deacon's court for that incontinency ; and thereupon he brought 

14. Raym. 838, his action in this court in Michaclmas Term, 10. Car. 1. The de- 
5 fendant pleaded not guilty; and found againſt him, 

And now Mavxaxp moved in arreſt of judgment, that theſe 
words being ſpoken 20th September, 7. Car. 1. and the action being 
brought in Michacimas Term, 10. Car. 1. (whereas it ought to be 
brought within two years by the ſtatute of 21 8 1. of limitations 
by his own ſhewing, it is brought for words ſpoken above two 

years; and therefore he is to be barred of this action. 


But becauſe he had admitted the action, and had not pleaded the 
ſtatute of limitations, but not guilty ; Jones and BERKLEY, Juſtice, 
held, that he ſhall not now have advantage thereof. And Jovts 
| ſaid, that he knew it had been ſo ruled twice in the time of the 

Loxp LE a, Chief Juſtice, and in the time of 8Six RANDALL CREV, 

Chief Juſtice; for otherwiſe there ſhould be a miſchief in this court 

more than in another court, viz. in the common pleas, where 1 

proſecute by original and outlawry; and if the outlawry be reverſ 

the ſtatute aids the plaintiff. But here they proceed by latitat, where- 

by the cauſe of the action doth not appear, and may peradventure 

divers years continue by proceſs, before the defendant may be ar- 

(% L4. Paym. reſted (3): and the plaintiff in his declaration needs not ſhew the 
333- 435- 3885. cauſe wherefore he did not commence his ſuit ſooner ; for if he 
ſhould do ſo, the declaration would be more, prolix than was - 

| | yeni 


Eaſter Term, 11: Car. 1. In B. R. 405 


nent. But if the deſendant pleads the ſtatute of 21. Tac. 1. c. . then Hawernas * 
on tat by the replication ought to ſhew — cauſe why he 3 : 
did not bring his action within the time limited by the ſtatute (a), , 
otherwiſe he is to be barred ; for the ſtatute allows of many im- (a)z.Bur:.g61, 
iments; viz. infancy, impriſonment, offer /e mer, and others 
erein mentioned; which ſhall be ſufficient cauſes that the action (5) $tra. $46. 
was not brought ſooner (5); — 


But I doubted thereof, becauſe by his owti ſhewing, it appears 8 


that the action is not brought within the time limited by the ſta- 
{ute, and the ſtatute is in the negative, * that it ſhall not be brought 
« but within the time ;”” ſo the Court ex ee ought to abate it; 
unleſs he had ſhewn wherefote it was not brought within the 
time. 


But by the opinion of THE orhER JuSTICEs it was adjudged 
for the plaintiff, unleſs other cauſe, &c. 


The Caſe of Baker againſt Hacking. Cain 4, 
Vide ante, Page 387. 


TH caſe was now this Term argued at the bar, and after at A leaſe for life 
the bench. And BramysToN, JONEs, and BERKLEY, Fu/- — 1 
lices, argued, that the deviſe was void; for they all held, that the c f. me by 
leaſe for life is only the leaſe of the tenant in tail during his life a tenant in tall 
and the life of the leſſee, and then it is a diſcontinuance, and the and the rever- 
reverſion taken from him in reverſion is diſplaced ; and then he, bboner is fee, 


having —_ in the reverſion but only a right, cannot make a . . 


deviſe, for the leaſe being a leaſe for life, rendering a pepper-corn, — _ oy 
is not warranted by the ſtatute of 32: Hen. 8. c. 28. and then eſtate in tail, 
being a leaſe for life of the leſſee, the livery is only made by the dot of the re- 
tenant in tail, for he hath the ſole power of the immediate free- 2 — 
hold and the immediate poſſeſſion and inheritance: then when — is in 
on make a leaſe for life, it is an immediate wrong to the intail, the reverfioner 
and diſcontinues the eſtate- tail during the life of the leſſee ; and by the death of 
the tenant in tail hath gained a new fee, and is ſeiſed of a reverſion de tenant ia 


in fee expectant upon the eſtate for life during the leaſe, and it is — 


4 new reverſion in the plaintiff, And for that =_ relied upon the lee ſur- 


THE YEAR-BvoKs 11. Hen. 7. and 13. Hen. 7. If there be te- vive. 
nant in tail, remainder to his right heirs, he may be reſtrained by 1 Roll. Ab. 6 

a condition not to alien, for his feoffment is there held a diſcon- 2, Roll. ab, = 
tinuance. And Jod xs cited a caſe adjudged, Lord Cromwell v. 121. 

Andrews (a) : Tenant in tail, remainder to his right heirs, makes a 1. Lev. 36. 
ſeoffment 4 deed, and delivers the deed to the feoffee, and after ©*: Ut. 224. 
livery is made by an attorney; the queſtion was, Whether the re- ly 4 281. 
mainder paſſed by the delivery of the deed ? for then livery to him 2. And. 2 10. 
in remainder had not been a diſcontinuance. But it was reſolved, Lat. 732. 


that it was a diſcontinuance; and there is no difference when te- 3 Com. Dig. 76. 


nant in tail, remainder to his right heirs, makes a feoffment, and Bs 2.2 


when he in reverſion and tenant in tail join in a leaſe for life, 3. Com. Dig. 7 
which is a diſcontinuance; and it is a diſcontinuance preſently, Cowp. 702. 

or it cannot be a diſcontinuance by the death of the tenant in tail H. l. Rep. a6. 
having iſſue ; for, as BRAMySTOx ſaid, the change of the reverſion 


(#) Cro, Eliz. 75. 
exo. CAR, —p— is 
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Eaſter Term, 11. Car. 1. In B. R. 


Bart: is preſently by the livery or not at all, and it is not changed hy 

again} the death of the tenant in tail having ifſue ; and that being a leaſe 

Kacxix®. for the lite of the leſſee, canuot be conſtrued to be a leaſe for the 

life of the tenant in tail, (as it ſhall be conſtrued if it be not a diſ. 

<ontinuance), and after his death without iſſue, a leaſe for life 

againſt him in reverſion. Wherefore wy all concluded, that it 

was a diſcontinuance, and judgment ought to be given for the 

defendant. | | 

But 7 argued to the contrary, that it is not any diſcontinuance, 

nor the reverſion diſplaced : FirsT, Becauſe it ſhall not be taken 

to be a tortious leaſe and a diſcontinuance, when by any means 

it may be conſttued a good and rightful leaſe; and it may be here 

ſo conſtrued, when tenant in tail and he in reverſion join, far it 

is an eſtate derived out of both their eſtates, vi. a leaſe of the te- 

nant in tail as long as he lives, and afteryard of him in reverſion, 

Bull. N p. 100. as Trefort's Caſe (a) is reſolved. SECONDLY, It is no diſconti- 

1. Lzv. 6. nuance, becauſe they join in the leaſe, for he in reverſion joins in 

| the act of making of this leaſe, and ſo it is not the intention of 

any of the parties to diſinherit him in reverſion, and to take away 

or diſplace the reverſion: wherefore the law ſhall not make any 

ſach conſtruction; eſpecially here, when tenant in tail is dead 

without iſſue, there is not any iſſue againſt whom there ſhould be 

a diſcontinuance ; and it is not a diſcontinuance to the reverſion, 

becauſe he joined. To prove this was vouched Bredon's Caſe (b), 

And an a may be a diſcontinuance now, and not a difconti- 

nuance by matter ex fe/? ; as if tenant in tail infeoff him in te- 

verſion and a ſtranger, and he in reverſion ſurvive, it is no diſ- 

continuance. So if huſband and wife make a leaſe for life, by 

deed, of lands of the wife, if the wife, after the death of the hu 

band, agree, it is no diſcontinuance ; but if ſhe diſagree, it is: 

diſcontinuance. So here, if tenant in tail had died having iſſue, 

it might have been a diſcontinuance againſt the iſſue; but if other- 

wiſe, it is againſt the intent of the parties to conſtrue it to be: 
diſcontinuance when tenant in tail bath no iſſue. 


But ALL THE OTHER JusTICEs held it to be a tortious act in 
itſelt, and that although he hath not afterward any iiſue, it is not 
material: wherefore it was adjudged for the defendant. 


— 


(2) 6. Co. 14. Co. Lit. 45. 2, (% 27, Hen. 8, pl. 13. 1. Co. 76.4, 


. Mayo againſt Cogſhill. 


In gement . TARROR of a judgment in ejectment againſt huſband and wik, 
—— E The defendants pleaded not guilty, and the wife was found 
e. r the huſband found not guilty ; and judgment againſt ths 


— oh m 5 uſband and wife, quod capiantur. 


— The error was aſſigned for this cauſe, Becauſe the judgment 


7d capianter, ought to have been againſt the wife, quod capiatur, and not againk 
againit boch, the huſband where he is acquitted, for he ought not to be impn⸗ 


js not error. . 1 
Dat gente: ſoned for his wite's offence. 


Cro. Eliz. 381. 1. Roll. Ab. 121 Moor, 704 Cre, Jas, 109. 449- 9. Co. 71. a, Hob. gs, 101. 
Sun. 1167. 1137. Will, 149 i hy 
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Eaſter Term, 11. Car. 1. In B. R. 


But Rol. LE, for the defendant in the writ of error, moved, that 
it is not any error, and that the judgment in this caſe ought to be 
againſt them both, ud capiantur; for it is only for the fine to the 
king, and the impriſonment is no longer but until the fine be paid, 
and the huſband ought to pay it, for the wife cannot. And to 
prove this he Cited a precedent in this court, Lewes v. White (a), 
where, in a writ of error upon a judgment in the common pleas, 
in treſpaſs againſt huſband and wife, they pleaded not guilty, and 
the huſband was acquitted, and the wife only found guilty ; and 


the judgment was againſt them both, quid capianter : and it was 


aſſigned for error for this cauſe, and the judgment affirmed. And 
Broom, the Secondary, ſaid, that fo are all the precedents of this 
Court. 


Tux Couxr therefore here awarded accordingly, that, notwith= 
ſtanding this error, the judgment ſhould be affirmed. 


497 


Mayo 
againſt 


Ccosullt, 


But then another error was aſſigned, That in the declaration there Judgment in 
was not vi et arms; and upon view of the record it appeared, treſpaſs reverſed 
that it was in the writ vi et armis intravit, &c, but in the count it for want of 


was omitted. —W herefore for this cauſe the judgment was re- 
verſed (6). 


Vi et ermis in 


the declarations 
7. Hee. 6. 13. 


1. Hen. 5. 19. 1. Roll. Ab. 221. F. N. B. 86. Cro. Jac. 443. 526. 336. Salk. 656. 1. Saund, 81. 


Ld, Raym. 98 5. Carth. 66, 1. Bas. Ab. 92. 


a) Cro. Jac, 203. Ab. 191. Carth. 390. 5. Mod. 28 3. Runn. 
9 See 4 & 17, Car. 2. c. 8. 5. K 6. Eject. 131. 
Will. & Mary. e. 12. 4, Ann. c. 16. 5-Bac, 
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Trinity Term, 

11. Car. 1. In the King's Bench. 
Sir John Brampſton, Kat, Chief Fuftice 
Sir William Jones, Kat, | 

Sir George Croke, Kt. 
Sir Robert Berkley, Kut. 
Sir John Banks, Knt. Attorney General. 
Sir Edward Littleton, Kut. Solicitor General. 
—— — — — %——  —  — — 


RY Buſhell, Hurſtwayt, and Brand, againſt Yaller. 
| Trinity Term, 10. Car. t. Rell 456. | 
RROR of a judgment in the common pleas, by Bu/hel! the 


[ Juſlices, 


The principal 


ard bail cannot detendant, and Hu, /twayt and Brand the bail, in the com- 
— in a —1 mon pleas, againſt Taler. FI 
crror 


the principal GRIMSTON afligned for error, That no cepias was awarded 
judgment, againſt the principal, and yet a ſcire facias iſſued againſt the bail, 


_ _ and judgment againſt them. | 

373. * It was now moved, that this writ of error brought by the bail 
and the principal was not good, for they ought not to join in a 

Cro. Jae. 384. . —_— . 

Hon. 72. writ of error; for the bail may not avoid the judgment againſt 

Geeb. 449. the principal by any error which is in the proceeding, and the 


1. Lev. 137- principal hath nothing to do with the judgment againſt the bail. 


And ALL THE JUSTICEs were of that opinion, except BERKLEY, 
#70. who doubted thereof, becauſe by the judgment againſt the prin- 
3 Rep. cipal the bail is damnified; wheiefore he conceived they ſhould 

join in the error to avoid the principal judginent. But he agreed, 
that the principal ought not to join in a writ of error to reverſe 
the judgment againſt the bail; and afterward he conſented with 
the other Juſtices, that a writ of error lies not in this manner. 
Wherefore it was abated. 


Car 2. Townſend againſt Hunt. 
Hilary Term, 11. Car. 1. Rell 554. 


An afſvmpfit ASSUMPSIT. The plaintiff declares, Whereas Francis Town 
will be, al- fend made his will, and thereby deviſed to the plaintiff three- 
though the con- ſcore pouncs, to be — at his age of one · and- twenty years; and 
e made Anne his wife his executrix, and left aſſets to pay his debts 
pare; a» if the and legacies ; and that the ſaid Ame took the defendant to huſband, 
defendant pre- and afterwards the plaintiff came to full age; and the defendant 
miſe to pay the and his wife paid to the plaintiff, in part of payment of the faid 
hy ab ge legacy, upon the 23d of April, three-and-fifty pounds, who gave 
13 the to the defendant and his wife a general releaſe; that the defendant, 
plaintiff having, 28, September, 5. Car. 1. in conſideration that the plaintiff, at the 
an the defen- defendant's requeſt, had made a general releaſe to the defendant 


— and his wife, aſſumed to the plaintiff, that if his wife did not pa 
n.ral releaſe to his wiſe executrix, Ante, 223, 5 C. Jones, 363. 1, Roll, Ab, 13. Dyer, 17% 
®. Leon. 225. Ds he 
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Trinity Term, 11. Car. 1. In B. K. 40 


me ſeven pounds reſidue of the ſaid legacy in her lifetime, that he Town 
would pay it after his (the ſaid defendant's) wife's death: and al- N 
edges in ſact, that the defendant's wife did not pay the ſaid ſeven EY, 
unds in her life, and that he had required it of the detendant, hd. 302. 
and he had not paid it, per quod actis accrevit. Cro, Eliz. 59. 


194. 

Upon this declaration the defendant demurred ; and it was ar- Muor, 866. 
gued at the bar by FAR REER for the plaintiff, and by CALTHROP — Jac. 18. 
wr the defendant. And he ſhewed for eauſe of his demurrer, that, Cum, Dig, 
this promiſe, being for a conſideration paſt, is a void promiſe ; and 142. ; 
here is not a continuing conſideration, but zudum pattum unde non 3. Salk. 96. 
eritur actio (a) and compared it to the caſe in 10. Elix. Dyer, 272. a. (a) l. Roll Ab 
where one promiſed to one who was bail for his ſervant, to fave 11. ? 


him harmleſs, it was adjudged a void promiſe. Moor, 220. 


f "ee" ro. Ela. 193. 
BERKLEY, Juſtice, for this reaſon, was of that opinion: but if 404 $25. 193 


it had been a conſideration continuing, as in confideration of mar- 3. Lev. 98. 366. 
rying hisdaughter or couſin, which 1s as a gift in frank-marriage, it Stra. 552, 
had been good; but not here, no more than if in conſideration 
you gaye him an horſe a year fince he had promiſed to pay you 
ten pounds, which js void, becauſe paſt. | 

But Jus'r1cE Joxts and MYSELP, upon the firſt motion, con- 
teived it good; for if this promiſe had been mace at the time of 
the releaſe made, it had been clearly a good promiſe and a good 
conſideration ; then being made after the releaſe, foraſmuch as the 
releaſe is made at the defendant's requeſt (5), and the defendant (5) 2. Roll. Ab. 
hath the continuance of the benefit thereof, the promiſe upon this 1. p. 20. 
conſideration is gogd enough: for ſo the caſe imports in Dyer, 272, 3: E. 366. 
If the bail had been entered into at the maſter's requeſt, and aſter- _ in 
wards he had made the promiſe, it had been well enough. And 1. Com. Dig. 
for this purpoſe they vouched the caſe of Mar/h v. Rainsford (c); 142. 
and another caſe here of Rig ges v. Bullingham (d), where, in con- 
ſideration that the plaintiff, at the defendant's requeſt, had granted 
the next ayoidance of ſuch a church, the defendant, at a day after, 
promiſed to pay to the plaintiff one hundred pounds. After ver- 
dict upon non aſſumpſis, it was moved in arreſt of judgment, 
Fixsr, Becauſe there was no time or place mentioned when that 
grant was made.—Sed non athcatur ; becauſe it was but an induce- 
ment to the aQtion.—A SEcoxnD EXCEPTION, Becauſe it was à Continuing 
conſideration paſt, and it might be twenty years before. — Sed non confideratign. 
allccatur ;, becauſe it was made at the defendant's requeſt. 


Afterwards, in Michaelmas Term, 11. Car. 1. the principal caſe 
being moved again, ALL THE JUSTICES, /eriatim, delivered their 
opinions, that it was good; and it was adjudged for the plaintiff, 


(e) 1. Dany, 37. p. 25. 2. Leon. 211. (d) Cro. Eliz. 71 5. 


The King againf Sir Bafil Brook. 3 


RCIRE FACIAS, Ouare nen ſatisfecit a fine aſſeſſed upon him A jure facia 
8 at the juſtice · ſeat 10 the Foreſt. of Ocan. The plea was, that wit hs for a 
the juſtice-ſeat was at Gloceſter, which is out of the Foreſt. And fine = the 
thereupon it was demurred, becauſe the beginning of the juſtice- — . 
ſeat was within the Foreſt, though after adjourned to Gloceſter. — held out of ihe 


| ſoreſt.—1. Roll. Ab. 334. 4. Bas. Ab. 420. 
D d 3 Aud 


3 | Trinity Term, 11. Car. 1. In B. R. 


Tux Kixze And ALL THE COURT held it good enough, that the juſtice-ſen 
- ain being begun at a place within the Foreſt, it may be adjourned to 
1 BAsiL a place out of the Foreſt, &c. Wherefore it was adj udged for the 


Bxroox. king. | 


See ſtatute 7. Rich. 3. c. 3. 


ca 4. 5 The King againſt Mynn. 


ä —_—_—_ CIRE FACIAS, where ſuch judgment was given againſt him, 
a he being found a treſpaſſer, for cutting trees within the Foreſt 
removed into Without licence; and the proceeding againſt him being removed 
the King's by certiorari out of the chancery, and by mittimus ſent into the King's 
Bench, Bench, he pleading ſuch plea, and demurter there upon—1T was 

ADJUDGED for the king, | | 


„ Smith againſtySmith. 


on judgment ERROR of a judgment in dawer. The record certified the de- 
fendant in mi/ericordid, and the error intended to be aſſigned 
not be amerced, Was, Becauſe the defendant, being an infant, and appearing by 
Ante, 16z. guardian, ought not to be amerced. The detendant moved in the 
Poſt. 421. 574- common pleas to have it amended, and it was amended, and 
6 00 made nihil in miſericordid quia infans ; and upon a writ of certiorari 
1. Co. 62. b. this amendment was ſo certified. 
Co, Lit. 127. 44 Cro. Jac, 628. Dyer, 338. 1. Roll. Ab. 214. 4. Com. Dig. 177. 


And it was moved by Gr1MsTON, that it ſhould be amended 
in this court, and the judgment ſhould be affirmed. 


I doubted if ſuch amendment might be upon diminution alledged 
in the record againſt the rgcord certified in point of the judgment, 
hut becauſe it being now certified, that the recoxd at the firſt was 
miſ- certified, the Court here would not intend that it was amended 
after the judgment entered, but that the record in the court there 
(in the judgment) was well entered at the firſt, and not miſ- 
entered. And that being in caſe of dewer, and after verdict, which 

* were to be favoured, THE CouRT AGREED, that ſuch ce: tiorari to 
aid the judgment was well awarded. And the record was amended 
accordingly, and the judgment affirmed, 


c 6, William Reve againf Malſter and Barrow. 
Hilary Term, 9. Car. 1. Rell 


482 * TP RESPASS for entering into certain lands called Hoo-Creen, 
rough Engliſh Upon not guilty pleaded, a ſpecial verdict was found, whereby 
are alike ; both it appeared, that George Reve, copyholder in fee of the land in 

. ſhall deſcend, 5 being parcel of the manor of Hao, where the cuſtom 1, 
dy cuſtom, to at the land is of the nature of Borough Engliſh, deſcendible to 

the youngeſt ſon, had iſſue three ſons, Elan the plaintiff, n 
copy bold be ang, Charles, and ſurrendered that capyhold to the uſe of hinge! 
ſurrendered to and Anne his wife, and his heirs; and they were admitted accord: 
—— —— ingly, Afterward George the father died ſeiſod of this reverſion, 
die before a Which deſcended, 2, Fac. 1. to the ſaid Charles his youngeſt fon. 
eſtate determine, it ſhall.not by the cuſtom deſcend to his next youngeſt brother, ſor the cuſtom only extends 
to youngeſt ſons. © Sed gur, it he ſhat} not haye it as heir ta the father ? or, Whether the eldeſt fon ſhall 
have it ashi ts :bs youngeſt: brother? 5. C. 3. Roll. Ab. 614. 624. 1. Jones, 631- 9 
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Trinity Ferm, 11. Car. 1. In B. R. 41. 


fame enters and enjoys it; and afterward, in 12. Fac. 1, Charles Riten 

died without iſſue. Afterward Auuc, in 6. Car. 1. died: William ag ainſt . 

Reve, the eldeſt ſon, was admitted and entered. George Reue, the 2 

ſecond ſon, enters and claims that land, and ſurrenders to tlie uſe 

of the defendant Malſler, who was admitted; upon whom William 4 co. 27. 

the plaintiff entered; and he, and the other defendant as his ſer- Moor, 125. 

vant, re-entered ; whereupon this action was brought. Et / ſuper 88 _ F 

hum, &c. | — — r3: 
This matter was argued at the bar, and after at the bench; and »-RollAb.goz, 

it was argued at the bench by JoxEs, Juſtice, and by NY SELF, for & wigs * 

the plnint i; and BERKLEY, Juſtice, and BRAMPSTON, Chief Juſ 1. pecre Was. 

tice, for the defendant. f 67. 

| The ſole queſtion was, Whether Villam Reue, ſon and heir of % erm Rep. 

George Reve, who created this reverſion, and brother and heir of? 

Charles, who had this reverſion as youngeſt ſon and heir in Bo- 


rough Engliſh; or George, the middle ſon, thall have this reverſion ? 


FirsT, It was agreed by them all, that George cannot have it, 
as brother and heir of Charles, by the cuſtom, becauſe the cuſtom 
is only to extend'to the youngeſt ſon, and not amongſt brothers, 
where no ſuch cuſtom is found; and without a ſpecial cuſtom 
found, that it ſhall deſcend to the youngeſt brother (a), the law (a) co. Lit. 
will not admit it, becauſe cuſtoms ought always to be taken % ». 
ſtrictly (5) ; and ſo it was reſolved in Ballard”s Caſe, for a copy- (b) 2.Lev 133, 
1. Roll. Ab. 62 3. 
SECONDLY, It was agreed by them all, that although Charles 4. Leon. 242. 
never was admitted, but died before admittance, it is not material, . Jae. 198. 
lor it is all one as if he had been adtnitted; for he was a copy- (0 Tothill, 108. 
holder, and might have ſurrendered, or charged, or let, &c. 1. Com. Dig 608. 


Tuisprr, They all agreed, that betwixt a copyhold in Bo- 
rough Engliſh and a freehold in Borough Engliſh there is not any 
A enen - and that if Anne the mother had died in the life of (4) 3. Peere 
Charles, and Charles, ſurviving, had entered and died without iſſue, *. 63. 
then N ĩlliam ſhould have had the land as heir of Charles. 


ut the great queſtion was, this being a reverſion expectant Salk. 243. 
upon an eſtate for life, and Charles ers, ſciſed of the lands 5. Mod. 130. 
in poſſeſſion, but dying in the life of the tenant for life without ** 
iſſue, Whether George, as youngeſt ſon, may claim it, or that Wil- 4. Lebte, 158. 


lam, as heir at the common law, ſhall have it? 

BRA Mrs Tro, Chief Juſtice, and BERKLEY, argued ftrongly, 
that 'Gezrge, the middle brother, ſhould have it, and by conſe- 
quence the defendant, who claimed under him, as if Charles had 
never been born or in eſſe; for there being a reverfion expectant 
upon an eſtate for life, and the tenant having the poſſeſſion, George 
ſhall make his title from his father, and take by deſcent from him 
who had the ſeifin of the freehold, and not make any mention of 


bim who had but the reverſion expectant upon an eſtate for life (e): 
and compared it to the caſe of a brother of the half-blood ; al- 


though the eldeſt ſon ſurvive the father, yet he may claim it by Co. Lit. fed. ü. 


deſcent from his father, when the eldeſt had not poſſeſſion and 


(Tus option” appteved by Hot r, 14. Raym. 1024 1. Pee Wen. 63. 
Chief Juſtice, in the Caſe of Clement v. Co. Lit. 151, I. C. B. Parker's Mau- 


*cudamore, Mod, Caſcs, 122. Salk, 243. ſcript, 
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died without iſſue, as 40. Edu. 3. pl. 9. and 7. Hen. 5. pl. 2, 
and if the father died in poſſeſſion, and the eldeſt ſon, ſurviving, 
died before entry, the ſecond ſon, although he were of the half. 
blood, ſhall have it, he claiming by deſcent from his father; and 
never ſhall make mention of his brother, althaugh in ſome re. 
ſpects he was a tenant, to alien and change. But in all actions 


2. Bac. Ad. 30. and writs where he conveys by deſcent, there ſhall not be an 
1 


mention of any but of thoſe who took the eſtate and had ſeiſin, 


and not from others who never had ſeiſin, the law eſteeming them 


as if there ever had been any ſuch perſons ; as in Fitz. © Recovery,” 
212. and 8. Co. 88. b. Buckmer's Caſe; and by conſequence he 
nay claim here as youngeſt fon by the cuſtom, as heir in Borough 
.nglith, as if Charles never had been, becauſe he hath it by deſcent, 


and in courſe of a deſcent. 


But againſt that Joxes and MysELy held, that William, the 
eldeſt brother, had the better title; and we agreed to all the caſes 
ut of deſcents, or conveyed by deſcent at the common law. But 
in this caſe the youngeſt ſon hath it by cuſtom; for he being 
oungeſt ſon at the time of the death of his father, that makes him 
ſir in Borough Engliſh by the cuſtom; and for this cauſe none 
can be ſaid to be heir in Borough Engliſh to his father ſo long ag 
his father lives. See 6. Co. 22. a. Gorge's Caſe. And when the 
oungeſt ſon is heir, in whom it veſts 4 the cuſtom, it is an in- 
— fixed in him; and the cuſtom hath its operation in him 
and none may claim that after but he who is heir unto him: and 
therefore we held, that the youngeſt ſon who is in ez at the ti 
of the death of his father, only ſhall have it by the cuſtom. An 
if a man hath iſſue two ſons, and, being ſeiſed of land in Borough 
Engliſh, dies ſeiſed of that land, his wife privement enſeint of a ſon, 
the ſon in eſe ſhall have it by the cuſtom, and the fon born after 
ſhall not diveſt him, becauſe he was not youngeſt ſon at the time 
of the death of his father. Yide 5. Edw. 4. pl. 6. 9. Hen. 7. pl. 15. 
30. Af. 47. If land veſts in an heir by reaſon of a contingency, 
although another heir more near comes after in eſſe, it ſhall never 
be diveſted ; and he who will after claim ought to claim from 


3. Com. Dig. Co. him in whom the eſtate veſted (a). So here this reverſion, veſting in 


the youngeſt ſon by the cuſtom, is qua by a contingency, and he 
is — ale per = as in Naefe Caſe, -3. C. 45 a. and 
he is qua/i a purchaſor of that reverſion ; wherefore when he dies 
without iſſue, it ſhall deſcend to him who is his heir, which is the 
eldeſt ſon: and he is his heir to his youngeſt brother, and alſo 
heir to his father, who was laſt ſeiſed of the reverſion ; and there 
is no reaſon but he ſhould have it as heir to his brother and to his 
father. And this caſe is not like to the caſes put, where they claun 
merely by the common law. 


And whereas it was held by BxamysTON and BexKLEY, that 
George, the youngeſt ſon, ſhould haye it as heir in Borough Eng- 
liſh, uſe he is the youngeſt ſon when the feme died, and the 


reverſion fell in poſſeſſion : 


But that was utterly denied by Jowes and MysEL; for he was 
not youngeſt ſon when his father died, and none may have it by 


(2 See the 10. & 11. Win. 3» C. 16. 


that 


Trinity Term, 11. Car. 1. In B. R. 5 413 


that cuſtom, but he who is youngeſt ſon at the time of the death Revs 
ofthe father: for as it is ſaid, that ſuch an one et primogenitus ejus hs againſt : 
1, and heir at the common law; ſo in Borough Engliſh, that 3. 7 
ſuch a one e/f minime natus at the time of the — of his father, x 
and heir unto him according to that cuſtom : and he who is the 1. Peere Will. 6j. 
middle ſon at the time of the death of his father, cannot be ſaid to See * N 244 
be the youngeſt ſan at that time, and therefore not within the cuſ- . T. W. o. 


tom. Wherefore, &c. (a). | 
(a) See Clements v. Scudamore, 1. Peere Will. 63, 


Anonymous, Carr 7. 


RROR of a 4 in Coventry. The error aſſigned and in- Judgment for 
ſiſted upon by MAYNARD was, That the verdict found $I. for — Day 

damages, and 26s. 8d, for coſts, And the Court awarded, that he much 4. ire. 

ſhould recover the damages and caſts aſſeſſed by the jury; and fur- mare, &c, is 

ther, that he ſhould recover 538: Ad. de incremento ad reguiſitionem the good, without 

plaintiff; and he doth not ſay pro miffs ſuis, according to the uſual ing pro nife. 

courſe of the precedents ; and it might be the incrementum was pro 

damnis.—And ALL THE CourT (except BERKLEY) held, that it 

was well enough: for it ſhall be intended pro miſis, which was the 

laſt antecedent, and that which might lawfully be increaſed, and 

not pro damnis ; which cannot be ineręaſed. herefore the judg- 

ment yas affirmed, 


4 


#4 Michaelmas Term, 
11. Car. 1. In the King's Bench. 

Sir John Brampſton, Kut. Chief Juſtice. 
Sir William Jones, Kut. | 
Sir George Croke, It. Tuſtices, 
Sir Robert Berkley, Kur. Toute 

Sir John Banks, Knt. Attorney General. 

Sir Edward Littleton, Kut. Solicitor General. 


* 


Cart 3, King againft Fitch. 


Trinity Term, q. Car. 1. Roll 213. 

| Inf waite, for RROR of a judgment in waſte in the common pleas ; whore 
ſlveral waſtes in P judgment was, upon default of the defendant, that a writ 
ſereral — 2 of enquiry of waſte ſhould be awarded. 
entre ? 


may be given. - MAYNARD aſſigned for error, Fixs r, Becauſe the waſte being 
Ante, 3:8 aſſigned in turee houſes, two gardens, &c. upon the writ of enquiry, 
Polt. 432 waite was found in the houſes and gardens, and entire damage 
Roll. Ab. 569, given. And it was alledged, that ſeveral damages ought to be given 
$70 673. for every of them, ſo tliat it might appear to the Court what da- 
3- Bulſt. 258. mages were in every of them; for if it were ſmall in any of them, 
1 viz. under 12d. it is fo little that the Court would not adjudge it 
3. Lev. 324. Waſte; and being aſſigned in ſeveral houſes, it ought to appear to 
Sus. 91 the Court how much is the waſte of every of them by itſelf parti- 
2. Com. Dig. cularly. Vide 9. Hen. 6. pl. 67.—Sed non allocatur : be when the 
— prac. ſheriff and jury have had the view, and given damages for the waſte, 
3d itt ſhall not be intended petit damages in any; and the uſual courſe 
Bull. N. P. 120. is in all precedents to find entire damages. 


In inqueſtsofof- THE SECOND ERROR, Becauſe upon the writ of enquiry of 
ficethere may be waſte thirteen jurors were returned to be ſworn, where there ought 
moreor leſs than to be but twelve: for it is not like to other writs of * where 
ewelve jurors. it is uſual to have more than twelve, at the ſheriff's pleaſure; for 
F. N. Br. 105. that is but a mere inqueſt of office: but here it is a verdict, and in 
Finch's Law, nature of a verdict, whereofan attaint lies. Vide 3. Hen, 6. pl. 29, 


4 . Et adjournatur (a), 


Co. Lit. 155. note (3) 2. Roll, Abr. 673. 2. Com. Dig. 26. 5. Com. Dig. 370. 
| (a) Jide Poſt, 452. 


Carr 2, Acton ogainſt Symon. 
Michaelmas Term, 10. Car. 1. Roll 83. 


An affunpft le M UMP SIT. That the deſendant, the twenty-fifth day of 
on an expreſs April, 3, Car. 1. in conſideration the plaintiff would demiſe to 
— wy pay the detendant the moicty of an houſe and certain — = = 
no mi. years for the rent of twenty-five pounds a-year, payable at Michae- 
— — and the Annunciation, aſſumed to pay the "id rent at the ſaid 
would demiſe Feaſts: and alledges in fact, that po/tea the ſame day he demiſed 
the lands on the ſaid lands to the defendant ia forma prædicld, and that he en. 
— is re- Joyed wy land accordingly during the three years, and had not paid 
1. Com. Dig. 115. 8. C. Jones, 264. 8. C. 1. Ball, Abr. 8, 


The 
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The defendant pleads a ſurrender of the ſaid lands before any of der 
the Feaſts for which the breach was affigned, and acceptance Gran ft 
thereof, And hereupon they were at iſſue ; and found for tze 


plaintiff. 


- GRIMSTON. now moved in arreſt of judgment, that the action 


lies not, becauſe it is grounded upon a perſonal promiſe in a real 
contract; which real contract being executed, the aſſumpſit, which 
is merely perional, is determined; and the rent being real, he can- 
not bring this action for the non-payment thereof. 


But Jones, BERKLEY, and BR AMPSTON, Chief 94 8 conceived Co. Jac. 39. 
it lies, for it is a collateral and abſolute promiſe; but if it had been _ PRY 
an implied promiſe, as upon a ſale of goods, &. this action lies 1. 85 
not. But there being an expreſs and direct promiſe alledged, which | 
is in a manner confeſſed by the defendant by his plea in bar, the 
action lies, as if he had covenanted by deed, or were obliged by an 
obligation to pay the rent; and ſo this promiſe is good (a). 

But / doubted thereof, becauſe it is a perſonal contract: and by 
the leaſe made the perſonal contract is determined; for it is in 
vain to have an Meg where he may have debt upon the leaſe, 
and thereby recover the debt and damages for the for nce: and 


in this action no gager del ley lies; and then there is no cauſe to 


have this action. 


GERMYN urged, that if this action were maintainable, then the To an aſſumpfe 
defendant could not plcad eviction or. ſuſpenſion of the rent by n a expreſs * 
entry into part of the land. promiſe to pay 


rent purſuant to 

But ALL THE Cour denied it; for notwithſtanding this pro- the terms of a 
miſe, g r a rent as before; and if it be determined as a rent, the —.— — 
promiſe for the rent 1s alſo diſcharged; whereupon by the ſaid — 
three Juſtices it was adjudged for the plaintiff. . = 


But we all agreed, that there ought to be an expreſs promiſe proved, on . ſpecial af- 


if he had pleaded © non aſſumpfit; and that an implied promiſe would ſumpht for tent, 


not have ſerved. — 
BERKLEY held, that if he recovered damages to the value of the arrears in da. 


rent arrear, it may be pleaded in bar to an action of debt for the mages. 
rent; but BR AMysTON, Chief Juſtice, and I denied it. Ante, 6, 343- 
Velv. 84. Cro. Eliz, 57. 240. Cro. Jac. 110. 1. Sid. 279. 


BERKLEY ſaid, if one borrow money, and promiſe to enter into To a the. 
bond to pay it at a day to come, and promiſe that he will keep his 4fendane may 
day of payment, and afterwards he makes an obligation for the pay · 222 


given for ibe re- 


ment of this money at the day, if he fail of the payment; debt = covery, for the 


be brought againſt him upon the obligation, and he may alſo bond derer- 
maintain an action of the caſe upon the promiſe ; but I denied it, mines the con- 
becauſe the obligation determines the contract. e. 


Clift, 199. Cro. Jac, 33. 234 2+ Will. 332. Cowp. 16K. 


{«) Now by 11. Geo, 2. e. 19. f. 14. * and occupation of what was fo held or en- 
To obviate difficulties that may occur * joyed 3 and if on the evidence any parol 
* where demiſ:s are not by deed. it is * demiſe or agreement, not by deed, whereon 
# enaQted, that the landlord may recover © a certain rent was reſerved, ſhall appear, it 
* 2 reaſonable ſatisfaRtion for the lands, © ſhall be made uſe of as evidence of the 


— ®tenements, or hereditaments held or oc- a cuantyy of damages to de recovered.” 


copied in an 2Aion on the caſe for uſe 
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Car 3. Done again Smethier and Leigh. 
| Trinity Term, 8. Car. 1. Roll 1310. 


In covenant to RROR to reverſe a fine (a) in Cheſler, 2. Car. 1. betwixt Smeth;cy 
tevy a fine, if the and Leigh demandants, and Sir Kichard Done and Sir Jobn Done 
reriffvea party, and Margaret his wife and John Done their ſon and heir apparent 


it ſhall be 
_— to the deforceants, &c. 


coroners. The error aſſigned was, Becauſe the writ of covenant was di. 
Jones, 352-373- rected to the coroners, with this clauſe in the end of the writ, 
. Roll. Ab. 797. AQuia prædiclus Jon. DoxE miles eft vicecomes comitatis Ces. 
Co. Lit. 158. 4 TRIX, fiat executia brevis prædict. per coronator ita quid vicecomet 


4. Mod. 248. ; , 
Moor, 5 Frog « non ſe intromittat, where the writ ought to have been directed to 


e Vent, 456. the ſheriff, &c. 


| Ab.450- This error was divers times argued at the bar, and much inſiſted 
"— ppon by CaLTHROP, MAYNARD, and others, who argued at the 
bar for the plaintiff in the writ of error. And FirsT they faid, 
That if the ſheriff had been the ſole party to the fine, yet the writ 
ought to have been directed to him, becauſe it is but a ſummons, and 
the ſheriff may ſummon himſelf: alſo it is not returned that he it 
theriff and cannot ſummon himſelf; and the courſe of law is, 
that the writ ſhall be directed to the ſheriff, and not to any other, 
when it may be done without 3 and that the writ is 
abateable where it is directed to the coroners, &c. Vide 18. Hen 8. 
Roll, ple 3 9. Hen, 6. 55 12. The Second REagson, Becauſe that the 
Pi, Com, 56. a {ſheriff is not the ſole party, but others are joined with him, &c. 
And ALL THE Cour reſolved, that it was not error; for if the 
writ be directed to the ſheriff, and he is party, it is doubted in the 
Books if the ſheriff as plaintiff may execute a writ for himſelf, 
and as defendant may execute a writ upon himſelf ; and therefore 
it were good, to avoid that doubt, to take a writ directed to the 
coroners, as well where the ſheriff is plaintiff as defendant, upon 
ſarmiſe thereof in chancery, at the time of ſuing the writ. And it 
is the general courſe to award the writ to the coroners, to avoid 
the doubt of delay; for if he be plaintiff and makes not ſuch ſur- 
miſe, the defendant peradventure will take exceptions in abatement 
of the writ ; and ſo if he be defendant he may peradventure plead 
in abatement of the writ, and cauſe him to have a new writ. But 
when it is awarded to the coroners, if the defendant would have 
excepted againſt it (as peradventure he might in ſome caſes), * 
when he appears and accepts thereof, and comes and levies a fine 
thereupon, he never afterwards ſhall aſſign for error, that the 
writ ought not to have been directed to the coroners; Wan 
upon this amicable writ to make aſſurance, &c. ide 34. Hen. 
pfl. 29. 12. Hen. 4. pl. 24. 8. Hen. 6. pl. 28. 2. Hen. 6, pl. 12 
Fitzh. N. Br. 98. 11. Edw. 4. pl. 7. 3. Hen. 6. pl. 2. 
In 2 fine, the * ANOTHER ERROR was aſſigned, That the writ of cavenant in 
cent ncate of the the certificate is, /t 22 eos ſecur. &c, where it ought to be vel; 
writ may be but upon view of the return of that writ certified from Cheſter, it 
amended by the ag 0s. Whereupon it was awarded that the roll ſhould be 
return, | | 
amended ; and the fine was affirmed, | 
1 . & 11, Will. 3. c. 14. writs after the impediment removed. 5 
of 22 * fines fu Sos * c. 16. rags the aclion myſt de 
within twenty years afrer levying them, ex- commenced within a year after clam © 
wept as to theſe under the impediments entry made; and it muſt be an actual en · 
therein mentioned, who are allowed five try. 3. Burr, 1897. Downs 
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Downs againſt Hathwait. | Cas 4. 


I upon a bond de quinqueginta duabus libris. The defendant A variance be- 
1 non eſt fattum.” The jury find the bond to be in gene — 
inta duabus libris, with a condition to pay twenty-ſix pounds, and tion of · — 
that the defendant delivered that as his deed to the plaintiff: and if ginta" initead 

that be the deed of the defendant, as is mentioned in the declara- „r d 
tion, they pray the diſcretion, &c.—And, upon motion, THE Hf me 
CourT held it to be found for the plain iff; for © quingiita® is © 
one with * quinquaginta,” as © wiginta” PRO © wiginta,” 1, Co. 143. 
Wanderer rule was given, that judgment thould be encered tor — = 
the plaintiff, unleſs, &c. 208. 261. 290. 


318. 607. Lut. 422. Hob. 20. 119. Cro. Elis. 696. Velv. 193. 225, Skin. 310, Salk, 462. 


2. Vent. 106, 2. Mod. 342. Cowp. 178, 1. Term Rep. 240. 


Afterward, being moved again, another exception taken, That & variance of 


the bond and the declaration were John Hathwait, and the roll is — on 


"Tears, —Sed non allocatur; but adjudged for the plaintiff (a). ry 
Cro, Jac. 203. Cowp. 229. (a) It was moved again, and adjudged for the plaintiff. Polt, 418. 
Needler againſt Symnell and his Wife. Cart 5. 


Trinity Term, 11. Car. I, Rell . 


CTION ON THE CASE FOR WORDS. Whereas the“ Ne ip/7 a> 
plaintiff was of good name and fame, and a citizen and free- , , is a 
man of London, and tor 2 years had uſed, and yet uſeth, the — — 4; 
trade of ſelling of CRVELL without any deceit, that the dztendant's ie, for the of. 
wife ſaid theſe words, Thou art a cheater, and haſt cheated my fence of the wife 
« huſband of five hundred pounds.“ The defendants pleaded quod only. 
ip/i non ſunt inde culpabiles ; and found for the plaintiff, and damages 8. C. jones, 366. 


torty pounds, — Roll, Ab. 62. 


And it was now moved in arreſt of judgment, FirsT, That the C. lac. N 
iſſue was not well joined ; for being for words of the wife, the iſſue cro, Elz. 835. 
ought to have been ip/a non 1 inde culpabilis.— Sed non allocatur : Hob. 126, 
for the huſband and wife are charged as for the wrong of the wife; |: Brownl. 6. 


ſo the iſſue, quid igſi non ſunt inde culpabiles, is well enough. hy 2 


SECONDLY, It was moved, that for theſe words an action lies Cro. Jac. 239. 

not; for the words do not touch him in his profeſſion as a tradeſ- 285. 

man, nor are applied to him for cheating him in his trade; but it r 
— — he cozened or cheated him at dice, or by ſale of land: 1. Ro. Rep. ** 
and to ſay that one cozened or cheated him, an action lies not, no 

more for a tradeſman than for any other perſon ; and it hath been 

ſo reſolved and adjudged in Sir Milliam Brunker*s Caſe (a), and 

Gorge's Caſe (b).—ALL THE COURT was of that opinion, they de- 

livering their opinions /eriatim. Wherefore rule was given to 


enter judgment for the defendant, unleſs, &c. 
(a) Cro, Jae. 427. (5) Cro, Eliz. 95. Moor, 261. Hutton, 14. 


Doctor Sybthorp's Caſe. Cat 6. 


ACTION FOR WORDS. For that the defendant, at Burton- Maliciouly to 
Lazers church, ſpake theſe words: · See, Doctor Sybthorp is fay that another 


® robbing the church: and afterwards, at another day, ſpake of — —— 


the plaintiff, ( Door — hath robbed the church“ (innuendo ; 4e would 
Zers). 


be felony, is ace 
- tionable; tor it 


ſha!l be intended in the werfl ſenſe, 8. C. Jones, 366. . Roll, Ab. 76. 


the church of Burton- 


After | 
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Michaelmas Term, 11. Car. 1. In B. R. 


After verdi& for the plaintiff, Bacsnaw moved in arreft of 
judgment, that for the firſt words an action lies not, becauſe he 
doth not charge him with an act done, but in attempting to do 
an act: and for the laſt words, that it lies not, becauſe it doth not 
mention what church, nor of what thing; and it may be in taking 
away the lead, or fuch things, which are not felony (a); or, as the 
common ſpeech 1s, for not paying his tithes. | 
Sed non allocatur : for all the Court held, that for both ſpeeches 
an action lies; for it is to be intended in the worſer part, bein 
ew. Jac. 254. ſpoken maliciouſly to ſlander him, and that it was for the taking of 
| ſuch things as is a felonious act. And although it was objected, 
that robbing the church is an intention to do an act, and is not 
feloay ; and to ſay, that he attempting to do an act cannot be fe- 
lony, and therefore no cauſe of action; BERKLEy faid, that for 
ſaying ſuch a perſon is robbing fuch a man, or raviſhing ſuch a 
woman, an action lies: ſo here. Wherefore it was adjudged for 
- the plaintiff. /ide Benſon v. Morley (b); where it was adjudged, 
that for theſe words, Thou haſt robbed the church,” innuends 
the church of Apbage, an action lies. | 


(4) Made felony by 4. Gev. 2. c. 32. (6) o. Jac. 153, 


The Caſe of Downs and Hathwait. 
Vide ame, Page 416. 


Abond mall not THIõ Caſe was moved again. RoLLE, for the defendant. FIRsx, 
be avoided by There is a yariance betwixt the obligation and the declara- 
vicious writing tion; for the declaration is, that JoHannes HaTawart fui 
— — obliege ; and the obligation 9 without any 44/5 or prict 
386. 33. 3% over it; ſo it cannot be the ſame obligation whereof he declares, 
$.C. Jones. 366 and the bond is void for the inſenſibility; for Jeaem is not any 
«Roll. Ab. 56. Name.—Sed nen allbeatur ; for it is the ſame word, and ſhall be in- 
Cro. Enz. $6. tended Jobannem abbreviated : and an obligation ſhall not be 
Cro. Jac. 147- ayoided by vicious writing or incongruity. 


19. SEcoxDLY, He moved, that quinginta is not a word of any cer- 


SyBTRORP'S 
Cas, 


+ Cat 7. 


279. tainty, and eſpecially it cannot be taken for quinquaginta, for it 
7. Term Rep. wants the ſyllable „ua; and if it hath any ſenſe, it is rather to 
_ be taken for five hundred than for fifty. Sed non allocatur: for it 
p cannot be taken for five hundred, becauſe it is not “ g, which 


is taken for a hundred; and it hath ſufficient intendment to he 
fifty, by the condition to pay ſix-and-tweuty pounds. And a caſe 
was remembered, that an obligation ſeprmgent” was taken fot 
© ſeptuagint,” and not ſeven hundred, nor void: fo here. Where 
fore it was adjudged for the plaintiff. 


Carr 8. Baker and Unica his Wife again Brereman. 
Eafter Term, 11, Car. 1. Roll 152. 
In an a&8ion fer A CTION ON THE CASE. Whereas the wife, before mat- 
Roppirg a way, riage, was poſſeſſed of a leaſe for years of a cloſe in Si. Martin's, 


— in which cloſe a ſtable was formerly erected, and now an houſe there 
oy wy * — 3 built; and that the defendant was occupier of another cloſe called 
theinberitabce; THE VAR, in the faid pariſh of S. Martin's, neat adjoining to 
for ao allegation the plaintiff's cloſe; and that within the ſaid pariſh there is, and 


mat all oecu- time whereof, &c. was, a cuſtom, that all the occupiers of ſuch 


pier of a certain ; 
cloſe ought to have a way for them and their ſervants, &c. is not ſufficient ; but inhabitants may pre- 


eribe for an caſement, c. in the ſoil of another. Ante, 326, 
| x cloſe 
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a cloſe of the plaintiff's, from time whereof the memory of man is Nu 
not to the contrary, habyerunt et habere conſueverunt, for them and their „ ha? 
ſervants, quandum viam tam pedeſtrem quam equeſtrem at alltimes of the . 
for all carts and carriages from the ſaid cloſe of the plaintiff 's jones, 267. 4844 
in vel u/tra the cloſe called THE Y arD, ad vel in a place uſually 3. Lev. 386. 
called THE LEYSTALL in St. Martin's aforeſaid ; et fic retrorſum — Lit, 114. b. 
from the ſaid place called THE LEYSTALL, et in ultra the ſaid 8 
cloſe called THE YARD, w/que ad the cloſe of the plaintiff. And 446. E 
the ſaid Unica his wife ſo being poſſeſſed, and having the occn- 2. Leon. 44 
pation of the ſaid cloſe, that the defendant, to hinder her of her $- 8 61. 
way, and totally to exclude her, ſuch a day and year erected @ 5; © 99: 
building upon the cloſe called THz VAR, cx tranjuerſs vie præ- por. 340. 
dit, that ſhe might not have nor uſe the ſaid way; and that z. Bur. 1402. 
afterward ſhe married the plaintiff Baker; and that they, after the 4. Com. big. 


marriage, could not uſe the faid way, to their damage of forty TI Rep. 


pounds. 207 
The defendant pleads not guilty; and found againſt him. 

HuTcainGs now moved in arreil of judgment, FirsT, That ſuck 

a cuſtom within a pariſh alledged for an occupier of ſuch a cloſe 

to have a way, &c. is not good, but he ought to preſcribe in him 

who hath the inheritance ; and that a caſtom in a pariſh cannot 

be well applied to a cloſe in the pariſh. —And ALL Tue Court 

was of that opinion. 21. Elix. Dyer, 363. 6. Co. 60 b. 


Rol Lx alledged, that he cannot otherwiſe preſcribe, becauſe one 
man was once owner of the inheritance of both cloſes ; and unity a 
may not deſtroy the way; but that it is revived by the difſeyerance, 
as 21. Edw. 3. pl. 2. | 


IT was ANSWERED thereto, that it ought to have been ſo ſpe - 
cially ſhewn, which doth not appear here; and peradventure it will 
not ſerve in caſe of a way: but in caſe of neceflity, as a water- 
courſe betwixt two houſes, or peradventure incloſure, or ſuch 
things which are of neceſſity, there he may ſo preſcribe, and the 
party ought to except them in his conveyance. Vide 11. Hen. 7. 
pl. 25. 
And ALL THE JusTrcEs held, that inhabitants may alledge pre- 
ſcription for a way to a church or market, which are of neceſſity, 
and in matter of diſcharge, as in mods decimandi, or to be quit of 
toll; but not in matter of profit or charge in another ſoil, as 
Gateway's Caſe (a), 8. Edw. 4. pl. 5. for fiſhermen to dry their («) Cro. Jac. 
nets for the public benefit or for eaſement, as 15. Edw. 4. pl. 29. 157. 
& 18. Edw. 4. pl. 3. (5) 2. Roll. Ab. 264. 
en 257. 1. Lev. 176, 2. Lev. 283. 3. Iv. 336. Hob. 86. 118. Co. Lit, 110. b. Carth. 191. 


Tux SecoxnD Exczrriox was, Becauſe the wife joined with ln an acion for 
the huſband in the action for the ſtopping during the coverture, fopping a way 


which ought not to be.— Sed non allocatur ; becauſe the wrong was — 


done to the wife, and the huſband had it in right of his wife. to the marriage, 
But for the firſt exception it was adjudged for the defendant. anf ue ful 


Pott. 348.—Cro. Eliz. 96. 459. 608. 613. 1. Com. Dig. 57. 575. Sees. C. cited, 2. Mod. 217. 
Bulſt, f 10. Sed vide Ld; Ray. 443. 1. Stra. 61. 229. . Stra, 726. 977. 1a Mod. 294. Dovgl. 329. 
3 Temkep. 627, | | 


Y 


(8) 6+ Co. 61. 


Hutchman 
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re HFutchman @zain/t Porter. 
n en con for Ts cafe was now moved again, and THE CovkrT agreed iliit 
n 4 was good; for it cannot be intended, that he was 
—— uitt any other matter; therefore he was acquitted inde; 


is ſutticient, and it is certain enough. The writ in Fitzheybert (a) of conſpi- 
without ſaying TAaCy is acguictatus, and he doth not ſay inde; and the precedents 
FS ge are both ways. The two precedents in the Old Entries, 123. is 
Fide ante, 236. acguietatus, omitting inde; and although the other precedents, which 
315 are arquietatuis inde, ate the ſureſt way, that Joch not prove but 
Cro. Jac. 131; where inde is omitted it is good enough. Whereupon all 11s 
Yao, d | Foun Jusrieks reſolved that the judgment was good, and af. 
x.ComDig.161. firmed it accordingly: 
See t. Hawk. F. C. ch. 52; f. 2. Bo” 

(%) Natuts Brevium, p. i15. 


. te | Spencer againſt Medburne and his Wife. 


In an aRion for ACT ION FOR WORDS: Whereas the defendant's wiſt, having 

. communication with J. S. of the plaintiff, and intending to 

u ld he ig deprive him of his good name and fame, and draw hit into peril 

« thief,” it of his life, ſuch a day and year ſpake of the plaintiff hc Anglican 

muſt be averred berba: * GH tell my landlord (ninuendo the plaintiff) © he is 4 

rhat the plaintiff © thief, and I will cauſe him“ (innuendo the plaintiff) © to be 

2 hanged; the defendants pleaded not guilty; and it was found 
Ante, 15479, àgainſt them. | 

Poſt. 492. Arid now Farntn, for the defendants, moved In arreſt of judg- 

2. Roll. Ab. $4. ment, Becauſe it is not alledged not averred that the plaintiff was 

her landlord, and that the innuendo will not help it. 

But TArHox, for the plaintiff, argued, Foraſmuch as it is laid, 

that communication was by the defendant's wife of the plaintiff, 

and upon that communication it is alledged, that the wire ſaid : 

eodem querente the ſaid words, . Go tell my landlord” ( innucndo the 

plaintiff), it is a certain deſcription that they were ſpoken of the 

plaintiff; and when the jury hath found them guilty, it-proves 

that the words were ſpoken of the plaintiff, who was her landlord; 

otherwiſe it could not be found to be ſpoken of him. A 


And JvsTice Joxes and MYsELF were of this opinion; bu! 
BERKLEY, and Bk AMPSTON, Chief Juſtice, doubted thereof ; for if 
the declaration in itſelf is not certain by an innuendo to be ſpoken 
of the plaintiff, the verdi& can never aid it: and it is not here 
ſhewn that the plaintiff was her landlord, and ſhemight have more 
landlords, and non con/lat of whom ſhe ſpake. Wherefore Curia 
adviſare vuli.— And after it was adviſed, to avoid further queſtion, 
that the — ſhould relinquiſh this action, and amend this 


* _—_ fault in the ſecond. And it was ordered by conſent (5). 


where it is ſaid, that in Hilary Term, 11. Car. 1. judgment was given in this caſe againſt the plaintf, 
god nil capiat per billam, . h 

3 Price 974i: Packhurſt and Others. 
Hi'ary Term, 10. Car. 1. Roll 716. 

ch" tudor ERROR of a judgment in the common pleas. Whereas an ac. 
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and after three of them being ſummoned and ſevered, the three Prien 


. . " a ain 
ing debt upon an obligation made to the teſtator. The go 
— leaded, 2. 7 fattum ; and found againſt him, and 4 0T A8. 
judgment for the plaintiff. 4 wot 
GeRMYN now aſſigned for error, That there is not any mention 
therein of thoſe which ſevered, for they, being always executors, 
ought to be named in the judgment. And it was commanded, 
that they ſhould ſearch the precedents in the common pleas, to ſee. 
what the courſe was there, Whether, upon ſummons and ſeverance, 
judgment only ſhall be for thoſe which proſecuted ? And it was 
le! by the three prothonotaries, that the courſe was ſo. 


And Tu Couxr, abſente BR AMrs rox, were of opinion, that 
it is a good courſe, and no cauſe of error: for the executors who 
are ſevered peradventure never proved the teſtament, and it may 
be never will prove it or adminiſter ; therefore when they are 
named in the writ, and will not join, it is reaſon judgment ſhall 
be only for thoſe who proſecuted, without naming thoſe who 
are ſevered. Whereupon rule was given, that judgment ſhould be 
affirmed, unleſs, &c. 


Smith againſt Smith. CA 12, 


R of a judgment in the common pleas. The error aſſigned On an error in 
| avg Becauſe — facias was — by Sir Richard Falt- 8 
ing /lon, ſheriff of Eſſex, in Oaſlino Martini, nono Caroli; and that then ,,,...:.. 2 
in Craſtins Martini, nono Caroli, the ſaid Sir Kichard Salting ton was not ſheriff, in 
not Henk, but one Henry Smith. The defendant in the writ of lle oi erratum 
error faith, that Sir Richard Salting /ton was made ſheriff of Eſſex i ” confeſſion 
before the return of the ſaid writ, v/2. decimo Novembris, nono Caroli, prin FTA 
by the king's patent dated decimo Novembris, 2 patet de recordo. aol 
Upon vu tiel record” pleaded at the day, he procured in court os 55. 
the letters patents whereby he was made ſheriff. And it was moved 5. Co. wy 
by MayxaRD, that this ought to be tried per pais, whether he were Cro. Jac. 12. 
ſheriff at ſuch a day, and not by the record of the patent; for he 29. 521. 
might be diſcharged before the day.— Sed non allocatur ; for it ſhall — * 
not be intended, unleſs it were by pleading ſhewn to the Court. 75. 
Wherefore the judgment was affirmed, 


Horn againſt Barbar. 1 
EBT upon an obligation. Tho defendant demands oyer of the To covenants in 
D — which — That if he paid the rent reſerved upon d i5jundive, 


the leaſe of a mill and certain lands during the term of thirteen years, — 


at the Feaſts mentioned within the leafe, or within ten days, or payment gene- 


within fix months, according to a latter agreement betwrxt them, rally, but muſt 
then the obligation ſhould be void. The defendant pleaded the — — 
indenture verbatim, which was of the leaſe of a mill and cettam „ — 
lands mentioned therein, referving the rent of forty pounds a Near ed. 

at the four uſual Feafts, or within ten days after : and he pleaded, Ante, 76. 

that he hath performed all the covenants, payments, and agree- G It. 303. 
1. Roll, Ab, 450. Cro. Jac. 460. 1, Lutw. 581. Palm. 20. Savil, 120. 1. Leon. 31. Cro. Eliz. 232. 
1. Lev. 303. Salk. 493, Cow per, 378. Dousl. 685. 
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the payment 


3- Will. 573. 


Hon ments contained in the indenture, /ecundam formam et effeAum in. 
againſt denture et conditionts predict. And upon this plea the plaintiff 
Ba. demurred. | | 

And KEELI xd, for the plaintiff, ſhewed for cauſe, For that the 
condition is in the disjunctive, vis. at the four Feaſts, ar within 
« ten days after every Feaſt, or within fix months“ (according tothe 
agreement), and therefore he cannot plead payment generally ; for 

he hath election to pay it at which of thoſe days he will. 


7 was of opinion, that the defendant might e payment ge- 
nerally; but JoxEs and BERKLEY againſt it, Becauſe the obliga- 
tion refers to one of the three times, viz. * the four Feaſts, 9. 
„within ten days after every of them, er within fix months,” 
where he hath election upon which of thoſe days he will pay: and 
he pleading that he hath performed the covenants, payments, and 
agreements, it is no plea to this condition. Wherefore they gave 
rule, abſente BRAMPSTON, that judgment ſhould be given for the 
plaintiff, unleſs, &c.: and afterwards judgment was entered ac- 

_ cordingly. Lide 21. Edu. 4. pl. 12. et 44. Keilway, 95. 38. Hen. b. 
pl. 26. 8. Co. 133. b. Ce. Lit. 303. b. 5. Hen. 7. pl. 9. 22. Edu. 4 


Pl. 44. 


cr 14. Sydowne againſt Holme. 


Tn prohibition to PROM! BITION; ſurmiſing, That the Prior of Bridal was ſciſed 


22 — * in fee of ſuch land parcel of his priory, and that he and all hi 
if it appear that predeceſſors time whereot, &. until the diſſolution, held the fail 


 theabbot was lands, being parcel of the demeſnes of the ſaid priory, difcharg:d 


exempted from and acquitted from the payment of tithes, for his fermors and te. 
of them at the Ants for life or years of the ſaid lands, &c. ; and that the {aid 
time of the dif- Priory Was diſſolved by the 27. Hen. 8. c. 28. ; and that the {aid 
ſolution, it ſhall King was ſeiſed in fee of the ſaid lands, &c.; and thews the ſtatute 
be intended of 32. Hen. 8. g. 13. «© that none ſhall be ſued for tithes who were 
an exemption 4 diſcharged $ the laws and ſtatutes of the realm,“ and the ſtatute 


= _— of 2. Edw. 6. c. 13.: and that N Heury tlie eighth died leite of 
ond not on ac- the ſaid lands, and ſo conveys it by mean conveyance to EHu. 


count of any Bartell, and to the plaintiff, as his tenant for years; and that de 
compoſition real. parſon of Briſol ſued him for tithes. 


S.C. Jones, 363. Upon that prohtbition the defendant demurred in law; and atte 


EL arguments at the bar, it was argued at the bench. 

* e. Tre FIRST QUESTION was upon this diſcharge being ſbewn b 
ing 6. © be time whereof, &c. in a — aL viz. the prior, Welle 
Hob. yk, zob. this privilege thereof be determined by the diſſolution of the prior) 
Cro, Eliz. 206. or ſtill remains, and may be in the king and his patentee, without 


Oro. Jae. 452- the aid of the 27. Hen. 8. c. 28. and 31. Hen. 8. C. 13. 


Hard. 315. 


3. Com. Dig. And I argued, that in regard it was diſcharged time whereof, &. 
$6. in a ſpiritual perſon, viz. the prior and convent, who were capa 
5- Pac. Ab. 86. to have or to be diſcharged of tithes, it being a privilege veſted 
them before the Council of Lateran (which was before any paroclil 
right), it may by intendment be by compoſition real; and then! 


{hall go with the land, as 8. Edw. 4. pl. 11. and F. N. B. 41. 17 
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any lay-perſon may have a compoſition, and thereupon may have Sroowss 
a prohibition, much more a ſpiritual perſon may have it, by this — 
means, &c. and it ſhall go with the land. Vide 7. Edw. 3. pl. 3. 
10. Hen. 7. pl. 18. that a ſpiritual perſon may make ſuch a preſcrip- 
tion; and then being a preſcription, fixed in a ſpiritual perſon bs 
the diſſolution, it comes to the king, being perſona mixta, and from 

him to his patentec, as Bp. Hinche/ter's Caſe (a), and Priddle v. 

Napper (b). * 

But BRAMPSTON, JONES, and BERKLEY argoed to the contrary ; 

yet they agreed, that it ſhall be intended that ſuch diſcharge was by 
compoſition real, and ſhall go with the land, as the caſe put of a 

common perſon, which is, that a lay-perſon ſhall have advantage of Hob. zog. 
a real compoſition, if he can ſhew it: but becauſe a ſpiritual perſon 

may have divers cauſes of privileges, by grant as well as by compo- 

ſition, and that in divers manners, it thall be intended the moſt 

eneral courſe; which is a perſonal diſcharge, which determines Hob. 42+ 
with their corporation, as in 3. Faw. 3. pl. 11. And in favour of 

the church it thall be intended, that it was rather by grant of pri- 

vilege than by any real compoſition, and that the tithes are due to 

the parſon, and ſhall not be taken from him, unleſs that the diſ- 
charge continue; which is not here ſhewn. 


THE SECOND MAIN QUESTION was, Admitting that this diſ- Ends appurte- 
charge is by privilege granted to the priory, which being one of nage religious 
the inferior abbeys, came to the king by the 27. Hen. 8. c. 28. being — —— a 
out of the value of 200l. per annum, W hether this privilege be not the king on the 
merely determined; or, whether it is not revived by the 27. Hen, 8. difſulutionoſihe 


c. 28. and 31. Hen. 8. c. 13.? leffer abbeys 


And in this point I argued, that tt is aided by the 27. Hen. 8. — 2 
c. 28. hecauſe that gives the poſſeſſion of the abbeys to the king, 27. Han. 8. c. a8. 
in as ample and large manner as the abbot had them at the time of * bercempl- 
the diſſolution ; and it was diſcharged at the time of the diſſolu- — : 
tion: and if it be not aided by the 27. Hen. 8. c. 28. yet it is to be for the privilege 
aided by the 31. Hen. 8. c. 13. by the general clauſe ; which is, is rot revived 
that the king and his patentees of any monaſteries, &c. ſhall have by 37. Hen. 8. 
and enjoy the ſame, diſcharged of the payment of tithes, &c. as the 


late abbot, &c. had, held, and enjoyed, &c. Jones, 3. 185. 


And whereas it hath been objected, that this ſtatute extends only 0. Jac, 606. 
to abbeys which came to the king after the fourth of February 2. Co. 46. 
27. Hen. 8. c. 28. but this abbey came to the king the fourth of Moor, rz. 
February 27. Hen. 8. c. 28. and ſo excluded out of this ſtatute; Bund. 128. 
Ianſwered thereto, That this ſtatute extends to abbeys ſurrendered, 
relinquiſhed, renounced, or given up to the king after the fourth of 
February 27. Hen. 8. c. 28. ; and that is intended to extend to all 
abbeys which are given by the 27. Hen. 8. c. 28. : for although it 
hath not relation to the fourth of February 27. Hen. 8. c. 28. yet 
that is but a foreign ſurmiſe by ſuch relations to prejudicethe king ; 
as It is « Co. 20. a. relations are but fictions, which ſhall not pre- 

Judice the king by ſuch conſtructions: and in rei veritate all the 
laid abbeys were ſurrendered or relinquiſhed after the fourth of 
February 27. Hen. 8. c. 28. or during that parliament: and the ex- 
poſition hath always been, that this clauſc extends as well to abbeys 


(s) 2. Co. 44 45+ (5) 11. Co. 12, ME 
Tos: :7 which 
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' $rvowns® which came after the ftatute of 27. Hen. 8. c. 28. as to the ſuperigy 
againſt abbeys; and never any queſtion made in theſe times, or in ſixty 
nx. years after the making of the ſaid ſtatute : and therefore the caſe; 
of v. Hayant (a), Cogall u. Fairfax (b), and Smith v. Paten. 

fon (e), were cited, where prohibitions were granted upon ſurmi 
that the lands came to the king by the 27. Hen. 8. c. 28. and that in 
Berly v. Walter (d), a prohibition upon the ſurmiſe for this land 
was granted ; where it being in queſtion, Whether where conti. 
nual uſage had been, that as well for inferior abbeys given to tle 
king by the 27. Hen. 8. c. 28. as to abbeys which came after, and 
held their lands diſcharged, ſuch prohibitions ſhould be granted 
1 HELD it to be an equal miſchief, as well for the one as for the 
other, and that the ſtatute extends equal remedy ; and fo the ex. 

poſition hath been always taken by the practice. 


C ro. Jac. 608. But BRAMPSTON, Chief Juſlice, JONEs, and BERKLEY argued to 

2. Co.49 the contrary, that the 27. Hen. 8. c. 28. doth not preſerve or revive 
this privilege, becauſe there are not any words that it ſhall be dif. 
charged as the abbot held it, but that the king ſhall have it, in as 
ample manner and form as the abbots held it; and general words 
will never preſerve the privilege and immunities which were deter- 
mined, unleſs by ſpecial ſtatute they be revived : and the ſtatute 
of 31. Hen. 8. c. 13. doth not extend to them ; for all the ſcope of 
the ſaid ſtatute is only to extend to abbeys which came to the king 
after the fourth of February 27. Hen. 8. : and all abbeys which 
came to the king by the ſtatute of 27. Hen. 8.c. 28. came to him the 
fourth of February 27. Hen. 8.;- and to thoſe the ſtatute of 31. Han. d. 
c. 13. doth not intend to extend for in every branch are mentioned 
only the abbeys, &c. which came to the lere 27. Hen. 8. And 
although this clauſe to be „ * of tithes, in the body of the 
faid clauſe, is ** any monaſteries, &c.“ yet it is after the * {aid late 
„ abbots, &c.; and abbots are not mentioned before in that clanſe; 
and therefore it ought to be expounded and coupled with the clauſes 
before, which mention and intend only what came to the king after 
the fourth of February 27. Hen. 8. and doth not extend to abbey; 
which came to the king the fourth of February 27. Hen. g. 


| And Jones faid, Although it is no ſtatute until the end of the 
Hob. 111. ſeſſions when the king aſſents, yet when there hath been a ſeſſion, 
4, inf-25- it ſhall have ſuch relation to the firſt day of the ſeſſions, that they 
veſt actually in the king the ſaid fourth day of February 27. Hen. B. 
that the king mall have the rents incurred after the firſt day, and 
before the laſt day; and if they be paid in the interim to the abbot, 

they ſhall be paid again to the king. 
: . ONEs and BRAMPSTON relied upon the judgment in Gerrard. 
on 80 ae (e), where it was held, — ſolemn argument, by Ho- 
BART, WINCH, and Hurrox, Juflices, that the 31. Hen. g. c. + 
doth not extend to abbeys which came to the king by the 27. Han. d. 
c. 28.; and the caſe of Whitton v. IVe/ton (J), for the poſſeſſions of 
the abbey of St. John's of Jeruſalem, where the queſtion being 


(a) 2. Eliz. Roll 245. — 92 | 10 io, Jac, 1. In C. B. Cro. Jac. 607; 
4 Eaſter T ,” . . . . . . ones, 
2 F . * (75 10 l. U. 48. 1. Latch, by. 
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Whether the faid abbey came to the king by the ſpecial act of Syzownz 


32. Hon. 8. c. 1 3-? ail the four Juſtices agreed, that the caſe of 77075 
Gerrard v. Wright was good law, that the abbeys which came to * 


the king by the 27. Her. 8. c. 28. were not within the privilege of Hob. 309. 


31, Hen. 8. c. 13. nor to have the benetit of that ſtatute. 1. Levinz, 133. 


And BzaxLEvY, Juſtice, inſiſted much that this privilege to be 


diſcharged of tithes, being a mere perſonal privilege, was deter- 
mined by the diſſolution of the abbeys, and tied only to their bo- 
dies and perſons, nor can be revived without ſpecial words, Which 
are not in the 27. Hen 8. c 28. : 
c. 13. extends to the ſaid abbeys ſuppreſſed by the 27. Hen. 8. c. 28. 


and that although the 31. Hen. 8. 


vet there is a ſaving inthe ſaid 31. Hen. 8. c. 13. of all rights and in- 


tereſts beſides, to the donors, abbots, &c. 


Wherefore for the reaſons before, but principally for that the 
abbey diſſolved appeared to be ſuppreſſed by the ſtatute of 27. Hen. 8. 
c. 28. by the opinion of the ſaid three Juſtices it was adjudged | 
for the defendant ; and conſu/tation awarded. | 


Smith aggjg/ Smith. Cars 15, 


+} Micharlmas Term, 10. Car. 1. Roll 142. 


ERROR of a judgment in FORMEDON in remoinder in the com- No coſts can be 
mon pleas; where the judgment being for the demandaut, and . 7 F.4 
the judgment in this court affirmed; FIG — — 


j | he demandant 
WHITFEILD, Serzcant, moved to havecoſts aſſeſſed to the defen- ® hats 


dant in the writ of grror, becauſe this writ was brought before affirmedonerror 
execution, and thereby the execution delayed according to the ſta- dy we wnant. 
tute of J Hen. 7. 83 f Ante, 41 


5 K. 93. 794+ 
But Ir wAs RESOLVED, that foraſmuch as there were no cofts Vent, 88. 


nor damages recovered or allowed in the firſt action, ſo that no Lt: 146. 
execution is delayed, but only for the land, no coſts are allowable N. 134. 
by that ſtatute. - Whereupon it was ruled accordingly, 8 


| >.  Stranve, 1084. 
Cro, Eliz. 617. 659. 2. Com. Dig. 555- Dougl. 560. 709. 752. 3. Term Rep. 78. 


William Byrte againſt Manning. Cazn 16. 


DEST upon an obligation, eonditioned for performance of co- A covenant to 
venants. The detendant demands axer of the condition, and procure another 
pleads performance. The covenants were, that Thomas Byrte, ſon * be preſented, 
of William Nyrte, ſhould eſpouſe Anne daughter of the ſaid Man- e. de > dene- 
ung : and in confideration of this marriage, Manning covenanted — 
to pay 300l.; and William Byrte covenanted to affure ſuch lands in confideration 
tothe ſaid Thomas and Anne for her jointure. And there were of marriage, is 
other covenants for the Vatoe-thereof and quiet enjoyment: and Sensen and 
amonglt others, Manning covenants, that © he will procure the oy 
y laid Thomas Byrte to be 12 admitted, inſtituted, and in- Cro. EU. 788. 
ducted into ſuch a benefice upon the next avoidance of the ſaid C, J. 333. 


„church.“ The breach aſſigned was, for not perf * 
| ch afſi x performance of the . 
aid covenant of procuring him to be admitted, inſtituted, &. 7. 
E e 3 | And 
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BynTz And upon this breach aſſigned the defendant demurred, Becauſe 
«gain this covenant is againſt law, being a fimoniacal agreement; and a 
Marxi*® bond for performance thereof is not good. 


Ante, 361. But ALL THE CourT held, that if it had appeared to have been, 
1. Luiw. 346. that in confideration of the marriage of his fon, &c. he would pro- 
cure him to be preſented, admitted, inſtituted, and inducted into 

*« ſuch a church, that had been a fimoniacal contract, and had 

avoided the obligation. But here this covenant is not in conſi- 
deration of the ſaid former covenants, nor depending upon them, 

but it is a mere diſtinct covenant by itſelf, and independant upon 

the former: and without ſpecial averment or ſhewing that it wa 

a ſimoniacal contract, it ſh-11 not be ſo intended; but it may be a 

covenant upon good conſideration. Wherefore it was adjudged 

for the plaintiff. | 


Vide 12. Ann. c. 12. 


c 17. Piffin againſt Fenton. 


After iſſue join- ERROR of a judgment in the common pleas. The error aſſigned 
ed in an action was, Becauſe the action was brought againſt two, and iſſug 
agaiuit two d. joined by two defendants ; and afffif iſſue joined, one of the defen- 
vn nr _ dants died, notwithitanding there was a venire facias awarded to 
writ ſhall not try the iſſue betwixt the plaintiff and the. ſaid two defendants : and 
abate. the venive facias and habeas corpora and the ifſue found mentions, 
x.Roll.Ab.7;6, that it was betwixt the plaintiff and two defendants. 

207. And although it be ſurmiſed that he died before judgment, 
mw pong ſo no judgment is to be given againſt him, yet he ought to have 
Style, 269 furmited it before the iſſue tried; and therefore HEnDEN, Cerjeant, 


2 » id: much urged it to he an error. 
wer, 1 
Salk. 8. But it was reſolved by ALL THE Cour, that ſuch ſurmiſe needs 


La, Ray. 1415. not to be in judicial — to alter it; and therefore, although 

3· Bac. Ab. 275. Lenire facias iſſued againſt a dead perſon, yet one of the defendants 
being alive is ſufficient, and no'cauſe of error. Whereupon the 
judgment was affirmed. Jide 3. Hen. 7. and 4. Hen. 7. pl. 7. for 
this point. 


— — — pong r—_— — — ——  —— ——ä —— — 
. — « 4 
— 


See 17, Car. 4. c. 8. and 8. & 9. Will. 3. c. 2. f. 6. 
Carr 18, Digbie againſt White. 


Variance i EBT upon an obligation of twenty pounds, dated 24th Jun, 
8 D 9. 3 . The defendant pleaded, that the plaintiff 22d Fe- 
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| q lcaſe, bruary, decimo Caroli, releaſed to him all actions and demands which 
111 Poſt. 518. 354. he had, &c. The plaintiff demands oe of the releaſe, which was 
1 Dyer, 307- a releaſe of all actions to the 14th of January, before the date of 
| f wo 3 29% the releaſe ; ſo it is not a releaſe of all actions until the day of the 
1 P. 478. releaſe. And for this miſpriſion the plea was ADJUDGED ill; and 
4 the plaintiff had judgment, | 
| 1 Stong 
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Stone againſi Newman. Cas: 19. . 


| Eafter Term, 7. Car. 1. Rell 115. In the Exchequer Chamber. 


EPLEVIN. Uros DEMURRER IN the ling's bench the caſe was, If tenant in tail 
R Sir Themas Wyat was tenant in tail to him and his heirs males xe, rd rg 
of his body, of the gift of KixG HENRY THE EIGHTH, reverſion to ge, gment in hes: 
the king in fee; and he being ſo ſeiſed, he infeoffed thereof George and is atter- 
Moulton and his heirs the 35. Hen. 8. to the uſe of him and his ward: attainted 
heirs. Sir Thomas had iſſue George HYyat, who had iſſue Sir Francis — wh 
IWyat, in whoſe right the defendant diſtrained for damage ſeſant, and ED th = 
made conuſance. ; for it can- 

The plaintiff ſhews, that the ſaid Sir Thomas I/yat, who made this wet 7; As- 
ſeoffment, in 1. Mary was attainted of treaſon and executed. And — 5 mar 
this attainder was the ſame year confirmed by ſpecial act of parlia- ways remains in 
ment; and by ſpecial words, that he thould loſe and forfeit all his theCrown; and 
lands and tenements ; and that they ſhould be veſted in the queen tough it be pug 


; in aveyance by 
and her ſucceſſors without office. the feoffivent, 


Upon all this matter diſcloſed in pleading, the queſtion. was, 3s to any bene. 
Whether after this feoffment Sir Thomas Myat had any eſlate or fi which the 
right remaining in him, which is not forfeited and — to the a _ 
queen by this attainderand act of parliament? for if it be forteited, nom hk vert 
the plaintiff who claims under the queen's patent is in, and hath « is not turned 
good title, and judgment ought to be given for him; but other- tee rigin of 
wiſe, judgment ought to be given for the defendant, who claims — 
under Sir Francis Wyat, the iſtue in tail. 1 — 

And after divers arguments in the king's bench at the bar, al- would have con- 
though there was not any variety of opinions of the Juſtices of * in bim 
the king's bench diſcovered, yet becauſe it was a cafe fo long con- gn 4 
troverted, and the ſame cafe in ſubſtance which was reported by continue in him 
Ms. PLowDen in Malſingbam's Ciſc adjudged in the exchequer, for the benefit 
and afterward in the common pleas ta the contrary in Auſtin's Caſe, % the Crown, 
the Court adjourned it into the exchequer chamber to be argued . 45 
before the Juſtices and Barons of the exchequer. — 552. 
Lit. 221. 


And after divers arguments at the bar, it was argued ſolemnly in 33, 505 
the exchequer chamber by all the Juſtices and Barons of the ex- Hob. — 
chequer, except RICHARDSON, Chief Juſtice, who died whilſt the 2-Rell.Rep.30g, 
argument was depending, and BRamesToxN made Chief Fuftice : * Hale, 243. 
and it was argued by RicHarD WEsTON, Puiſne Baron of the ex- Sy 9 80 
chequer, and by 81x FRAx CIS CRAWLEY, Puiſue Fuftice of the com- Co. Lit. 373. 
mon pleas, the firſt day, for the plaintif/; and upon the ſecond day by vore (2). 
Six RoBERT BEEKIE V, Puiſne Fu/tice of the king's bench, and 3. Term Rep. 
SIR GEORGE VERNON, Juice of the common pleas, for the plaintiff, 73% 
and afterwards upon a third day by SIR THOMAS TREvoR, Baron 
of the exchequer, fer the plaintiff, and by MYSELF, for the defen- 
daut; and after, upon a fourth day, by Joxts and. Hur rox, 7 
ces, for the defendant ; and after, upon another day, by BARON 
Dixh am, for the plaintiff; and at another day, by Six cas ans -; col 


DavENTOR r, for the plaintiff; and after, upon another day in this 
Term, by Six Joux Finch, Chief Juſtice of the common pleas, 
for the defendant (but I being ſick at the time of his argument did 
not hear it). BRAMPSTON, age Juſtice, did not argue, becauſe 
he was made Chief Juſtice after IO 


'Eeg Tux 


e argument begun. 
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STone Tax Chir Baron, and other the Juſtices and Barons which 
I, ny argued on the plaintiff's part, much inſiſted upon the argument 
\*. and reaſons given by Sanders in Hal/ingham's Caſe (a). 


| Fixs r, Becauſe it being a feoffment by tenant in tail of the gift 
Ca. Lit. 335. a. of the king (the reverfion remaining in the king at the time of the 
I. Com. 561. feoffment), there is no diſcontinuance of the eſtate tail: for it can. 
not diſcontinue the reverſion in the king; and therefore the cſtate 
tail remained in him at the time of the attainder; and the forfeiture 

thereof veſted in the king by the ſtatute of 26. Hen. 8. c. 13. 


Hob. 343. Norx, They all agreed, that if tenant in tail of a common per- 
3- Co. 2. ſon make a feoffment, where no reverſion is to the king, it is a di- 


* egos beg continuance; and if he be attainted of treaſon, there is no far. 


Gu. 380. feiture to the king, as 3. Co. 2. b. Marquis of Wincheſter's Caſe is. 


wha awk. F. O.  SECoXDLY, That if the eſtate tail be not in him to be forfeited, 
om. 561.2, Vet the right of the intail remains, which is forfeited and given to 
the king by the ſtatute of 33. Hen. 8. v. 20. or by the private ad 

made in the firſt year of queen Mary, which gives all eſtates and 
rights, &c. And although that a teoffment gives all eſtates, in- 
tereſts, and rights, in caſe where tenant in fee makes a feoffment, 
yet it is not ſo in caſe of a feoffment made by tenant in tail, becauſe 
the eſtate tail is an incident inſeparable to his perſon and blood, 
2nd cannot he transferred to any other; which is the reaſon that 
one cannot plead a gue tate of a tenant in tail. 


THrrnrDLyY, Becauſe the privity of eſtate remains betwixt the 
donor and him, and cannot be transferred over; and much more 
ſtrong where the reverſion is to the king, the privity remains in 

him tor the benefit of the king; which is the reaſon that the donor 
Hob, 337- may avow upon him for his rent, and ſhall not be compelled to 
Fl. Com. 261. 2. alter his avowry, as 48. Edw. 3. pl. 8. F. Edw. 4. pl. 34. 4. Hen. 4. 
pl. 32.; and that if his heir within age recovers in a formedon, he 
ſhall be in ward : and in caſe of the king, where tenant in tail, 
remainder in the king, makes a feoffment, yet his heir within age 
ſhall be in ward to the king before entry or recovery, as F1Tz- 
'  HERBERT's Natura Brevium, by reaſon of the privity betwixt the 
king and his tenant in tail; which cannot be altered. 


THz FovRTH REASON, which they much infiſted upon, was, 
That the right always remained in him, and is forfeitable by the 
ſtatutes of 33. Hen. g. c. 20. and 1. Mary, ſeſſ. 1. c. . : for the writof 
Hob. 337- FORMEDON in deſcender ſuppoſeth quid deſeerdit jus; and the decla- 
F. Cn. 361. 3. ration mentions as much, which always ought to comprehend 
truth ; which proves that the law accounts the right to be in him, 
and from the father deſcended to his ſon ; and then being in bim, 
it is forfcitable by his attainder of treaſon. 


Tur FIFTH REASON, That it is for the greater benefit of the 
Hob. 344, Crown toexpound it moſt ſtrongly againſt traitors and their iſſues, 
for the king's profit and diſcouragement of traitors, that they 
ſhould not hope their iffue ſhould inherit; and the {och EY 
upon the judgment in print in Walſingham's Caſe (b) and t 
ſaid, although it were queſtioned by a writ of error, yeFit was al- 
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; and the land enjoyed always after the judgment; and upon 

Lard Sheffield's Caſe (a), which was adjudged upon a writ of error 
brought in the exchequer chamber, where the judgment was, that 
the land of tenant in tail after a feoffment was forfeited to the king. 
t againſt that it was argued by Hurrox, Fufticc, JoxEss, 
. Hrn. and Lord FINCH, who, as I heard, concurred 


with our reaſons, that the judgment ought to be given for the de- 


feadant. 

Finsr, That although the reverſion is in the king, and there is 
no diſcontinuance, yet all is diveſted out of the feoffar, as ſtrongly 
2s if there had been a diſcontinuance : and if it had been a feoff- 
ment by tenant in tail, the reverſion to a common perſon, after 
ſuch feoffment and diſcontinuance, nothing remained, and nothing 
can be forfeited ; as it is agreed in The Marquis of Wincheſter's 
Caſe (b), and Dowbtye's Cafe (e), that right of entry js only for- 
feited, and not right of aQion : and although it hath been much 
inſiſted on by the other fide, that when there is no diſcontinuance, 
no eſtate th but for the life of renant in tail, ſo that the re- 
verſion ry rs eſtate and the right remain in him; and urged it out 
of the words of Litileton (d), that no eſtate paſſeth but for the life of 
tenant in tail; yet it was thereto anſwered, that clearly an eſtate 
in fee patſeth to the feoffee, deſcendible from him to his ifſue, and 
whereof the wife of the feoffee ſhall have dower, and the feoffee 
thall have, after a recovery by default, a writ of right and a quod ci 
deforceat and the. intent of Littleton (e) is, that the f or 
grantee of the reverſion hath no more right to the eſtate than for 
the life of the tenant in tail; but the fee in the interim paſſoth to 
the feoffee ; as in caſe of exchange (/), in the caſe of the 

rant of a reverſion (g), and Seymor's (5), the _ 4 Fines (i), 
The Year-Bogk (k), and Plowden (J). And if tenant ife, rever- 
fion to the king, make a feoffment, it cannot touch the reverſion in 
the king, nor a fee deſcendible paſſeth : but where tenant in tail, 
reverſion to the king, makes a feoffment, there a baſe fec ſhall paſs, 
determinable by the _ of the iſſue in tajl : but out of an eftate 
for life, where the reverſion is not touched, no fee ſhall paſs but 
only an eſtate which paſſetli as an occupancy ; as the difference is 
G. Lit. 339. b. tenant in tail, reverſion to the king, is diſſeiſed. 
and a deſcent caſt, it is good, and ſhall bind the iſſue ; but tenant 
for life, the reverſion to the king, is diſſeiſed, no diſcent can be 
caſt, becauſe a fee cannqt be extracted out of an cſtate for lite. 
And 18. Eqw, 3. pl. 12. where tenant in tail, reverſion to the king, 
makes a leaſe for fits he gains a new reverſion, and it ſhell deſcend 
to his iſſue. And 1 cited Strat ſeld v. Dover (m), that a diſcent 
upon tenant in tail, reverſion to the queen, ſhall bar the entry of 
the tenant in tail and his iſſue. | 


(a) 21. Jac, 1. Hob. 334. Palm. 351. 13. Hen. 9. pl. 10. 2. Nen. 9. pl. 42. 


2. Roll, Rep. 312, (4) 10. Co, 96. 
(b) 3. Co. 2. (i) 3. Co. $4. b. Co. Lit. 335. a. 
c) 3. Co. 11 (4) 22. Rich. 2. pl. 56, | 
(4) Sed. 650 6) Plowd. $57. 


/ *) Cro. Eliz. 595. But for Mr. Butler's 
; 9 rere 9, Edw, 4. pl. 22. note oi Lord Nottingham's MSS. upon this 
Nen. 6. p . 23. : 


(1) Year-Books 24. Edw, 3. pl. 28. 


caſe, Co, Lit. 373+ & note (2). 
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S ron Sxcovprv, Although it was ſaid, that the privity of eſtate 
gain cannot be drawn out of him, they anſwered, True it is, none can 


NzwMan. be tenant in tail but the donee and his iſſue, and that avowry ſhell 
be made upon him, and his heir ſhall be in ward: ſo where tenant 
in dower, or by the courteſy, alien their eftates, no eſtate remains 

| in them; yet for the privity which was once in them, an action 
Co. Lit. 54. a, of waſte lies againſt them, as Fitzh. N. B. 55. e. is. And quad the 
avowry, that may be; for otherwiſe the donor ſhould confeſs his 
reverſion to be out of him, and thereby ſhould deſtroy his avowry, 
as Co. Lit. 269. a. is: and for the wardſhip, though the privity be- 
twixt the king and the tenant in tail is deſtroyed, the iſſue in tail 
cannot contradict it. And to the objection, that the reverſion 
being in the king is not touched, and of neceſſity the particular 
eſtate muſt remain for the upholding of the reverſion; and that 
there cannot be a reverſion, but in regard of a particular eſtate re. 
maining ; it was thereto anſwered, that a common recovery before 
P1.Com. 555. a. the ſtatute of 34. Hen. 8. c. 20. had barred an eſlate tail, where the 
Co. Lit. 335-2. reverfion in the king was not touched: and the recoveror ſhould 
have a fee during the time that the tenant in tail had iflue; as 
28. Hen. 8. Dyer, 31. and 15. Edw. 4. pl. q. lord of a villain tenant 
in tail enters, that ſhall not touch the reverſion ; and in i ſeman'i 
Caſe (a), where tenant in tail of the gift of a common perſon, re- 
mainder to the king at this day, ſuffers a common recovery, it ſhall 


Co. Lic. 372. b. bar the cſtate tail, but not the remainder; and Plowd. 557. tenant 


in tail of a common perſon is attainted of treaſon, the king thall . 
have a fee, yet the fee of the donor is not touched. 


THYRDLy, They all argued, that againſt his feoffment no right 
remained in him, nec jus in re, nec jus ad rem, for the feoffment gave 
away all his right, intereſt, and poſſibilities; as 9. Hen. 7. pl. r, 
39- Hen. 6. pl. 43. 12. Edi. 4. pl. 32. I. Edw.4. pl. 8 1. 19. Hen. j. 
and Plowd 374- tenant in tail makes a feoffment, there remains no 
right in him; and if afterwards a fine be levied by the conuſee, the 
> in tail is the firſt who hath right to impeach it. | 


To ru FovkxTH, That the writ and declaration in a formen 
do ſuppoſe quid jus deſcendit, it was anſwered, that it was but form, 
and not in ret veritate; and he doth not ſay /impliciter deſcendit jus, 
but deſcendit per formam doni : and it is not properly ſaid deſcendit 
Jus, but devenit jus; as in Plowd. 374. by SoUTHCOTE, WES rox, 
and DYER, 7euftices : and it is but form, as in waſte, ſuppoſing that 
he held ad terminum annorum, where he held but for half a year; 
and 40. Ear. 3. pl. 5. and 38. Hen. 6. pl. 3. in conſimili caſu, ſup- 

ſing that he aliened in fee, it is good, though he aliened but for 

life. So in the caſe of Holland v. Lee (5), where a fine was levied, 
and by it the eſtate tail barted in error to reverſe this, it is ſuppoſed 
quid remanſit jus, or quad deſcendit jus, as the caſe requires. 


To THE FirTHn, That it is for the ter benefit to the Crown» 
and the greater diſcouragement of traitors, &c. it was anſwered, 
that the right was to be reſpected; and it is not to be preſumed, 
that they would commit treaſon, or had an intent thereto; for 
ſuch foreign intendments are not to be preſumed, as 30. Hen. 6. 
© Grant,” 41. Grant of land after it ſhall eſcheat is void, becauſe 

(a) 2. Co. 15. b. and under the name of (b) See Darcey v. Jackſon, Palm. 123. 
Wiſeman v. Barnard, Moor, 195. Hughes 149. 224. 1. Roll. Rep, 73. 301 · Cie. 
Entries, 37, Elz. 739. 774 ir 


Hob, 337» 
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it is not intendible. And as to the caſes pretended to be adjudged, 
it was anſwered, that Jal/ingham's Cuſt was impeached by a writ 
of error, and was affirmed for default in the pleading ; and being 
demanded, If it were for matter of law? it was not anſwered ; and 
if it bad been for the matter in law, they would have been ready 
for the queen's advantage to have had it ſo publiſhed. Alſo within 
two years after (viz. in 18. Eliz. in the common pleas, in Moulton's 
Coſe) (0) it was argued „ by all the four Juſtices, who by intend- 
ment had notice of the tormer judgment; and they all argued, that 
the eſtate tail was not forfeited, by reaſon of this feoffment which 
faved it, and this judgment was never impeached by a writ of 
error; yet it is very likely, if the Juſtices ot the king's bench had 
concurred with the Barons for the matter in law, the ſaid laſt judg- 
ment would have been impeached by a writ of error. And as to 
the judgment in Sheffield"s Caſe, it was alledged to be very well 
known, that ſome of the Judges who died before their opinions 
delivered, were againſt the ſaid judgment, as appeared by their ar- 
guments, and that the judgment in that caſe. was obtained by one 
voice only. And although that judgment ſhould be allowed to be 
good, yet it much differs from this caſe; for here the tenant in 
tail hath neither freehold, poſſeſhon, nor right. 

But after this Term, becauſe the greater opinion was for the 
plaintiff, it was prayed in the king's bench to have judgment for 
the plaintiff. | 

But there it was moved in ſtay of judgment, that the bar to the 
avowry was not good : | 

FirsT, Becauſe it doth not ſhew, that after the attainder of 
Sir Thomas Wyat there was 1 for the queen, and Sir Francis 
Myat had good title until ſeiſin. 

SECONDLY, Becauſe it is pleaded, that the indictment and pro- 


cecdings were before the commiſſioners, and does not ſay ſub magno 


Hilla. 
And for theſe cauſes the Court would adviſe (5). 


(a) Cro, Eliz. 151, 2. Leon. 211, ſhew that it was ſub magno figille, yet being 
3. Leon, 232, omitted, it is well enough, and good both 
(%) Theſe objections were moved again ways. But judgment was entered for the 
in Eaſter Term, and all the Court agreed, plainciff. Poſt. page 461. 
that although it were the better courſe to | 
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Sir John Brampſton, Kut. Chief Juſtice. 
Sir William Jones, Kn:. | | 
Sir George Croke, Knut. Juſtices. 

Sir Robert Berkley, Knut. 
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Sir John Banks, Knt. Attorney General. 
r Edward Littleton, Knt. Solicitor General. 


f — ́ ́ ͤK ⁴4.— — 


— nt, Memorandum. 
{Te Geaths of N the vacation after Michaelmas Term, Six Francis Achter, 
Amr, the King's Serjeant, who died the day before the end of the 
ing's Serjeant. Term inSerzeant's /nn;RonmrT Masox, of Lincoln's Zinn, Eſquire, 
Mr. Recorder Recorder of London, who died in Lincoln's Im 21. December ; and 
; | "Marvewant Gan WALTER PYE, of the Middle Temple, Knight, Attorney of the 
'S * — Court of Wards, Who died the 25th of December, were carried 
Wards, Car. down and buricd in their ſeveral counties, accompanied with two 
user and heralds in their coats of arms, with divers coaches of nobles and 
Garvixz: others, who accompanied their bodies until beyond Charing Croſs. 
promoted. And Henxy CALTHROP, of the Middle Temple, London, was made 
Jen, 375 Recorder of London, and ſo continded three weeks. Afterwards 
| he was knighted, removed, and made Attorney of the Court of 
Wards the firſt day of this Term; and THOMAS GaRDENER, of 

| the Iier Temple, Edquire, was elected Recorder of London. 

Carr 2. Spooner againff Day and Mafon.- 
Leto Michaelmas Term, 6. Car. 1. Roll 183. 

A preſcription ENR of a judgment in the common pleas, in an action on 
cannot be the caſe. Whereas Robert Fulter was ſeiſed in fee of the ma- 
=? nor of Thompſon, and he and his anceſtors, &c. time whereof, &c. 
ere if had A FOLD-COURSE (a) for his and their ſheep, not exceeding 
acres of land, in Thompſon, every year 
for a common, from fourteen days after the corn was carried away, to continue 
the pleaof = ufitil Lady-Day, within the lands not ſown again; and ſhews, that 
_ , he let by deed to the plaintiff ſeventy-five acres,-parcel of the ma- 
nor, with the fold-courſe, for five years, and that the defendants 

incloſed, and thereby had diſturbed him of his fold-courſe. 


One of the defendants pleaded not guilty. 


r 


— The plaintiff hereupon demurred. | 
And without any difficulty 11 was ADJuvDGeD, that the bar was 
nbt goed, becauſe he doth not traverſe the preſcription in the 
declaration; and he cannot plead a preſcription againſt a pre- 
ſcription ; but he ought to anſwer the preſcription alledged in the 


count. | 
(#) Sex Ar. Horgravt's Co. Lit. 6, note (1), 
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In the common pleas an exception was taken to the declaration, T* common- 
That it was not good, becauſe A FOLD-COURSE, being appurtenant mon an,ure. 
to 2 manor, cannot be divided and annexed to parcel thereof; and nant certain, 
therefore that the plaintiff had not any title. But the exception may be divided, 
was there over-ruled, and adjudged for the plaintiff ; and this point 9 
was now aſſigned here for error; and, after divers arguments, TME ne 
Cour this Term adjudged it to be good enough; for being but 
in nature of a common certain, it maybe well divided or annexed * 377. 
to parcel of the manor ; and there cannot be any prejudice to the ,zq, 
terre-tenants, for they ſhall not be charged with more than they 3. Term Rep, 


were before. Wherefore the judgment was affirmed. Vide 8 Hen. 7. 413. 


pl. . 1. Hen. 7. pl. » 1. Ew. 3. pl. 1. 27. Hen. 8. þl. 10. 
11. Hen. 6. pl. 22. 1. Levinz, 231. | 
* Richard Hayes againſt Robert Hayes. Cart 3. 
f * | Hilary Term, 10. Car. 1. Roll 1045, | 
Juire, DEPT, upon an — — of one thouſand pounds, condi- Where join 
; and tioned for the performance of the arbitrament of HN claimants ſubs 
the CtexK and RoBERT SHARP, of the Middle Temple, Eſquires, of all We * 
irried controverſies and demands betwixt the ſaid Richard Hayes and No- gu te — 
1 two bert Hayes. bones to the 
— The defendant pleaded, quod nullum fecernnt arbitrium. 2 _ 
1 The plaintiff replies, that Rebert Hayes, father of the plaintiff award ; if the 
dards and defendant, was ſeiſed in fee of divers lands in Kert,' and had award de gene- 
of of iſſue the plaintiff Richard Hayes, the defendant Robert Hayes, and — m id 
x. of William — and deviſed divers lands to the ſaid Robert and Ft; 2 — 
4 William; and that there were controverſies betwixt the plaintiff te thing, each 
and the ſaid Robert and William concerning the ſaid land, for which of them are 
the plaintiff entered into bond to the ſaid Robert and William to bound for the 
— the award of the ſaid arbitrators ; and that Nobert at that gar ga | 
time entered into one bond by himſelf, and M illiam, at the ſame d, alchoungh 
n on time, into another bond, to perform the ſaid award; and ſhews their bonds 
ma- their arbitrament, that Richard ſhould releaſe to the ſaid Robert were ſeveral. 
Kc. and William, &c. and that Robert and William ſhould pay to the 1. Ro. Abr. 
ding laid Richard three hundred pounds at ſuch a time and place; and ES 
year for non-payment of the ſald three hundred pounds the breach piond. =" Ay 
* was aſſigned. 1. Bac. Abe. 
- The defendant hereupon demurred. | 1 Die. © 
lants FARRER argued for the defendant, that this arbitrament is void ; 378.306. © 
for the defendant's bond is for a reference of all controverfies be- Kd Treatife 
twixt Richard and Robert, and William is not mentioned in the * Awards, 8. 
: bond; and the award is betwixt Richard, Robert, and 1/illiam, and 
 faid that Milian and Robert ſhould pay ſach a ſum, and the breach is 
n the alledged therein, and for any thing that appears in the bond and 
1 the condition William is a ſtranger to the ſubmiſſion, unlets- by this 
collateral ſurmiſe, which ſurmiſe is not allowable; alſo this fur» ' 
miſe is qua/i a departure from the declaration: BEGS 
was Bur after divers arguments at the bar, ATL THE Cour reſolved, 
| the that the replication was good enongh to maintain the arbitrament 
pre- notwithſtanding this objection; foraſmuch az this is not à bare 
1 the ſurmiſe, but grounded on a deed which is. of as high a nature as 


the other, and made at the: ſame time, REIT 
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Harzs by ſeveral bonds, and ſo the ſurmiſe is allowable, and ſtands well 
Lait with the bond in queſtion. And although the two brothers did 
Harzs not join in one bond of ſubmiſhon, becauſe they would not be 
bound one for the other; yet when at the ſame time they enter 
into ſeveral bonds to perform the award, it is but as one ſubmiſſion, - 
and is not any departure from the declaration ; for it is not fitting 
that the declaration (which is but for the debt upon the bond of 
Robert) ſhould mention any ſuch ſubmiſſion, but it ſufficeth to 
ſhew it by the replication to maintain this arbitrament. 
Tux Second OBJECTION was, That this arbitrament was not 
good, becauſe the ſubmiſſion was ny for land whereof the father 
was feiſed at the day of his death, and deviſed, or mentioned to be 
deviſed, to the ſaid William and Robert, or to the uſe of them, and 
the arbitrament is, that he ſhall make a releaſe of his right in the 
1. Roll. Abr. lands conveyed or deviſed, and there is uo authority to meddle 


* with the land conveyed.— Sed non allocatur; for it ſhall not be in- 


tended that there were any lands conveyed to make the arbitra- 
ment void unleſs it had been ſhewn, and the breach is aſſigned for 
the non-payment of the three hundred pounds awarded. Where- 
fore rule was given, that judgment ſhould be entered for the 


plaintiff. 
Cart 4@ Braditock againſt Henry Scovell and Others. 
| Trinity Term, 11. Car. 1. Rell 1097. 


A fine levied by ERROR of a judgment in the common pleas, in an ejectment 
the heir in tail, of a meſſuage and land in Mictbampton, of a leaſe by Thomas 
who dies wich- Baſton to the ſaid Henry Scovell, where, upon not guilty 3 and 
ono —— a ſpecial verdict found, the caſe was, — Baſion, ſeiſed in fee 
renant in tail, Of thoſe tenements, conveys them to the ule of Thomas Baſſon his 
hall not br fon and Edith his wife, and the heirs of their bodies, for a jointure 
the entry of his for his wife; Thomas the ſon and Edith enters, and, being ſeiſed in 
OT tail, have iſſue Philip their eldeſt fon, and 7 homas, THE Lesvos, 
of the tenane in their ſecond ſon ; Thomas their father dies; Edith takes to her ſe- 
tail, cond huſband Thomas Bulford; they, by indenture, tor fix pounds 
Jones, 689g, alien, bargain, ſell, and grant to the ſaid Philip and his heirs, all 
3- Co. 61. their right, title, and intereſt which they have in the ſaid tene- 
Hob. 331 ment, no livery nor inrollment being found: then the faid Phil 
- Com, Dig. Ballon, by indenture, for cighty pounds, bargained, ſold, and con- 
* Abe. firmed thoſe tenements to one Henry Bradſtoct, and levies a fine 
830, $31. with proclamation to the ſaid Henry Bradſiock, to the uſe of him 
Cruize, 16. and his heirs; and afterward Philip dies without iſſue, then Edih 
dies; after the ſaid Thomas Baſton the ſecond ſon enters and maks 
this leaſe, and the defendant ut him; et ft ſuper, &c. 


—— The ſole queſtion was, Whether this fine by Philip the eldeſt 
ſon, in the life of his mother, tenant in tail, and he dying without 
iſſue in the life of his mother, ſhall bar Thomas the ſecond ſon, or 
not ? | 
And after argument at the bar and bench in the court of com. 
mon pleas, by the opinion of He aTH, Chief Juſtice, HUTTON, and 
VERNON, it was adjudged for the plaintiff, that this fine ſhould 
not be a bar to Thomas; but CRAwLEY, Juſtice, to the contrary- 


Jones, 14, And now error being brought, was aſſigned in point of law; 


and, after ſeveral arguments at the bar, ALL THE FOUR Juergen 
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, that the judgment ſhould be affirmed; for this fine levied Baavsroce 

by the eldeſt ſon, who was never ſeiſed by force of the intail, and — _—_ 3 
dying without iſſue before the intail deſcended upon him, is not a Orrs. 
fine within the ſtatutes of 32. Hen. 8. c. 36. nor of 4. Hen. 7. c. 24. 
to bar the intail: for although he be inheritable to the tail, and, — ag 
if he had ſurvived, his fine had been a bar to his brother, yet for- "age St 
aſmuch as he died in the life of his anceſtor, and never had the %%. N I 
eftate tail, the younger brother ſhall never mention him in a for- ,.. 
neden in the deſcender (a), he never being anceſtor in tail to his (%) 8. co. 38. b. 
younger brother, nor any ſuch anceſtor to whom the land was in- f. Com. Dig. 
tailed; and therefore it is not like to Archer's Caſe (b), where the 30s. 
father diſſeiſes the grandfather, or is infeoffed by the grandfather, 
and levies a fine with proclamations, and dies in the life of the 
grandfather, and afterwards the grandfather dies, his ſon ſhall be 
barted, for he ought to claim by him, and he is one to whoſe an- 
eeſtors the land was intailed. And it was compared by BERKLEY 

to the caſe where the father is attainted of felony in the life of the 

randfather, and hath ifſue a ſon and dies; afterward the grand- 
father dies, the land ſhall eſcheat, for the ſon ought to make his 
deſcent by him, which cannot be. But if the eldeſt ſon had been Hob. 334. 
attainted in the life of the father, and had died without iſſue in the Pyer, 4% 4. 
life of his father, his ſecend brother ſhould not have been barred. Jh 3+ 

But if the eldeſt ſon had ſurvived the father, and died after without 
iſſue, his younger brother ſhould never have inherited. And for 
this point Jowes ſaid, that when he was a Judge in the common 
pleas, it was ſo adjudged in The Caſe of Mackwilliams (c): and fo poſt. 48. 

alſo in this court in the Caſe of Crater v. Kelſey (d), and after- Jones 60. 
ward affirmed in a writ of error. And although Littleton (e) faith, 

that * if the middle brother make a warranty and die without iſſue, 

his warranty is lineal to his younger brother, for that by ow. 

« bility the younger brother might have inherited, ſo as he is, 

* quodammedo, ſaid to be his anceſtor,” yet that is only but a poſ- 

ſibility, and by reaſon of the maxim; but it is not to be conſtrued 

ſo here in the caſe of a fine, for it ought to be levied by him who 

had the eſtate tail once in him, or to whoſe anceſtor the land was 

intailed, and by whom the conveyance by deſcent ought to be 

made. But where he needs not to be mentioned in the conveyance 

by deſcent, there his fine ſhall never bar. And Grant's Caſe (] See the ese of 
was cited, where lands were deviſed to one, when he came to the Jobnfton v. Bel. 
age of twenty-five years, in tail, and he, before the age of twenty- — Cro. Eliz. 
hve years, levies a fine with proclamation, and after attained the 

ſaid age, and had iſſue and died, this fine ſhall bar the iſſue: for 

although he was not tenant in tail at the time of the fine levied, 

yet having attained the age of twenty-five years, he was the perſon 

to whom the land was intailed ; ſo he is within the words and in- 

tent of the ſtatute, that this fine ſhall bar his iſſue which claim 

under that intail, Wherefore here in the principal cafe ALL THE 

Jos rieks agreed, that the judgment was well given; wherefore the 

judgment was affirmed, | | 


(5) Lord Zoueh v. Aickin, 3. Co, 90. 498. 1. Roll. Abr. 843. Old Ren4loe, 
Hob. 253. 333. Cro. Car, 435- 139. 143+ See aſſo Hargrave*s Co. Lit. 


Hob. 258. 


(/ Hob. 333. Winch, 41. 28. b. notts. | 
(d) Cro, Jac. 689. W. Jenes, 60. Hut- (e) Co. Lit. 373, 374. 
34. Bridg, 27, 2. Roll. Rep. 490. (f) 19. Co. $0. a, 24 7-AJ 


Salter . 


g. Salter again Browne. 
| | Hilary Term, 10. Car. 1. Roll 207. 
To fay of a man ERROR of à judgment in the common pleas, in an action for 


that © be is the © words. , Whereas one Fane Fernings was delivered of a baſtard. 
A child, that the defendant, having communication with one 7. 4. 
« c>i/4,” is not Of the plaintiff and of the ſaid baſtard-child, faid of the plaintif 
atjomble, un- theſe words, © He,” innuendo the plaintiff, © is the reputed father 
1 af that baſtard· child, innuendo the ſaid baſtard- child. 
An, 322. 3%. Judgment after verdict was given for the plaintiff, and error 
2. Roll. Ad. 35 thereof brought and aſſigned, that theſe words are not actionable. 


eee And ALL THE CouRT, ab/ente Bx A Mrs rox, was of that opinion, 
. unleſs he had alledged ſome temporal loſs, viz. that he loſt thereby 
Cro. Eliz, 382. his Marriage, or that he by this means ſhould be chargeable for the 
2. Sid. 61. 396. Maintenance of ſuch baſtard child, and to have further puniſh- 
3- Mos. 120. ment; for it was ſaid that it had been reſolved, that à baſtard- 
＋ 96; child of perſons able to keep it, and not like to be chargeable to the 
2. Com. Dig. Pariſh, is not within the ſtatute of 18. Eliz. c. 5. and a reputed 
293» ather is to be adjudged by the two next juftices of the peace or the 

ſeffions. Wherefore for this cauſe yo ment was reverſed, 


Hil. 10. Car. 1. Roll 7.52. ſuch a cafe and ſuch judgment. 


= — — — —— 7 — 2 - _ 
33 
— 


| Cart 6. iothworthy againſt Clothworthy. 


In debt ou bond I RROR of a judgment in a writ of annuity. The plaintiff d- 
9 E clared al the defendant as heir to his anceſtor, who grantel 
only part is an annuity to him of twenty pounds a- year, payable at four Feaſts 
demanded, ſa- viz. at Chriſtmas, the Annunciation, the Nativity of St. John Hopi, 
tisſaction muſt and Ft. Michae/; and fot thirty pounds arrear at Mrchaeimai, 
3 3 Car. 1. before the writ brought, which was the 16th of 4jri, 
refidue, 4 Car. Ae. N 
s c. Hetley, The defendant pleads, non e fuctum patris ſui; and it was found 
237. againſt him, and — hal on bes d recover the annuity 
Jo. Ja&-499 and arrearages before the writ, and what incurred pendonte br, 
—_—_ which amounted to ſe pounds; and the damages and cofts; 
. 326. a quid habeat executionem of all the tenements deſcended to him 
MavynarD now affigned error, Becauſe the plaintiff demand 
this annuity and the arrearages thereof to Michaelmas 3. Car. 1 
and his writ is brought 16. April 4. Car. 1. ſo as there are two 
quarters of that annuity not demanded, which by intendment are 
| 2 and if they be not paid he ought to have demanded them; 
for if one brings debt for part of a debt due upon a contract at 
upon an obligation, and doth not acknowledge ſatisfaction of ths 
refidue, the action is not well commenced. 


The judgment Alſo, whether it be due or not due, the judgment is erroneous; 


— — for the judgment is, that he ſhall recover the arrears due before the 
for the anovity, and the arrears both before and after the action. Ante, 104. 13). 1+ Roll Abf. 20% 


5 „ Cro. Jac, 499. Co. Ent, 30. Hob. 88. 2. Lev, 56. 2. Leon. 5 
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writ (which includes theſe two quarters rents which are not de- Crornwor- - 

manded) and the arrears accrued pendente brevi, amounting in toto THY 

to ſeventy pounds, ſo as it includes the arrcars before and hanging a OE. 

the writ. ROLLE anſwered thereto, that this peradventure was rar. 

but the miſpriſion of the clerk in caſting up the ſum, and then it 

is no error, but amendable.— But THE CourT anſwered, and ſo 

reſolved, that it was no miſpriſion in the caſting up, but a miſ- 

prifion in the judgment; wherefore they all held that. it was er- (08. C. Her- 

roneous (a). : ley 137. and 

Lit, Rep. 245; but neither of them report this point of the caſe. 

Tax Second Exxon, Becauſe the heir pleading a falſe plea, ln debt again 

which is found againſt him, the execution ought to be awarded of an heir on a 

his proper lands and of his lands deſcended. —But Tae Couur — = an- 

held, that the denying the deed to de his father's, was not a falſe — _ 

plea in his cognizance : and although it ſhould be falſe, yet being , fue, 

charged in reſpe& of his anceſtor's deed, the land of his anceftors ſhall be only of 

ſhall only be taken in execution, for that is the cauſe of his e Aces. 

charge; and if the land of the heir, which is his own proper land, 2. Roll. Ab. ze, 

ſhould be liable as well as the land of his anceſtor, yet it is not aſ- 5. Com. Dig. 


ſignable for error, becauſe it is in caſe and advantage of the heir. 5 3 67. 


But for the firſt cauſe rule was given, that the judgment ſhould n., Com. 440. 


be reverſed, unleſs, &c. —— $1. 4. 
See 29. Cat, 2. and 3. & 4. Will, & Mary, c. 1 * 
29. Car, 2. c. 3. and 3. & 4- » ©: 14+ 
Tregmiell and his Wife againf Reeve. Cart 7. 


CTION ON THE CASE; and declares, That Sir John if à man cove. 
Reeve was ſeiſed in fee of a farm, and of an hundred acres of nant to tand 
land thereto appertaining ; and by indenture covenanted to ſtand {if d to the uſe 
ſeiſed to the uſe of himſelf and wife for their lives, for a jointure 3 
for his ſaid wife, and after to his ſon and heir, excepting the timber an 3 
trees, ſaving that his ſaid wife ſhall have and take the ſhrowds and Qrowds and 
loppings of them; and that the ſaid Sir — Reeve died, and the loppingi of the 
ſurvived, and took to huſband the plaintiff; and that the defendant, es, an ation 
ps heir to Sir Jobn Reeve, cut down five oaks growing upon the n. do peg 
laid hundred acres, whereby the plaintiff loſt all the benefit which fn for cutting 
be might have had of the ſhrowds and loppings of the ſaid trees. down the trees, 
by defendant pleads not guilty, and the verdict was given againſt Jones 176. 
Im, Our, 7+ 837. 


Hype took divers exceptions in arreſt of judgment. FrasT, ay ge 5 
hat the excepting the trees after the limitation of the uſe is void, 4. Mod. 13. 
nd then, they remaining parcel of the freehold, he might have had Shower, 31. 

relpaſs ; but he could not have this action on the caſe; for as an 4 — 1 
xception after the eſtate limited is void, fo arter an ule ſettled an , Com. Dig. 
(ception cannot be of the trees. Sed non allocatur : for an ex- 5459. 

puon may well be to ſhew his intent that they ſhould not be an- 3- Com. Dig, 


jexd to the eſtate for life. | ** 


SECONDLY, The declaration is not good, Becauſe he doth not On an a8ion- 
bew that he had not left ſufficient trees to have the loppings ; as for waſte, where 

caſe of e/fevers, the owner of the wood may cut down the are 22 
leaving ſufficient for eſtovers.— Sd non allocatur for here \; ne Mein, 


the loppings of all the trees are referved to the wife, all which the quantity cor 
| need not be ſhewn. 


CRO. CAR, _ 7 ſhe 


ood 
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Txrcwur::t ſhe may cut down and ſell at her pleaſure; fo it is a wrong to her 
again? to cut down any. | : 


Reeve. 2 
an ett THinDLy, Becauſe it is ſuppoſed, that the defendant cut down 


cutting fivecaks five oaks growing upon an hundred acres of land, which is not 
growing on a poſſible that five oaks ſhould grow upon an hundred acres.—$:4 


hundred acres. nan allocatur: for it is to be intended that they grew upon ſome 


part of the farm. 


eee FourTrLy, Becauſe the action is brought by the huſband and 
2 wife, where the huſband alone ſhould have brought the action, for 
the lops of he only might have releaſed the damages, and the wrong is to his 
which were re- poſſeſſion.— Sed non allocatur : for the huſband having the land i. 
cage _ right of his wife, he may well join her with him in ſuing for the 
eee, damages; and ſhe ſhall have the damages, and the action alſo, if 
may ſucalone, {he ſurvive her huſband: wherefore judgment was given for the 
Ante, 419. plaintiff, 1 1 ; a h | 
— 555.— C. Jac. 110. 2. Vent. 195. Cro. Eliz. 461. C(o8. Jones, 325. 1. Com. Dig. 574, 
219. | . 


Cas: 8. | Tolſon againſt Clerk. 
Trinity Term, II. Car. 1. Roll 687. 
a1 1 RR OR of a judgment in the common pleas, in a//imp/it. The 


that the plain» |. P1a3ntiff declares, Whereas the defendant was indebted to him 
eff would e in ſuch a ſum, that in conſideration the plaintiff would 4/1 %u ten- 
tempere forbear, Pore forbear him, he promiſed to pay, &c.; and alledges, that he 
Vill not ſupport forbore for a year or more, and that the detendant hath not yet 
an N. paid, &c. 


Ante, 241. 22 
1. Roll 27 After verdict upon non aſſampſit, and judgment for the png 
Cro. Jac. 250. 1t-was affigned for error by GRIMScos, and ſo held to be error, 
633. * That aliquo tempore is ſo ſhort a time, that it is no conſideration, no 
1 more than per paullulum tempus.— Wherefore for this cauſe the 
Cro Elis. 327, judgment was reverſcd. | 

1. Com. Dig. 138. 


C45 9. Brunſden's Caſe. 


The traverſe (of PRUNSDEN was indicted for ext:rtion by two ſeveral indit+ 
qe aware Sg ments: in the one, that he, as bailiff of the ſheriff of //i!t/hre, 
inroads FM had received twenty ſhillings from one extor five colore Mcii fu; 
cannot be taken and in the other, that he ex/9r/iv2 took fix ſhillings and OD 
ard tried at the I heſe being preferred againſt him before the juſtices of the peace 
fame quarter at /fichaelmas ſeſſions laſt in the county of ils, and he thereupon 
— of the committed to priſon, was enforced (as he pretended) to plead pre- 
Fan. 448. ſently to thoſe inditments. And the ſame day they were tried, 
88 and he convicted, and judgment againſt him at one and the ſame 
bg Inſt. 3 ſeſſions, that he ſhould be impriſoned and fined forty pounds for 
anes, 4739, the one offence, and for the other twenty pounds, and upon cvely 
co. Jac. 404. of them treble damages given, viz. for the one three pounds, and 
1. Sid. 29. 334. for the other twenty-ſix ſhillings eight-pence (which was more 
2 _ P Tak by fix ſhillings eight-pence than he had received), and to be com- 
4, 5 mitted to priton until he had paid thofe fines and damages. And 


b. 
0 now upon theſe judgments he brought ſeveral writs of error. 


And by Gr1MsTor it was aſſigned for error, Fist, Becauſe 
the pes Pra and the trial were at one and the ſame ſeſſions, 


whereas they ought not to be tried and traverſed the ſame ſeſſions. 
| SECONDLY, 


U 
10 
d 
1 
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SECONDLY, Becauſe they gave damages to the party, where 
they ought not to have given any damages (a“. Vide 4. Hen. 5. (e) Thiscaſe 
« Inqueſt,” 55. & 22. Edw, 4. © Coron. 44. thet Juſtices of gaol- — 
delivery may take inqueſt the ſame day; but not ſo of juſtices of nee do errorö 
Peace. Stan ord, I LLY | the judgmeat 
was reverſed, Poſt. 448. 


The King againff The Inhabitagts of Epworth and Fifteen 
other Vills. 1 


Mic bacimas Term, 11. Car. 1. Roll 146. 


T HE king, by a writ out of the chancery, dated 16. June, A diſeringas lies 
11. Car. 1. commanded the ſheriff of Lincoln, that he per /acra- n 1 

lum proborum et legalium hominum comitatis prædicti diligenter in- on e — 
ben qui * et pacis regis perturbatores apud EPWORTH, within a con 
ELTON, et HACKSEY, infra manerium regis de EPWORTH, ſepes, venient time, 

fiſſata, et fenſuras, ibidem nuper levata, noctanter proftraviſſent ; et tho within the 

pinet per vadios et ſalvos plegios quot cuipabiles invenerit, ad reſpondendum Nt — 1 

in banco regis de et ſuper pramiſſis in Oftabis Michaelis enſuant ; et 1 — 

quid haberet ibi nomina eorum per quorum ſacramentum inguiſitionem Tue deſendants 


illam fecerit, et breve illud. mu plead, oi. 
The ſheriff hereupon returned an inquiſition taken 3. Oober, = de | 


11. Car. 1. apud LINCOLN, whereby it is found, quod guidam male- indifted. upon 
fattores et pacis regis perturbatores primo Mali, 10. Car. 1. et diverſis the return of 
diebus et vicibus inter the ſaid firſt day of May, 10. Car. 1. et prime ma rat. 
Junii, 11. Car. 1. apud EPpwORTH, BELTON, et HACKSEY predidt. pen * _ 
infra manerium regis de EP WORTH predict. vi et armis, et cum mul= the = — 
uludine gentium ignotorum, 700 perticatas foſſatorum fenſurarum regis cited. 

opud EewoRTH, BELTON, et HACKSEY preditt. nuper levat. in See alſo a9. Oeo. 
nottibus diftorum dier um proſtraverunt, ad grave damnum dicti domini -— yy” 0 = 
regis. Sed qui illa feſſata ct fenſuras, vel aliquam partem cor undem, fic 4 a3. thr oke 
proſtraverunt, juratores pradicti penitus ignorant. Et ſimiliter dicunt, modern mode of 
qued malefaftores prædicti qui malefacta prædicta taliter ut ſupra incloling com- 
dum e t fecerunt, cum tali vi et multitudine gentium, et in notturnts mons. 
temporibus prædictis commiſerunt et per petrauerunt, ita quid nullus ad u. Com. Dig. 
eor appropinquare ad ipſos cognoſcendos auſus fuit. | 431) 432+ 


f. * this return @ writ of diſtringas iſſued out of the king's 1. Hawk. P. C. 
cn, 


n 10, 


teſted 9. Ocloler, 11. Car. 1. reciting the ſaid writ, return, Tom Rep, 


and inquifition, commanding the ſheriff to diſtrain propinguas vil- 391. 
wa fe ata et fenſuras prædicta circumadjacentes 72 et fenſures 

pre ta proſtrat. levare ad cuſtus ſuos proprios; and commanding 

him to inquire per ſacramentum proborum, &c. quod damnum rex 
ſuſenuit oy Ac proſternationis prædictarum 700 perticarum foſſa- 
torum et fenſurarum, et damna illa nobis reſtituas. 

This writ was returnable Craſtino Martini following; and here- 
upon the ſheriff returned, quod villata de Exwoxru, and fifteen 
other villages there named, are the neareſt villages circumadjacent 
to the fore aid ditches and fences, et quid rex ſuſtinuit damna occa- 
ee, brevi prædicio ſpecificat. ad 2.500l. et quid propter brevitatem 
polis non potuit levare damna prædicta de terris et tenementis illis, 
ua quod dicto domino regi reſtituat ; and returned iſſues upon the in- 


— 1 village ad leuationem foſſatorum et fenſurarum 


= 


See 13. Geo. 3. c. 21. | | 
F f2 Afterward 


\ 
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Tur Kixes  Afﬀterward another writ of diſi#ingas, 28. Nov. 11. Car. 1. iſſued, 
e reciting the firſt writ and the return thereupon, and the writ of 
oY nom” diſiringas and the return thereupon ; and that the king is informed, 
Erworrs, &c. that the faid fofſata et ſenſuræ nmdum levata 1 * and therefore 
commanded the ſaid ſheriff to diſtrain the ſaid villages of Ep. 
Ante, 281, wokru, &c. per omnia terras et catalla ſua, &c. ita quod ipſ ad cuſius 
ſuos proprios foſſata et fenjuras prædicla proſtrata levent; ac nobis præ- 

dict. 2 cool. pro damnis prædictis que nos ſulſtinuimus occaſſone pro- 

ſtrationis prædiet. 700 per ticarum, ſoſſator um, et fenſurarum, reſtituant. 

ROLLE upon this moved, that the firft writ was not well 

granted; for it appears by the writ and inquiſition, that the pro. 

{tration began the firſt day of May 10. Car. 1. and continued till 

the firſt of June 11. Car. 1. fo as it was à ſhort time, viz. but five 

days, before the writ brought, which ought not to be ; but there 

ought to be ſo long diftance as tlie country may have a conye- 

nient time to inquire, which ought to be a year; and ſo it was 

held in 12. Fac. 1. 
2. Inſt. 476, SECONDLY, It doth not appear that this preſtration was of any 
». Un. Ab. fences, &c. of the common which was improved; for the ſtatute 
217. doth not extend to all incloſures, but to the throwing down of 
" fences upon improvements of commons. 


Tump, That the writ doth not make any mention that the 
malefactors were not indicted. 


10 But Sia Joux Banks, the King's Aitorney, anſwered to the 
* 1 FIRST, That he had ſeen the refolrtion in 12. Fad. 1. and it was 
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393- not, that there ſhould be a year to indict the offenders, but there , 
ought to be @ convenient time, and. that the Court ſhall adjudge whe- : 
ther the time were convenient. | 


SECONDLY, The ſtatute doth not only extend to the proſttation 

of incloſutes to be improved out of the common, but to all in- 

Ante, 281. Cloſures; and it is for the benefit and peace of the commonwealth, 
and ſhall be expounded moſt favourably for the king and the be- 


> nefit of the commonwealth ; and if it extends only to improve- 
te) Vide Rim. ment of commons, it ought to have been pleaded (a), that this n- 
407. cloſure was not any patcel of the common improved. 


Tumptv, The defendants ſhould have pleaded, if any of the 
offendets had been indified—Et adjournatut- 


| Care 12. | Hilton againſ{ Bembridge. 
Trinity Term, 11. Car. 1. Roli . 1 
Aſtent to a T'RESPASS guare clauſum fregit. Upon not guilty a ſpecial ver. 
2 5 = T dict Chad the pay at George Bembridge was tenant fot 
2 conveyance of life, remainder to Anthony Bimbridge in tail. Amthony, by his deed, 
* Lee el G 
the remainder in granted the remainder to the plaintiſf in fee. The faid " 
les, isa good at- Bembridge, being tenant for life, having hotice of this — 
| toroment.. to T. H. and J. C. two ſtrangers, that ** he was well pleaſed and 
$.C. Jones, 376. 4 content that the faid grant was made to the plalntiff, for he ws 
3. Roll. ab. © his couſin.” And that the ſaid * Bembridge was dead, 


— ww a” TH IF © +4. ws 5 eons _aafc_ me DVAP,H a a — 


294. 200 — = * . 4 . 24 n- 
co Lir. 309. a. Anthony Bembridge is yet alive: and if this were a good atto 
12 py, 7 ment (5), they find for the plaintiff; if not, for the defendant. 


8 Ten. (5) 842 4. & 5. Ann. e. 16. and 11. attornment is taken away j 8nd Mr, Bat" 
Doug). 283. Geo. 2. c. 19. * the nccellity of Pea 399- 2. Afeer 


5 7 
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After argument at the bar by WrppRINGTON, for the plaintiff, Hu — ; 
aga:njt 
Baxtnarnen, 


4nd BULSTRODE, for the d-fendant, upon the firſt argument, ALL 


Tae COURT agreed, that it was an attornment, although the words 
were ſpoken to thoſe who were mere ſtrangers, and who peradven- 
ture had not any notice of the grant, nor were ſent or required by 
the grantee to take attorument, nor required the tenant to aſſent, 
but was a veluntary ſpeech * for it ſufficeth, that the tenant 
hath notice of the grant and aſſents thereto. See Pratton, fol. 81. 
And it is for the benefit of the gratitee, who having the grant, and 
xccepting of that aſſent, ſhall be intended to agree thereto in the 
life of the tenant for life ; becauſe, being a lawful ac, the law ac- 
counts that he agreed to that attornment: and it is not neceſſary to 
attorn to the grantee himſelf ; for all the pleading is, 4 guel grant 
foy attornera, without mentioning the attornment to be to the 
grantee or any other: and if the tenant indorſe his hand as a wit- 
neſs to the deed of grant of the reverſion, it is a good attornment, 
unleſs he doth not know what was in the deed ; for he ought to 
have perfect cognizance of the grant, otherwiſe it is not a good at- 
tornment. W hereupon. without any further argument, the at- 
tornment was held to be good, and adjudged for the plaintiff. Vide 
Ca. Lit. 310. a. and 2. Co. 69. a. that aſſent to a ſtranger ſufficeth. 
And the caſe of 28. Hen. 8. Attornment,” 40. that attornment to a 
ſervaut was not good, was here denied to be law. | 


- Stockman again Hampton. Car: 14. 
Trinity Term, 11, Gar. 1. Rall 752. 
RESPASS guare N fregit, and chaſing his cattle. The In treſpaſs, if 
1 defendant juſtifies, for that Sir Bartholomew Michael was ſeiſed ide defendant 
in fee, and died ſeiſed, which deſcended to his two daughters and — toro 
heirs, and he by their command, &c. ; _ A. who 
The plaintiff replies, That true it is, Sir Bartholomew Michael Tt . vl dag 
was ſeiſed in fee; but he ſaith, that being ſo ſeiſed, he, in conſi- uses that 4. 
deration of the love and affection to Richard Michael! his nephew was ſeiſed in fee, 
and others of his blood, by indenture 25th March, 1 12 * I. co- dot that he co» 
venanted with Edward Rogers and others to ſtand ft ed of thoſe — 
lands, to the uſe of himſelf and the heirs male of his body; and — by 
for default of ſuch iſſue, to the uſe of the ſaid Richard Michael for where be was 
life, remainder to his firſt ſon in tail, with divers remainders over feifed in tail, 
in tail, remainder to the right heirs of the ſaid Sir Bartholomew and traverſes, 
Michael ; whereby, and by virtue of the ſtatute of uſes, the ſaid Sir > ed JA 
Bartholomew Michael was ſeiſed in tail, with the remainders over, geeq declaring 
and died ſeiſed of ſuch an eſtate, without iſſue male: whereupon. the uſes need no 
the ſaid Richard entered, and the plaintiff by his licence put in his be ſhewn. 
cattle, &c. ; and traverſeth, that the ſaid Sir Bartholomew Michael 6. Co. 38. 


died ſeiſed in fee. Upon this the defendant demurs. 88 
And the principal cauſe was, Becauſe the plaintiff claiming by Hod. 38. 


his deed of uſes, which cannot commence without deed, doth not — 8 


hey the lame, Carth, 316, 


Co. Lit 6. note (4) 


By 16. & 17. Car, 3. c. 8. after verdi mentioned in the declaration or other plead 

. * = * # P * 

dn ere bel be ſtayed or reverſed for ing; and by 4. & 5. Ann. c. x6. the omif- 
t alleging the bringing into court of fion is alſo aided on a general demurrer. 


f 3 And 


» 
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STocxwan And this being argued divers times at the bar, ALL THE Cougy 
ga held, that the plea was good without ſhewing the deed. 


Han? rox. | ; f 
A deed pleades FIRST, Becauſe the deed doth not belong unto him, although 
only at jecuce- he claims thereby, but to the covenantees, and he hath not any 
went to a tra- means to obtain the deed; and it ſhould be miſchievous to thote 
verie, and not vpho claim under ſuch a deed if they ſhould loſe their eſtates, unleſs 
belonging to the , ; | 
need not they might produce it. | | 

be ſhewn. Co. Lit. 226. 393- 3. Lev. 83. 6. Co. 38. Cro. Eliz. 711. Cro. Jac. 50. 5. Com. Dig. 131. 


A party clam- SECONDLY, Becauſe it is an eſtate executed by the ftatute of 


ing under cui ſes; ſo the party is in by the law as tenant in dower, and tenant 
gue uſe need not by ſtatute ſtaple, or merchant, which have a rent-charge extended 
1 by them; as 31. Edw. 3. Manftrans de faits,” 38. and 35. Hen. b. 
Ante, 209. | ibid. 118. . | 

Cro. Jac, 109. 317+ Lotw. 483. 1. Vezey, 287. 

An inducement © THIRDLY, and principally in this caſe, Becauſe it is but an in- 
to a traverſe is ducement to the traverſe, and is not anſwerable by the defendant; 
not traverſable. but he ought to maintain his bar, that he died ſeiſed in fee. Vide 


.. 27. Hen. 8. 2. 21. Edw. 4. 8. Plow. Com. 64. . 
Co. Lit. 282. Y TY * * Pi 
Moor, 428. Whereupon ALL THE Cour agreed, that the replication was 


Hob. 104. ood, without ſhewing the deed. Wherefore it was adjudged for 
Poph. 101. Sie plaintiff. Vide 14. Hen. <9 per POLLARD . Hen. J. 8. per 
Cant: gh FiXEUX; 10, Ce. 92. Leifeild's Coſe ; Co. Lit. 226. 28. Hen. 8. 
Cr. Eli, 671. Fel. 29. 7 2 

890. f 


ca 13. Slocomb's Caſe. 


20 error, if the ERROR of a judgment in Bath in an action for words; where 

acclaration and the judgment, after the verdict for the plaintiff, was given for 
verdict be goed, the defendant, intending that the action did not lie for the words: 
— war and the entry is, * ideo conceſſum «ft, quod querens nihil capiat per 
ment as ought © billam;“ which was held a manifeſt error; for it ſhould have been, 
to have been ** 1des cenſideratum eſt. | 


you ang Then GERMYN, for the plaint;f in the writ of error, moved, that 
— ey judgment thould be given for him upon the verdict, and that the 
w; 1 reverſe th: declaration is good. And it was agreed by ALL THE Cour, 
firſt judgmeat, if the declaration and verdict be good, then judgment ought to be 
nb n given ſor the plaintiff: whereof Joves doubted at the firſt, but at 
. g.,“ laſt agreed thereto ; for we are to give ſuch judgment as they ought 
add f ine carry to have given there, ſo as the plaintiff ſha]l recover, if the declan- 
be © id:o conceſ- tion be good. | | 4 Joon | 
pf eee Hype now moved, that the judgment in the inferior court was 
« 1m tis gd. good for the matter, and that the declaration was ill: for he there 
S. d vide Ca ih. declared, en ſuch a ſuit py 7 - in he court of — 
180. Guildball in Ex:ter, ing what, et quod ſuperinde exitus per 
Lal. Ab. 7 N. in fuit junftus ; 6 the trial the plaintiff was produced as 
2 ay Jie. 4. Witnels there to prove the iſſue, and was ſworn and gave his eri. 
07. 386. 632. dence upon his oath ; that the defendant, having communication 
1209. 386. 63 pe — ' 
Hobart, 194 with one Margery Slacomb of this trial and oath by the plaintiff, 
Yelv- 139 fpake theſe falſe and ſcandalous words of the plaintiff to the faid 
e argery, * Thy brother“ (ianuenda the plaintiff, brother of the ſaid 
401. Margery) © hath taken a falſe oath in ſuch a cauſe” (innuendo the 
2. Bac Ab. 230. ſaid-cauſe). The defendant plead:d not guilty; and found for the 
Co. Lit. 39. 2. plaintif, 


Cowp. 843 
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phintiff, and damages and coſts aſſeſſed. The Court upon the mat- Srocoun's | 
ter adjudged, that the declaration was not good. HYPE aſſigned Cs. 
the cauſe to be, Becauſe he doth not ſnew how iſſue was joined ; | 
for be faith ad exitum ger patriam and though by implication it is 
to be intended that iſſue was well joined, yet it is not ſo alledged; 
and then no lawful trial whereto he might be produced as a wit- 
neſs. Sed non allocatur : for when it is ſhewn that at the trial he 
was ſworn, it implies all neceſſary circumflances; that the ifſue was 
joined and the jury ſworn ; and that to the faid jury, upon this iſ- 
ſue, he gave his evidence. c | 

Tux Second Exckrriox to the declaration, Becauſe in the la an aQion for 
communication alledged with Murgery $:ocomb, of this oath at the — A * 

. . : . * ot a n 

trial he ſaith, © Thy brother“ (innuends the plaintiff, brother to the « taken a falſe 
faid Margery) © hath made a falſe oath, &c.” and in all the de- © oat,” it muſt 
claration it is not averced'expreſsly that ſhe was his ſiſter, nor that be averred that 


he was her brother, but after the innuendo ; nor is it averred that he the perſon ſpo- 
ken of was the 


vas the ſole brother of the ſaid AZargery ; and that which comes brother of the 


under or after the ;nuendo is not an expreſs averment, nor iſtuable ; perſon ſpoken 01 

wherefore the declaration is not good. —ALL THE COURT was of for an innuendo 

this opinion (ahh ente BR AMS TON); wherefore it was ordered, that — — 's 
umcients 


a ſpecial entry ſhould be made, that the firſt judgment thould be , 
reverſed for the manner of the entry, ideo conceſ/ſum.”” : $i 
. 17. 20. 


But becauſe it appeared to the Court that the declaration was in- 1. Roll ab. 82. 
ſufficient, it was adjudged here, quod querens nil capiat per billam.”” Cro. Eliz. 60g. 


Cowp. 276. 

Corbett againſt Barnes. car 14. 
AVDITA QUERELA by three, to avoid a judgment in this A perfon privy 
court againſt the ſaid three in treſpaſs ; where one of them was 2 
only taken in execution upon this judgment, the others not being but oY "22 
touched. | 1 cution, may join 
MAYNARD took exception to the writ and declaration, Becauſe 9 


he who was in execution ought only to have had the audita querela, who is in exe. 
and the others, who never yet were grieved, ought not to join with cuticn. 

them; and to prove this, he relied upon 35. Hen. 6. pl. 1. F. N. B. Jones, 377. 
104. 17. E. 3. pl. 27.— Sed nan allocatur; tor they being parties to 3. Co 14. 


the judgment, and liable to the execution, although it was never 14 103. 
if. 100. 


had againſt them, vet for their indemnity may well have an audita 
1 22 . * . . 1.Roll Ab. 306. 
querela, and join with him who is in execution. LI. Ray. 12%. 
1. Com. Dig. 461. 


SEcONDLY, He excepted againſt the ſurmiſe in the oudita querela, An audits que- 


that it was not good; which was, Whereas one F. S. was ſued in rela by three, 


the common pleas for a battery, ſuppoſed to be done in London, and fuggeſtingtharan 
by verdict the plaintiff had judgment for thirty pounds damages PO — 
and coſts; and the ſaid J. S. was taken in execution for theſe da- 2 4 
mages and coſts: and afterwards he and the two other defendants Londen, and 
were ſued in this court for this battery, ſuppoſed to be done in the 2gainſtthe other 
county of Hereford, and they three were by verdi& and judgment toin Hereford, 
condemned in this court: and it appeared that this action and the L DR. | 
action in the common pleas were for one and the ſame battery, and laid in _ 


not divers; and that the then plaintiff had acknowledged ſatisfac- county. 
| 1. Com, Dig. 123. 
Ff4 tion 
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che tion of the ſaid judgment to J. S. in the common pleas, and yrt 

% notwithſtanding, againſt law, had ſued to have execution of the 

e faid judgment, where be was. ſatisfied for the ſame treſpaſs : and 
hereupon the defendant demurred : 


MAYNARD now, fer the defendant in the audita querela, movel, 
that this cannot be ſurmiſed, Becauſe the one recovery being in 
Landon, and the other in the, county of yes, it cannot be in. 
tended to be one and the ſame battery.— Sed non allecatuy : for the 
action, being tranſitory, may be laid in what county the plaintiff 
will: and it being averred by the record to be one and the ſame 
treſpaſs, and not divers, &c. and this being confeſſed by the de- 
murrer, the plaintiffs are not ſuch ſtrangers to the record, but that 
they may have benefit of the ſatisfaction by the faid record: and 
becauſe they are all parties to the act, the law gives liberty to every 

of them to take advantage of any one of their acts for the other's 
diſcharge; as if 4 were to one of the treſpaſſors, and the 
other had it to plead, they ſhould take advantage thereof to diſ- 
charge themſelves accordingly. Wherefore it was held, that the 
ſurmiſe was good, and adjudged for the plaintiffs, unleſs, &c, 


ca 15. Gryffyth and his Wife againff Lewis and his Wife. 
' Michaelmas Term, 10. Car. 1. Roll 397. 


' A writ of qued ERROR of a judgment in the grand ſeſſion in the county of 
1. deforceat lies *— Pembroke, where the plaintiffs had brought a quod eis defarciant, 

zt ch , and made their proteſtations preſegui breve illud in forms et naturi 

wo," brevis de quod cis deſorciant ad communem-legem, ſecundum for mom ſia» 

in certain caſes 7 

by tte ſtatute of tut: de Rutland, et petunt meſſuugium ct terras m R. que clamant tenere 

Weſtminſter 2. fibi et hæredibus de corpore 'pfins Mari, wt in jure ipfins ; et wide 


ans ir alſo besby dicunt quid quidam Tom. BenntT fuit ſciſitus in feds, and gave 
ute 


Fuiland in the thoſe tenements after the ſtatute of 27. Hen 8. c. 10. of Uſes, via. 


c vurts in Wales; 42. £412. to feaffees, to the uſe of the faid Mary and the heirs of 
in which Loft her body, by virtue whereof they entered, and took the e/p/ces within 
c ſeit in not ne- twenty years laſt paſt. 

«eTiry to recite | 
bene e eue Upon this writ and count the tenants demanded judgment ofthe 


it is brought ro Writ, becauſe they ſay the faid writ is a writ formed by the ſtatute 
recover. of Wiflminfter 2. edit. 13. Edw. 1. c. .; by which ſtatute it is pro- 
Ante, 178. vided, quod quicung. tale breve intule it, debet in brevi — mentionem 
5. c. Joncs, 380. . facere deftatu quem clamat habere in tenementis petitis, Wc.” and in 
this writ there is not any ſuch mention; et hoc, Wc. ; whereupon 
they demanded judgment of the writ, &c.: and the demandants 
thereupon demurred. And iT was ADJUDGED there that the 


And now this matter was affigned for error, and way divers times 
argued at the bar, and this Term by GLYNN, for the plaintiff in the 
writ of error, and by BEARE, for the defendant —And ALL THE 
Jos riets ſeriatim delivered their opinions for the plaintiff in the 

"writ of error, that this writ was good; fer it is given by the 1 
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of 12. Edw. 1. c.. of Rutland, called Statutum Walliz (a), where Guvyrvru 
this writ, as here, verbatim, is ſet down, and there _ that _ and — * 
+ breve quod in aliquo caſu tangit jus, et in aliquo caſu tangit poſſeſ- , . 4. . 

n 2 ＋ the ond | the ſaid writ it is, I femiliter ew os — __ 
ul breve cor am Tuſtitiariis de banco, fi petens voluerit: and although : 

the ſtatute of Meſiminſter 2. c. 4. gives a ſpecial writ of quod ei de- (*) — 
forceat in ſpecial caſes, where the tenant for life, tenant in dower, — — 
or tenant in tail, and ſo by equity where tenant by the courteſy, vol. of Ruff - 
loſe their lands by recovery by default; and in fuch caſe the writs head's edition of 
make mention of their eſtates ; yet this being made anne 13. Edw. 1. the Statutes, 
c. doth not take away the ſtatute of Males, made 12. Edw. 1. c. . 2. Inſt. 358. 
which gives the quod ei deforceat ; and this hath been the common 2. Saund. 38. 
practice ever fince in Wales, as in 2. Edw. 4. pl. 12. by NEEDHAM, * _ 553. 
who was Juſtice of Cheſter, appears. And 2 in 2. Edw. 4. 

„ 11. it is held, that a quod ei deforceat was not at the common law, 
2 was given by the ſtatute Weſtminſter 2. BERKLEY and MYSELF 
denied it; for there was a writ of quod ei deforceat at the common 
law, as appears by 33. Hen. 6. pl. 46. and 10. Hen. 7. pl. g. by 
Frxowtck and by BRAcTON, that this writ was given where one 
js deforced of land: and the YE AR-BOOK of 2. Edw. 4. is to be in- 2.Inft. 3 50. 
tended, that it was nota quod ei deforceat at the common law, where 
a recovery was by default b a particular tenant ; for he had 
not any remedy until the ſtatute of Veſiminſter 2. and it is only 
given by the ſtatute: but in other caſes, upon a diſſeiſin or matter 

in fact, a quod ei deforceat lies; and the ſtatute of Rutland proves 
that a quod ei deforceat was at the common law: and although this 

ſtatute of 13. Edw. 1.c. . comes after the ſtatute of 12. Edw. 1. c. . 
which gives the quod ei deforceat, that doth not take away the ſtatute 
of 12. Edw. 1.'c. . but that he may have a gzod ei deforeeat, and 

makes his proteſtation preſegui in nature of what writ he will; as 

the ſtatute of 13. Edw. 1. c.. which gives the formedon in deſcender, 

doth not take — the cuſtom of Loon, that they ſhall have a 

writ patent, and ſhall make their proteſtation proſequi in naturd brevis 

de formed in deſcender et droit cloſe in auncient _ or make their 

proteſtation preſegui in nature of any other writ that they will; as 

Fitzh. N. B. and Old Book of Entries, fol. 233. & 234. appears. But 

Joxxs doubted thereof, whether this writ hes at the common law. 


And although Bear objected, that if this writ be warranted by A writ of guod 
the cuſtom of Wales, it ought to be ſhewn in pleading, eſpecially to «i deforceas on 
reverſe a judgment Vet nen allecatur ; for the Court here ſhall we ſtatute of 
take conuſance of their cuſtoms and proceedings, eſpecially bein — — 
warranted by the ſtatute of Rutland. Wherefore it was adjudged the cuſtom of 
for the plaintiff in the writ of error, that the judgment ſhould be Wake. 
reverſed, and that the writ ſhould ſtand, and that the tenants ſhall Poſt. 362. 
plead thereto the next Term.—S$o- note, That for lands in Wales 


there may be pleading here. 
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cis. Moyſer againſt Gray, Maron or BEV EAI ET. 
1 Micbaelmas Term, 11. Car. 1. Roll 500. 


A juſtice of the ACTION ON THE CASE. Whereas the plaintiff diftrained. 


pace may take 
money 2 thereupon the ſaid John at Stile brought a reptevin directed to the 
bee, An wy" 76k commanding him to accept pledges of John at Stile, the 


2. Init. 549 ' ROLLE now, for the plaintiff, moved, that it was an il! plea; for 
3 when he is commanded, © that if the plaintiff find pledges, then he 
. « ſhall deliver,” he ought not to take money in lieu of the pledges; 
for the pledges are found to anſwer the party, if he hath good cauſe 
of avowry, and to be anſwerable for the amercement to the king, if 
he be nonſuited, or it be found againft him: and although he might 
take money for pledges, yet he ought not to accept of leſs than the 
plaintiff demands. x 


And ALL THE Cova r held the plea to be vicious for both cauſes: 
for although, as BERKLEY ſaid, a ere of peace may take money 
to lie in depo/ito for the 228 of the pcace, aud the money ſnall 
be forfeited to the king if he doth not keep the peace, yet here it 
muſt not be ſo, becauſe the party is intereſted to have the benefit of 

d. Ray. 278, the pledges by a ſcire facias if he recover; but he hath not remedy 
fest- 331. to have the money from the mayor, being in his purſe, if he ſhould 
have judgment to recover. SECONDLY, The plea is ill, becauſe it 
is a leſſer ſum than what was demanded: but if the mayor had taken 
but one pledge (if he had been ſufficient), it had been well _—_— 
but it is at his peril if the pledge be not ſufficient, as it is in 
Co. Ens. 624. bawd's Caſe (a). The ſheriff may take one ſurety for appearance to 
652. 808. 852. an arreſt, notwithſtanding the ſtatute of 23. Hen. 6. c. Where- 


. fore, without further argument, it was adjudged for the plaintiff, 
33 | (#) 10. Co. 302.—8ce 11+ Geo, 2, c. 19. . 23. 

"of | ak 

C48 17, : Girling's Caſe. * 

hwy "ALSE IMPRISONMENT, for aſſault, battery, and impriſon” 
te — F ment for fix days. The defendant 2 to all but to the af 
weſpaſsand fals ſault, battery, and impriſonment for fix hours, not guilty ; and for 


—— the battery and impriſonment for fix hours he juſtifies, by virtue 
2d — of a warrant from the ſheriff of SH to arreſt him upon a lalitat, 
man! of te Who directed his warrant to the batliff of —— to execute it, who 
Heritf's cficer. arreſted the plaintiff, and required the defendant to be aiding to 
Jones, 378. him and to keep him; and therefore he detained him for fix bours, 
2-Roll Ab. 561. until the ſheriff diſcharged him; which is the ſame battery and 


— — 172, impriſonment, &c. Upon this plea the plaintiff demurs. 


7. Salk. 409. 2+ Mod. 197- Ld. Ray. 230. ; 


A joſtification : And KERLE ſhews, that the plea is ill, Becauſe it is not pleaded 


peer —— that the writ, being executed, was returned; for the writ is condi- 
a Win fromt 


Gheritf need not Rate that the writ was returned. . Jones, 378. 2. Roll, Ab. 563. Ld, Rey. n. 


5 | | tional, 


: 


| 
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tional; ita gu habeas corpus in court tali die, &c.: and therefore if — 
the ſheriff himſelf would juſtify, as here, &c. it is no plea, DJ 
ſhewing the return of the writ; and the ſheriff's ſervant ſhall not 

be in a better condition than his maſter ſhould be, 


$4 non allecatuy : for true it is, the ſheriff ought to return his 
writ, otherwiſe his juſtification is not good; but it is not ſo with 
his ſervant, for he hath no means to enforce the ſheriff to make re- 
turn thereof: and that which he did was legally done; and it ſhall 
not be made illegal by the ſheriff's act in not returning the writ. 


ECONDLY, It was objected, that this diſcharge by parol was not The ſheriff may 
Der non allacatur : for the ſheriff may well diſcharge his ſer- — parol, 
vant by parol, that he ſhall not keep his priſoner any longer ; for as 
he may deliver the priſoner to the ſheriff without more circum- 
ſtances, ſo he may be diſcharged by his parol from keeping hum any 
longer. Wheretore it was adjudged for the defendant. 


8 
Wilkinſon againſt Merryland. Carmi. 
Trinity Term, 10. Car, 1. Roll 1045. | 
JECTMENT. Upon a ſpecial verdi& the caſe was, One died In a deviſe of , 
ſeiſed of divers lands in 4 B. and C. in fee. The lands in C. 22 
being in him by way of mortgage, and forfeited (a), he deviſed the . q 
lands in A. and B. to ſeveral perſons and their heirs, and deviſeth « &c.” theword 
to divers perſons ſeveral legacies, and then adds this clauſe, All mortgages does 
« the reſt of his goods, chattels, leaſes, eſtates, mortgages, debts, not extend to 
© ready mon i te, and other goods whereof he was poſſeſſed, he f, fate in 
ready MONEY, plate, and o po ne fee. 
« deviſed to his wife, after his debts and legacies paid,” and made vid, poſt. 449 
his wife executrix, and died. The wife entered into the land mort- Ante, 35. 
gaged, and deviſed it to the defendant and his heirs, and dies. The Jones, 380. 
leſſor of the plaintiff, as heir of the deviſor, enters, and makes the .. Ad-4r5. 


leaſe to the plaintiff, and the defendant actually ouſted him. — —— 
The ſole queſtion was, Whether the fee paſſed to the wife by 156. 
this deviſe, by the name of © all his eſtate, mortgages, &.“ 2. Bac. Ab. 55. 


And Tye CourT held, that no fee paſſed to her. Wherefore 14. Mod. 354. 


rule was given, that judgment ſhould. be entered for the plaintiff, 2. Vern. 625. 


unleſs cauſe was ſhewn to the contrary (6). | — — 
2759 
1. Term Rep, 411. 2. Term Rep. 456. 653. 1. H. Bl. Rep. C. B. 1. 3. Term Rep. 356. 
(a) la the abiidgment of this caſe (b) It was moved aguin, and adjudged | 
1. Roll. Abr. $34. it is not ſtated that the © for the plaintiff, See poſt. 445+ 
mongazes were forfeited, See alſo poſt. 46. 


Blague againſt Gold. * 
RESPASS. Upon a ſpecial verdict it was found, That Peter A devite of a 
Blague was ſeiſed in fee of two houſes in Andover, the one — 2 
called * Tux CoaxkR-Housx, “ in the tenure of one Binfon and «-jauſe,” in the 
Note, and of another houſe thereto near adjoining, in the tenure tenureof -A. and 
of Hitchcock. He deviſeth his houſe called Th Coxner-Hovse, P. is aſufficient 


in Andever, in the tenure of Binſon and Hitchcock, to J. S. in fee. — — — 
The queſtion was, Whether the houſe in the tenure of Hitcb- although it be 


cock, adjoining to the corner-houſe, ſhall paſs or no? in the tenure of 


And 1T was RESOLVED, that it ſhall not, but onl 2 
| & y the cornere 
houſe, inthe occupation of Binſen and Nott (if they occupy jointly) — * 
i 613. Cro. Eliz. 113. 4. Mod. 132. 14t. 1. Salk-225, 335, 1. Vezey, 437» Powel a 
416. Cowper, 363. 808. Dougl. 762, 2. Term Rep. 498. ba 
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Dr acvz ſhall paſs; but if they occupy feverally, vir. one part in the tenure 
rau of Binſ/on, and the other part in the tenure of Nott, ſeverally, then 
Cors. only that in the tenure of Bi»/ax ſhall paſs, and not the refidue in 

the tenure of Nett. Wherefore rule was given, unleſs other cauſe 

were ſhewn to the contrary, that judgment ſhould be for the plain. 


(a) This cafe tiff (a). 

was moved again 

in Trinity Term, 25. Car. 1. and judgment given for the plaintiff, Pot. 473, 
Catz 20. Bumpſted's Cale. 


Dyed wide ante, page 4 8. 


ofiices of the THls Caſe was now moved again by KeeLING, junior; and he 
Lars owl yn ««- "* infrſted upon for error, I hat neither juſtices ol peace, nor j uſ- 
e and tices of cyer and ter miner might enquire, and take traverſe, and de- 
tags * termine indictmeuts the ſame day; but Juſtices in eyre and gaol-de- 


* pc ing ry might, becauſe there is warning given long before of their 


day coming, and the offenders may know what matters are determinable 


Ant, 335- 940. there: and there is a precept for jurors to come out of all parts of 
238. the county to try and determine offences before committed, where. 
Ten. 58. of the priſoners may take cognizance; and it is for the ſpeedy de- 
8. C. Jones. 379 · livery of the priſoners ; and for this reaſon compared to the pro- 
3-RolL s. ceedings in this court, which is as the general eyre ; a8 29. (je, 1 
Cro. Jar: 424, Where the proceedings are for offences commitied in the county of 
2. lol. 368. Middleſex, this court is as eyre, to proceed de die in diem, and to award 
4- loſt. 184. venire facias' returnable the next day, or at another day after, ac- 
4. = carding to their appointment, without regard of fiſteen days be- 
i MA twixt the ige and return; but if any indictments be removed out 
2 of London, or ont of the ſeſſions of the peace in Middleſex, by cn- 
3- Kc. Ab. 2 59. fiarari, or. out of any other. county, where the defendant is to plead 
| here to the iſſue, the uſual caurſe is to award a wenire ſacias, and to 
have fifteen days betwixt the te and retprn : d--w/to fortiart inthe 
ſeſſions of the peace, or before juſtices of ayer, and. terminer. And 
for this point, vip: 4. Hen. 75 js Engueſt,” J by 'Haxgrorn, 
22. Fdw. 4. Coron.” 85 2. Hen. 8. pl. 159. in Kelloway, Staun- 
forde, 156.— ALL TaE'CourT was of this opinion, that juſtices of 
peace may not enquire, try, and determine civil offences in one and 
the fame day; for the party ought to have a convenient time to 

provide for the trial. 


Where dem:ge: TRE SECOND Eanon affigned was, That they awarded to the 
re given by ſia- one treble damages, viz. where he took twenty ſhillings exto/fr;, 
— 9g they awarded to the party three pounds, and forty pounds fine to 
—— be reco. the king; and upon the other indictment, where it was found that 
vered on an i- he took fix ſhillings ei pane extor is, they awarded, that be 
e ſhould pay to the party for damages 26s. 8d. (ſoa quadruple yalut) 
that mode and twenty pounds, fine to the king ;—which ALL THz Count 
—_— _ clearly held to be erroneous: for although by colour of the ſtatute 
et de ſeed for Of 23. Hen. 6. c. 10. where treble damages are given to the part), 
dy Ae on the they might aſſeſs them, yet it is here undue and erroneous ; for the) 
Kane, ought firſt to have enquired of the damages, for peradventure it ma 
Jooes, 380 be more or leſs, according to the circumſtances : but they ma 
x-Roll. 4b.220. not aſſeſs themſelves without enquiry by the jury, for the ju] 
_ ought to have found the n they might treble them 


205 r and for the other quadruple es, it is yvithout colour and ou 
of 


4. Hale, 471, 1. Barr. 545. 4. Com. Dig. 156. 2. Bac. Ab. 12. 
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of the Nature : and the indictment is not contra formam flatuti, as Bowrarny's. 
it ought to have been, if they would proceed upon the ſtatute. Cast. 


Also, it is doubtful whether this ſtatute extends to extortions, W- If 23. Mis. 
unleſs taken upon arrefts ; for the ſtatute doth not ſpeak but of 6. c, 10. exteads 


. x t 
arreſts, and extortions taken upon them. But THE COURT re- «cept upon ar. 
: reſts 


ſolved not this point. 


But for the ſaid two former errors the judgment was reverſed, 1. Hank. N 
| 316. 


Bell's Caſe. Carr 21. 


HELL was indicted, That he feloniouſly, 8. Fac. 1. ftole a filver A general par. 
ladle of plate from Kix James, whereas in truth it was the 97 where tiers 

ate of QUErN ANNE, and ſtolen from her; for which he obtained — a” 

bis pardon by the queen's means. He was now indicted again for with the uſual 

ſtealing the ſame plate ; and, Whether he ſhould have the benefit averments. 

of the general pardon of 21. Zac. 1. without pleading it and pray- Ante, 32. 

ing a diſcharge, becauſe there is a ſpecial exception in the pardon pyer, 83. 

of goods taken away, purloined, or ſtolen from the king? was the Oro. Jac. 149. 
veſtion, —HsNnDEN moved, that this exception is to the taking Shower, 100. 

away of goods, &c. as treſpaſſor, whereby the property of the goods Ten wy 

is ſaved to the king, and doth not except the felony ;—but Tae 5g. 3 

Count doubted hereof : whereupon they adviſed Le to plead. Hareres, 367. 


Year-Books 26. Hen. 8. pl. 7. 4. Hen. 7. pl. 8. ar 
2. Leon. 38. . Int. 334. Cro. Elia. 153. 768. 773. Lane, 7m. . Will 214 3. Bac. Abr. t. 
1. Hawk. p. E. 561. 


Wilkinſon againft Merry land. C 22. 
Ante, Page 447. 
HIS Caſe was now moved again by Dux, an tice of the Adeviſe of «alt 


law ; and he 9 ſtrongly that an eſtate in fee paſſed : for „ 899%, 
inaſmuch as he had diſpoſed of divers of bis lands to his brothers and . ane. 
their heirs, and divers perſonal legacies to them and to others, but of . — 
thoſe lands in queſtion (being mortgaged to him and his heirs, and © am podefſes,” 
forfeited) he had not made any diſpoſing, he deviſing the refidue of will vol pats a 

all his goods, leaſes, eſtates, mortgages, &c. to his wife, all the —— — 
eſtate which he had in the mortgage (which is a fee ſimple) paſſed by wyormore- 
thereby; for it being in a will, ſhall paſs according to his intent, gage and for- 

as deviſe of land in perpeturm ſhall paſs the fee (a). And the caſe feitrd, volefs he 
in Dyer (5), deviſe of the fee fimple of his houſe in Soper-/ane to his e mention 


wife a fee paſſed without the word . heirs,” and other caſes to that - — mm 


purpoſe, to ſhew that a fee paſled by the intent of the deviſor with- Vide ame, 37. 
out the word Heirs (c). 369. 447- 


But Joxzs and MYSELF continved our former opinion, that no . Mod. 594. 
nt But the greater queſtion would have been, Whether an Prec. in Cu. 71. 
eſtate for life had paſſed to the wiſe if ſhe had been alive ? becauſe Nov, 48- | 
it is coupled only with perſonal things, aa goods, leaſes, eſtates, * en 

|; $3- o 1 57 
3. Eq. Cs. Ab. 411, 3. Vernon, 625. Raym. 453- 3. Com. Dig. 24, 2. Atk. 102. Cowp. 238. 
i, N. Bl Rep. C. B. 3. 1. Tem Rep, 1. 4. Term Rep 656. 3. Term Rep. 336. 6 


«) Ante, 129. See alſo Jones, 195, (e) See Bendlow, 9. 1. Roll. Abr. $44. 
1 Adt. $34. Co. Lit. 9. ö. > 104. 6. * 110, Moor, 57. 2, Will, 6. 
* and Vear- Book 40, Hen. 7. pl. 7. 2. Atk, 71, Cro, Eliz, 204. 3. Com. 

(#) rg. Ek. p. 357. 5 Dig. 35. 


10 mortgages, 
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Warmsen mortgages, debts, &c.“ which may be intended, that he meant 
it only but eſtate for years, or mortgages for years; and ſo much the 
MzzaTLanD. rather by reaſon of the words, & j I am poſſeſſed. —And 
| | BERKLEY, Juſtice (who was abſent the day before), concurred in 
Ante, 369. opinion; for the heir ſhall not be diſinherited, nor the fee paſſed 
. away without an apparent intent out of the words of the will. 
And in this caſe it doth not appear that he intended to paſs but 
ſuch things whereof he was poſſeſſed, which extend only to thingy 
perſonal, or leaſes, whereof he is e. and not to freehold, 
whereof he is ſaid in law to be /eiſed. And peradventure he was 
not poſſeſſed of this land; for it is not found, that the mortgagee 
entered and was in. poſſeſſion: and commonly in mortgages, the 
mortgagor retains the poſſcſhon until the mortgagee enters for x 
forfeiture.— Wherefore it was appointed, that judgment ſhould be 
entered for the plaintiff. But they agreed, if he had- deviſed « all 
« his eſtate in ſuch land,” or had mentioned that he had ſuch land 

Ante, 37. mortgaged in fee, and deviſed “ his mortgage,” the fee had paſſed. 


3 23 · | _ Cleve againſt Veer. 
Trinity Term, 11. Car. 1. Roll . 


11 1 conuſee of Eizcrurxr on a leaſe by Edward Dobbs of lands in Duſiſbern 


a ſtatute ſtaple Abbots, in the county of Gloucefter. Upon not guilty pleaded, 
die, and his exe- ; : 
cui or ſues an A ſpecial verdict was found, that the ſaid Edward Dobbs was 


extent in ena2- ſeiſed in fee tail of that land, and being ſo ſeiſed, was bound in are- 
cut — e. cognizance, in the nature of a ſtatute ſtaple, according to the 
cured the exe 23. Hen. 8. c. 6. acknowledged before Six HENRY HoBarrT, Chief 
cutor dies, and Juſfice of the common pleas, in eight hundred pounds, to I illian 
adminiſtration Hlytbe : that he, the ſaid William Blythe, 21. Jac. 1. made Elizabeth 
2 —_— _ Throgmorton his executrix, and died, iſt Fuly, 1. Car. 1.: that the 
Se continues ſaid executrix proved the will; and for the ſaid eight hundred 
the proceſs, and pounds, gth Fuly, 1. Gar. 1. ſued out of the chancery an extendi 
after the exten! facias returnable in chancery Ofabis Michaelis : that 1 and 
— . of before the return of the writ, viz. 17th Augiſt, 1. Cay. 1. the ſaid 
Tn Eliz1beth the executrix died: and that 22d September, 1. Car. 1. 
lands, which are the ſheriff virtute brevis præ dicli cept ingui tionem, am, x. Was 
taken in execu- found, that the ſaid Edward Dabbs was ſeiſed in fee tail to him and 


tion upon th* the heirs males of his body, of the ſaid tenements in queſtion, at 


— — the time of the recognizance, of the annual value of 141. 4s. 10d. 


executor of the and at the day returned this inquiſttion into chancery. They find, 
conuſce, and has that on the 19th Augy/t 1625, which was in 1. Car. 1. adminiſtra- 
them delivered tion of the goods of Milliam Blythe, not adminiſtered by Elizabeth 


— Throgmorton, who died inteſtate, were committed to Robert Thr og- 


and the conuſee mor ton, who, 22d May, 2. Car. 1. obtained a liberate out of the chan- 
may recover the cery to have the ſaid lands delivered to him the faid Robert Throg- 
lands back by an mor ton, adminiſtrator, which was returned: that ad June, 2. Car. 1- 
on of q. theſheriff delivered the ſaid lands to the ſaid adminiſtrator, tenendumy 
8288 according to the ſaid extent; whereby he entered and was ſeiſed 
wb Prout lin, He.: and that the ſaid Edward Dobbs entered and let 10 


a. R 


e e . a Bow * 2 
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plaintiff, prout in the declaration, whereby he entered and was 


offefſed, until the defendant, as ſervant to the ſaid Robert Thrag- 


3 the adminiſtrator, ouſted him an Fi f, 8 


45¹ 


Cr vr 


againſt . , 
Vii 


Bur.STRODE and RoLLE, upon-this ſpecial verdict, argued at the 


bar, that this extent and Aberate were void; for the extent being 
ſued by the executrix upon the. ſtatute made to her teſtator, and 
ſhe dying before the inquiſition taken, the inquiſition taken after 


the death of her who ſued it was void: for the writ is to appriſe and 


ſeize into the hands of the King ut ei liberari factamus to the ſaid 
executrix ;. and ſhe being dead before: the ſaid inquiſition was taken 
(ſoas it cannot be delivered unto her), the inquiſition taken after 
and returned is void : and for this they relied upon 36. Hen. 6. 
Bro. tit. Statute Merchant, 43. ; f 


SECONDLY, It _ objected, admitting this extent be not void 


for that cauſe, yet the {iberate is not well executed to deliver it to 


the adminiſtratoꝶʒ for the executrix fuing it as executrix to Milliam 


Blithe the teſtator and the dying inteſtate, this writ is ſued by the- 
adminiſtrator, who eomes paramount her, and claiming immediatelyr | 


from the firſt inteſtate, cannot upon this extent ſued by the exe- 
cutrix have the ſiberate; but he ought to commence de novo, and 
procure a new certificate, and a new extent and {erate : and com- 


ared it to 26. Hen. 8. pl. 7. and the caſe 23. Hen, 8. cited 1. Co. 96. 


in Shelley's Caſe, that if an gxecutor ſue a debtor. upon an obliga- Ante, 157. 208. 
tion made to his teſtator, and recover, and die inteſtate, the admi- 227. 


niſtrator of the firſt man cannot have a ſcire facias upon this judg- 
ment (a), becauſe he comes-1n, paramount the executor who reco- 
yered, but he ought to begin de.nowe : and alſo compared it to the 
caſes of a ſtatute merchant, here: the conuſee procures it to be ter- 
tified into the chancery, and a capias thereunto returnable into the 
common pleas (as is uſual),. or into the king's bench (5, and the 
conuſor is returned non eſt inventus, and after the conuſee makes his 


t. Sid. 29. 


executor, and dies before the execution made by extend: facias, his Poſt. 457- 


executor may not have an extend: facias, but ought to have a new 
certificate out of the chancery,;and a new capias, as it is F. N. B. 131. 
Dyer, 180. 17. Edw. 3. 31. 25. Edw. 3. 2. | 

| Joxss and BERKLEY, Juſtices, held, that for both cauſes the 
liberate was not well executed, but void. ban] 


But J held the contrary : yet to the firſt I agreed, that if an ex- 
tent be taken in the name of one who is dead before the tte of the 
writ it is void, aecording to the ſaid YEar-Book of 36. Hen. 8.; 
but where an extent is ſued, and the party who ſues it dies aſter the 
2 the writ, and before the inquiſition taken, in that caſe the 

eriff ought to enquire what lands the conuſor had at the time of 

e recognizance acknowledged, and to make enquiry of the value 
of them, and to feize into the king's hands, and return them into 
chancery: and the ſheriff is not bound to take notice of the party's 


death who ſued. it, for he is only to execute and return his writ: 
but if execution be ſued in the name of one who is dead, before the 


Vent. 326, 5, Com. Dig · 504. 


0) But fer now 30. Car. a. e. 6. by which this eaſe is provided for: (5) F. N. B; 135% 


7"), nu 
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Crive teſte, it is merely falſe and void; and upon this if the | 
7 taken, he ſhall have remedy by audita querela, or otherwiſs, 8 — 


. requires. | 


SEconDLY, 7 held, that the liberate was well executed at the ſuit 
of the adminiftrator ; for /agreed the caſes, that an adminiſtrator 
| ſhall not have a /cire facias upon a judgment obtained by an exe. 
Poſt. 459- cutor, becaufe he comes paramount that judgment, and is not privy 
5- Co. 9. b. thereto; and that if a teſtator procures a certificate upon a ſlatute 
merchant, and a capi is returned into the common pleas, and the 
teſtator dies after the return, and before the extend; facias awarded, 
the cxecutor muſt have a new certificate and a new capias, and ſhall 
not have an extendi facies upon the capias returned, becauſe he iz 
another perſon and in another court; but upon a ſtatute ſtaple, or 
a recognizance upon the 23. Hen. 8. c. 6. in nature of a ſtatute 
ſtaple, a certificate being made and delivered into the hands of the 
clerk of the crown in chancery, in that caſe, by a warrant from the 
lord keeper, he ſhall have an extend: facias thereupon ; for this 
being executed and returned, is delivered unto the petty bag: and 
although he who procured it be dead, yet being all in one court, 
and appearing on record, it is not the courſe to have a new cer- 
tificate and extent; but the executor or adminiſtrator, upon his 
oath in chancery, and ſhewing of the teſtament or letters of admi- 
niftration, ſhall have a liherate, without being put to a new certi- 
ficate and new extent, becauſe it is all in one the ſame court. 


Tux Crenk or THE PETTY Bas faid, It is the uſual courſe in 
chancery when there is an extend: facias upon a ſtatute ſtaple, or a 
recognizance in nature of a ſtatute ſtaple, at the ſuit of one who 
dies, that the executor or adminiſtrator, upon his oath that he who 
ſued it is dead, is to have a /iberate reciting the former extent. And 


— — ol this BA Ars ro doubted.— t ad ournatur (a). 


Judgment given for the plaintiſff. Post. 457. 


5 


Cast 24. King and his Wife againſt Fitche. 
| Ante, Page 414. 


Jo waſte in a RROR of a judgment in waſte —BABINGTON aſſigned for errot 
an gore E (which was not any of the errors aſfigned in the record), That 


dens, if the jury . 1 , - . 
find aal da- judgment being given by default in a writ of waſte, made in dim. 
— in ene bus, gardinis, et pomar iis, aſſigning the waſte to be done in the houſes 


place only, the in divers places, and in the orchard, in cutting down of twenty 
Court wil N apple- trees; and upon the writ of enquiry of waſte, the waſte being 
2 found to be in cutting down of two es- trees, &c. ef gusd nul- 


— 8 lem alind fecerunt vaſtum ; that this finding is imperfect. 
Winch, 5. Bull N. P. 120. 


In waſte in SegcoxnDLY, Becauſe waſte is found in cutting down two apple- 


bouſ:s, gardens, trees, and that the plaintiff ought to be in miſericordid for the refi- 
orchards, a due, which is not ſo entered; therefore error: for the precedents 
die finding are, that where waſte is found in part, et quod nulum aliud feceruit 


— vaſtum; as where waſte is aſſigned in cutting down twenty trecs, 


dot in waſte ſor evtting twenty trees, a finding that two trees were cut is good, Co. Lit, 355. Winch, 5 
Lutw. 1347. 1. Term Rep. 36. * 
| a 


and the jury find that he cut down but two trees, or leſs than * and his 
the plaintiff aſſigned, the plaintiff ſhall be in myericordid. 3 
| ; FiTcus, 
BERKLEY, gofice held, that it is here good enough; for true it 1, h en of 
is, there is a diverſity where the writ of waſte and the count is in waſte for cut- 
domibus, boſcis, et gardinis ; and upon the writ of enquiry of waſte ting don 
the waſte is found in domibus et gardinis, and nothing in boſcis ; there M9" — it 
the plaintiff ſhall be ame rced, becauſe he counts for waſte in places (4 r whe 
where no waſte was committed in the one of them: but where pfaigtitf as ro 
waſte is aſſigned in cutting down twenty trees, and the waſte is t trees an. 
found in cutting down two trees, and fo varies only in quantity, it be ſhalt -or 


, * 
is otherwiſe. But ſoxxs and MYSELF doubted thereof. CITED 


Ante, 178.—14. Edw. 3. pl, 47. 22. Edw. 3. pl. 1. Hebait, 63. Dyer, 75. 115, Palm. 270. 
Cro, Jac, 630, 5. Co. 43, 8. Co. 61. Co, Ent. 629, Cro. Eliz. 257. 1. Roll. Abr. 237. 
$. Sid. 23z+ 2+ Med. 1958. 4. Com. Dig. 178, 
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Eaſter Term, 45 


12. Car. 1. In the King's Bench. 


Sir John Brampſton, Kut. Chief Juſtice. 
Sir William Jones, Kut. 


Sir George Croke, Kt. Juſtices. 
Sir Robert Berkley, Kt. 
Sir John Banks, Knt. Attorney General. * 


Hir Edward Littleton, Kut. Solicitor General. 


— — .. — —ʒð 
Humphrys ag-iaft Knight. cas. 
Trinity Term, 7. Car. 1. Roll 779. 


E' MENT. Upon a ſpecial verdict, and not guilty A freeman and 


pleaded, the caſe appeared to be, citizen of Lon- 
iti - don may, by the 
Robert Co ham, citizen and fieeman of Londen, being for- cuſtom of be 


merly ſeiſed in fee of fix meſſuages, in the pariſh of Sr. Mary Aagda- city deviſe lands 
len, deviſed thoſe tenements by his will in writing, 6. Heu. 7. to the in wmmain 
parſon and churchwardens of the pariſh of St. Mary Magdalen, and png | 
their ſucceſſors, to the intents and purpoſes following, vi. that the — — g * 
churchwardens of the ſaid pariſh ſhould receive the profits of the ; 

ſaid tenements; and that ten marks yearly of the profits ſhould find — — 1 
a chaplain for ever, to ſing every day at the altar of the faid church, Co. Lit. 21. 
and to pray for the ſouls of him and his anceſtors ; and to find an 

anniverſary there, and to expend thereupon thirteen ſhillings and 

fourpence yearly : and the reſidue of the . thereof to be 

employed about the reparations and church. And they 

found the cuſtoms of London, that “ the parſon and churchwardens 

4 are a corporation, to purchaſe to the uſe of their church;” and 

that © a freeman and citizen of London may deviſe lands in mort- 

„main.“ And they further find, that ever ſince the ſaid will, the 

ſaid ten marks per annum were employed accordingly for the find- 

ing of a chaplain, and the 13s. 4d. per annum for the maintenance 

of an anniverſary, until the making of the ſtature of 1. Edw. 6. c. .: 

and that a quit-rent of 428. per annum was iſſuing out of the ſaid 

tenements at the time of the will and ſtatute, and paid to the king : 

and that the tenements deviſed at the time of the will, and until 

ſaid ſtatute, were of the annual value of gl. 48. and no more, yearly : 

that the lands were ſeiſed into the hands of king Edward the ed. 

and by him granted away to J. S. under whom the defendant 

claims; and under the parſon and .churchwardens the plaintiff 

claims as leſſee. 


The ſole queſtion was, Whether theſe tenements were given b 
the faid ſtatute to the king? And it was reſolved, that theſe land; 
vere giyen to the king. | 


'' * WE GarinsTON 
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Lands deviſed CGRIMSTON objected, that the land was not given for the main. 
to the parſon tenance of a prieſt, but only a certain ſum of öl. 138. 4d yearly; 
— —— for the land being appointed for the wy of the church with 
a — the reſidue of the profits thereof, it being a good uſe, ſhall favs 


ſhall pay 10l. the land. 
a-year out of 


the profits 0 Let THE Cour, after argument at the bar, held, that foraſmuch 
pur 2 2 as it was but the reſidue, ſi quid fuerit; which is uncertain, if any 
tobe employed ſhall be or no; and it appears by the verdict, that the land ua 
in the repairs of charged with a quit- rent of 428. yearly, and the ſuperſtitious uſes 
the church, are amounted to 71. 6s. 8d. ; and that at the time of the will, and untl 
ey _ the ſtatute, the land was valued but at gl. 4s. yearly, and no more; 
A "ke and that the profits employed with the quit-rent appeared ty 
ſuperſtitious amount to gl. 8s. 8d. which was 4s. 8d. more than the land yearly 
uſes, - yielded, and ſo no refidue, therefore to be within the words and 
Ante, 249 intent of the ſtatute, that is to ſay, the firſt and third branch; and 
4. Co. 114. a. that the principal cauſe of this gift is the maintaining of a prief 
3. Vern. 26%: and an anniverſary, and wherewith and whereby a prieſt anda 
_ 9131-254 anniverſary. were maintained (a). And although it hath been 
Latch. 38. objected, there may be improvement expected of the hou, 
1.-Roll.Rep.417. there being fix houles, it was thereto anſwered, that is not to be 
$- Com. Dis. intended; for the value is to be regarded as it was at the time of 
* Uſes,” CN. the will making, at leaſt as it was at the time of the making of the 
| ſtatute of 1. Edw. 6. c. . and a greater value ſhall not be expected 
and if it were of a greater value after, it is not conſiderable; for it 
is to be reſpected as it was at the time of the ſtatute made, a 
6. Edu 2. Voucher,” 258. 19. Hen. 6. pl. 46. vouchee ſhall not 
render in value more than it was at the time of the warranty; and 
the value of the land is to be reſpected as it is ultra repriſas. And 
the caſe of Drake v. Hill, adjudged 8. Car. 1. in the common pleas, 
was cited, that the eight pounds value of a church ſhall be according 
as it is valued in the lation of the benefices, and nat according 
to the true value as it is upon improvement, although diverſity ol 
1. l. Com. 392. Opinions have been therein before; for the ſtatute intends 2 
was valued in the ancient book of firſt-fruits and tenths, which 
. was taxed 29. Edw. 1.; and after, when another valuation wi 
made, 26. Hen. B. then according to that valuation. Wherefor 
this land being charged with a quit-rent of 42s. the reſidue not 
amounting to the value — for the ſuperſtitious uſes, it v 
adjudged for the defendant. Vide 43. Edw. 3. pl. 8. 27. Edu.) 

pl. 1. 7. Hen. 3. Dower,” 192. | 


(a) Sce for this 4. Co, 110. 132. Adams and Lambert's Cafe,” 


Cart 2. Pew and his Wife againſt Jeffryes. 


«A Walſhjade,” QUIT being in the ſpiritual court for calling the wife * 
if underſtood in jade and Hlfh rogue,” and ſentence being there in the archti 
= — the defendant appealed to the court of audience. The appeal mel. 
mon « Wah tioned the former words; and in the libel was interlingd, © and 
% whore,” are Welſh thief.” 

words of ſpiri- 

tual cognizance; but Welſh thief” ſeerns cognizable by the common law. 


Hereupo 


7 
hes 
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Hereupon a prohibition was prayed and granted, unleſs cauſe were Pro and his. 
ſhewn by ſuch a day to the contrary : for it was held clearly, that Kee 
for the words Vel ſh thief” action lies at the common law, and 8. 
they ought not to ſue in the ſpiritual court; and for the other 
words, it was conceived, upon the firtt motion, they onght not 
to ſue in the ſpiritual court, for they are words only of heat, and 


no ſlander. 


But it was afterwards moved and ſhewn, that the words 4d 
« thief” were not in the firſt libel, nor in the appeal at the time of 
the appeal, but were interlined by a falſe hand, without the privity 
of the plaintiff, in the ſpiritual court; and that upon examination | 
in the ſpiritual court, it was found to be falſely inſerted andordered 
to be "ny a and that the words ei jade were ſhewn in 
the libel to be expounded, and ſo known to be, a © Welßb whore ;”' Ante, 110. 394. 
which being a ſpiritual cauſe and examinable there, it was there- 
fore prayed, that no prohibition ſhould be granted; and if a prohivi- 
tion was iſſued forth, that a conſultation might be awarded. 


Tax Couxr was of that opinion; for the words and « Helſb R. 177. 765. 
« thief” being 722 interlined, and by authority of the ſpiritual 
court expunged, and in the ſpiritual court © jad: being known 
and expounded for a whore,” and eſpecially being after two ſen- 
tences in the ſpiritual court, that the common law ought not to 
intermeddle therewith : wherefore conſultation was granted, if any 
prohibition was iſſued forth _ improvide; and rule given, that if 


4 prohibition was not paſſed, that none ſhould be. 
Cleve againſt Veer, | ln 
| | Ante, Page 450. | 
THIS Caſe was now moved again, abſente BRAMPSTON. If an executor 
Joxes and BERKLEV a „that this extent made after the fue out an extent 


death of the conuſee was merely void; for by the conuſee's death, en a ftarute 
as BERKLEy ſaid, the writ of — is . facto, and that the —— 
ſheriff hath not auy authority to extend the lands: for the writ is, teſtator, and die 
that he ſhall extend and ſeize into the king's hands ut ei liberemus; beforethereturn 
and when he is dead, there is not any warrant to deliver them to —— — 
lus executor or adminiſtrator ; for it is particular ut ei liberemus; — . — . 
and he is not to deliver it to any other: and compared it to the ſue out a fle- 
caſes 25. Edw, Fa pl. 2. 18. Edi. 3. pl. 10. and Dyer, 180. that if e, both the 
a conuſee of a ſtatute merchant procure a certificate upon the ſta- and libe- 
tute, and thereupon a capias returnable in the common pleas ot protrgg ws 8 
king's bench, and the capias bein returned nan eft inventus, the _— 
conuſee dies before another execution is awarded, the executors N 


. . | . | . Roll. Ab. 786. 
might not have execution, hut were directed to bring a new certi- , Roll. Ab — 


te and a new capias out of the chancer yx. Oro. Elz. 440. 
n | 5 by; Ld. Ray. 1076. 
SECONDLY, BERKL EY held, that if the extent had been well re- 1+ Bl. Rep. 67. 
turned, yet the adminiſtrator Wr the executor can- 
not have the benefit thereof, as 29. Hen. 6. pl. 7. 


Gg3 Jones 
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Jones was of the ſame opinion, and cited the caſe of Beammd v 
Long (a) in this count. 


Alſo BERKLEY faid, that as the verdict is found, the plaintif 
ought not to have judgment; for it is an ejectment of the capita 
meſſuage, /ive ſitum maneri de B. and one hundred and twenty acres 
of land, one hundred of paſture, &c. in B.; which declaration is 
not for the meſſuage becauſe it is in the dis junctive, but it i 
£ for the land, and there is no title found for the defendant for 
the land: for the verdict finds, that the 1aid Edward Dobbs, the 
leſſor and the conuſor, was ſeiſed in tail of the manor of B. at the 
time of the recognizance, and that this manor was delivered in en- 
tent; but he doth not ſay that the land in the declaration was parce! 
of the faid manor; and fo it is not found that this land was deli- 
vered in extent, and then the defendant hath no title. 


But Joxes agreed with Mx, that this is not material; for being 
in a ſpecial verdict, it is intended, otherwiſe there would be n» 
cauſe of a ſpecial verdict (5). 


So for the matter Jox Es and BERKLEY agreed, that judgment 
ſhould be given for the plaintiff. " wo 


But I argued to the contrary, becauſe this extent upon the ft 
tute is in nature of a 1 ſiaple, where all the proceedings are in 
chancery, and not like to exccutions upon ſtatutes merchants, 
where the beginning is upon a certificate made in the chancery, 
and a capias is awarded returnable in the common pleas or king; 
bench; for there peradventure, as the caſe is 18. Edw. 3. 10. and 
Dyer, 180. where the conuſee dies before execution, the cxecutor 
ſhall not proceed in the execution, upon non eſt inventus returned, 
without'a new writ out of the chancery, becauſe it is their warrant 
to proceed in the common pleas ; but an extent upon a ſtatute 

ſtaple, and the proceedings thereupon, are all in the — and 
then, although the conuſee dies betwixt the writ of extent and the 
return thereof, yet being but a preparation unto the execution upon 
his cognizance, what lands are extendable and the value of them, 
and to ſeize them into the king's hands ut ci liberemus, none hath 
anſwered to it; and it being returned there, it is in vain to have a 
new inquiſition, it being all of record in the ſame court. 


SECONDLY, Although the conuſee dies before the return of the 
writ, there being a good inquifition, it is well enough: and al- 
though it be an inquifition after the death of the conuſee, yet i 
is good enough; for the ſheriff did that which the writ enjoined 
him, viz. to enquire vt lands the recognizor had at the time of 
the recognizance acknowledged, or after, of what annual value, 
and to ſeize them into the king's hands ut ei liberemus, that is on 
to ſhew the king's intent; and ti ſeizure into the king's ha! 
makes not any title to the king, nor puts the fon in him, 
but is only matter of form, as it is in 3. Edu. 6. 67. Although a 
inquifition be after the death of the conuſee, yet it is as good 3 if 
it had been in his life; for the ſheriff may not take notice of the 


4) Ante, 208. #27, (5) See for this point Goodall's Caſe, 5, Co. * 
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death of the conuſee, but he ought to return how he ſerved the Cr 
writ; and if he return that the conuſee is dead, he ſhall be amerced, 
25 10. Hen. 4. pl. 5. & 7. and 32. Hen. 6. pl. 28. are: and there is a dif- 
ference betwixt a judicial writ after judgment to do execution and 
2 writ original; for the writ judicial to make execution ſhall not 
abate, nor is abateable by the death of him who ſues it; as it is the 
common courſe if a capias ad —.— or a fieri fm upon 
judgment iſſueth, the ſheriff ſhall execute it although the party 
who ſued it died before the return of the writ : and although the 
death be before or after the execution, if it be after the teſte of the 
writ, it is well enough ; as where a capias ad ſatisfaciendum is ſued, 
and the party taken before or after the death of him who ſued it, 
and before the day of the return; or if a fieri facias be awarded, and 
the money levied by the ſheriff, and the plaintiff dies before the — 
of the return of the writ, yet the executor or his adminiſtrator ſha 

have the benefit, and is to have the money : and it is no return for 
the ſheriff to ſay that the plaintiff is dead; and therefore he did 


not execute it. 


And for the ſecond point I argued, Becauſe it is not a ſuit by 
way of action, as a ſcire facias or debt, which 7 the admi- 
niftrator ſhall not have, upon a judgment obtained by the executor, Ante, 451, 2- 
becauſe he comes paramount the executor (a); yet this being no | 
ſuit, but the praying of a /iberate upon the ſhewing of the letters of 
adminiſtration, the adminiſtrator may well have it; and he is the 
party who hath the privity to demand it, for the benefit of the in- 
teſtate: and if the executor had had the extent well executed, and 
the liberate thereupon well delivered, and were in poſſeſſion thergof, 
and died inteſtate, the adminiſtrator of the firſt man, in whoſe 
right the extent was ſued, ſhould have it, as JoNEs agreed afterwards 
in his argument; ſo where it is only to demand delivery, he may 
do it well enough. 


But notwithſtanding theſe reaſons, Jones and BERKLEY ap- 
pointed (BRAMPSTON, Chief Fuſtice, being in the court of wards), 
that judgment ſhould be entered for the plaintiff; for —_ ſaid, 
that BRAMesTON delivered to him his opinion for the plaintiff, 
becauſe the extent taken after the death of the conuſee, although it 
was returned in the chancery at the day of the return of the writ, 
was merely void ; and fo the defendant had not any title thereby. 
Wherefore judgment was entered accordingly for the plaintiff. 

(a) Vid 1, Co, 96. and Brudnel's Caſe, 5, Co. 9. 


Webb arainſt N icholls. Cart 4. 


FRROR of a judgment in the common pleas, in an action on An attempt to 

the caſe for words; where Nicholls declared, That he was an difſuade a client 
attorney in the common pleas, and ſo had been for fifteen years: 22 employing 
and whereas one Humphry Stile had retained him for his attorney, to halen char de is 
proſecute a ſuit againſt 7. O.; that Webb, premiſſorum non ignarus, a notorious 
intending to ſcandalize him in his profeſſion, and to diſſuade others knavr, &c. is 
from retaining him, having communication with the ſaid 2 — 
tile, talſcly and maliciouſly faid of him, the faid Nicholls, theſe 1. Roll. Ab, 52. 
Gg4 words: 
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Wenn words: „ marvel you will employ ſuch a knave as Nicholls (iam. 
exeinff © ods the plaintiff) ; vou will have but diſgrace and diſcredit hy 
Nie U. 44 employing him: he (inn⁰⁰ẽlnds the plaintiff) is a proclaimed knate 
: © jn the market.“ worum pram ſſorum prætextu, he was much 
rejudiced in his profeſſion, many of his clients withdrawing from 
hk &c. The defendaiit pleads not guilty : and found again} 

him, and damages aſſeiſed to two hundred pounds. | 


Upon this judgment error brought and aſſigned, Becauſe the 
. words were not actionable ; for he doth not ſay that the communi. 
cation was with the ſaid Humphry Siile of the ſaid ſun, nor is it 
ſhewn that the words were ſpoken of the employment in his pro- 
feſſion; and therefore Hz aFH, Serjeant, moved, that an action lies 
not for theſe words: for to call an attorney knave” is but a 
word of heat, and a word for which yo action bes; and to ſay * le 
is a proclaimed knave in the market, is but an aggravation of 
the word © knave.”” And this cafe, differs from Bychley's Caſe, 
4. C5.16. : for there he faith of him, being an attorney, © You are 
** known to be a corrupt man, and to deal corruptly;“ ſo as thoſe 
words cannot have any other expoſition than as touching his office 
of attorney; but it is not ſo here, ; cc. 


Poſt..c16. But ALL THE Cour held, that the action well lies; for it i 

Ante, 192, Not intendable but that he ſpake of him as an evil dealer in his 
profetion ; for he ſpeaking with him who uſed the ſaid plaintiff 
in a ſuit, and ſpeaking to him the words ut ſupra, they have relation 
to his profeſſion, and cannot have other intendment ; eſpecially the 
plaintiff alledging that he ſpake them to ſcandatize him in his pro- 
fem̃on, aud the defendant pleading not guilty thereunto, and being 
found guilty according as the plaintiff hath counted: wherefore 
the judgment was affirmed, | 314% 2818 


Cart ß. | Memorandum. 


Trinity Term U PON Saturday before the end of the Term, the king cauſed his 

adjourned on > proclamation to be publiſned the fame day in chancery, that 

account of (he jn regard of the increaſe; of the peſtilence in London and the places 

plague. thereto adjoining and the danger it might diſperſe into the coun- 
try, he reſolved to adjourn the Term from O#ad.'Trin. until Tres 
Toi and that the ſaid returns ſhould be only for furtherance of 
the ordinary proceedings; and that no proceedings ſhould be upon 
demurrers or ſpecial verdicts, nor any hearings in the ſtar-chainbey 
ar in any of the courts of equity. 


. Stone qgainſt Newman. 
| ' Anic, Page 427. | 
16 pleafing an THIS Caſe was now moved again upon exceptions. to the 


attainder of n ö 
treaſon which P leading, 


1 Fixsr, Becauſe there is not any ſciſin alledged in the queen ; 
— wha rt and tuen Sir Francis V hatt title is good until ſeiſin; for he 
ena@ing, Tt whe f rf i- la ſhall be veſted in the Crown without office ſound, it is not nerceſſa) 40 


ailsdg: 4 f in the Ki. 6. Aue, 431.—3 . Term Rep. 734- N 
had 
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had the firſt poſſeſſion.— Sed non allocatur : for it appears, that after Sroxe 
the attainder, the query being intitled by the general act of par- 7 
lament of 33. Hen. 8. c. 20. and by the ſpecial act of 1. and 2, Phi- na. 
Ip & Mary, c. 3. of the attainder of Sir Thomas Wyatt, it was in 3. Term Rep. 
the queen without office ; and that the queen granted it by patent 734. 

to him, under whom, the plaintiff claims, who entered, and was 

ſeiſed until Sir Francis Myatt entered and diſtrained for damage fe- 

fant; ſo he had the priority of poſſeſſion and right (as it was now 

held by the greater opinion): wherefore this exception was diſ- 

allowed. 

Tus SzconD EXCEPTION was, That the indictment was by In pleating an 
virtue of a commiſſion granted to divers perſons, and he doth not attainder of 
ſay ſub magno figillo Anglie ; and that the attainder was upon the — = 
trial before the commiſſioners, and he doth not fay ſub magno taken by * 
Hills, ſo that if it were not ſub magno ſigillo it is not good. And of a ſpecial 
in proof thereof the pleading in the common pleas in Moulton g commiſſion, it 
Caſe (a) was remembered, that the commiſſion was ſub magno figillo ; * ot — 
and in Huntley's Caſe (b) in this court, becauſe the deprivation was ip wars 
found before the commiſſioners eccleſiaſtical virtute commiſſions to under the great 
them directed, and he doth not ſay ſub magno ſigillo, it was held to feal, 
be ill; and in Pages Caſe 2 letters patents were pleaded ſub magno 
/ieille. And although it be true, that in Valſingbam's Caſe (d) it 
is pleaded as here, and doth not ſay ſub magno /igillo, and yet judg- 
ment given, yet it was faid, that was becauſe no exception was 
taken thereto. And in C. Ent. 174. the commiſſion is pleaded by 
letters patent ſub magno /igillo, and an attainder by virtue thereof. 
and in the cafe of Sir 1 Finch (e) it was ſo likewiſe pleaded. 

So generally the pleading is /ub magno figillo; otherwiſe it is ill, 
and as no attainder pleaded. 

Joxes, Te at the firſt, was of that opinion; but afterward, Ante, 181. 
upon ſearch of precedents, whereby it appeared, that ſometimes 
ſub magro ſigillo was omitted; and when it is ſhewn, quid per literas 
patentes commiſſionis, omitting ſub magno /igilio, it is to be intended 
under THE GREAT SEAL, and not otherwiſe; ALL THE CourT 
agreed, that although it were the better courſe to ſhew that it 
— ſub magno ſigillo, yet being omitted, it is well enough, and good 

ways. | 
AND THEY AGREED, that here, according to the greater opinion Judgment wr 
bh the ann chamber, judgment ſhould be entered for the the plant. 
Plaintitt. | We 


(«) Cro, Eliz, 151. 2. Leon. 411. (e) 5. Co. 52.4, 


3- Leon. 232, (4) Flowd. 547 
(5) Palm, 517. 2. Brownl. 14. (e) Co. het 
Porter's Caſe. f iv 0": law 


PORTER was indidted on the ſtatute 1. Fac. 1. c. 11, For that A wife ſepa- 

" the, being lawfully married to —— Porter, and he then li- rated d mens « 
ving, and ſhe well knowing thereof, fe/onic? eſpouſed one Rooks, e cn adule 
centra formam ſlaiuti. . ; LY terii 3 
the exception of the 1. Jac, 1. c. 11, againſt bigamy, although the word divorced be — — * 


1 H. e, 692. 3. Iuſt. 8g. dum. 121, Kc. 27. Co. Lit. 235+ 2. Burn, E. L. 418. 
- * 8 5505 551. 4+ Cam, Dig. 3.9» I, Hawk. P. C, 174+ . | 


Upon 


462 


Poaren's 
| Carr, 


( Sed gere. 
See the 2. & 
1. Fdw. 5. c. 23. 
1. EAA c. 1. 
and the mar- 


riage act, 26. 
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Upon not guilty pleaded, a ſpecial verdict was found, that 
was [awfully eſpouſed to the Grid Porter: and that before bes Jobs 5 
LAuz, Judge. of the Court of Audience, ſhe had ſued a divorce col 
from the ſaid Porter propter ſævitiam, where upon proſecution it the 

| was decreed, quod propter ſævitiam of her faid huſband towards her, in 
ſhe ſhould be ſeparated a mens et thoro from her ſaid huſband, but no 
no word of divorciamus was therein; and it was expreſsly intimated be 
in the ſentence, that ſhe ſhould not marry to any other during the 41: 
life of the ſaid Porter. And this ſentence was found in hc werks. by 
And that afterwards, within fix months, the ſaid Porter living, and th: 
ſhe knowing thereof, eſpouſed the ſaid Rooks. And if the be dif 
uilty of the felonions marrying of a ſecond huſband againſt the co 
rm of the ſtatute, they prayed the diſcretion of the Court. wa 

GERMYN, for the king, a at the bar, that it is felony within wy 
the ſtatute, for ſhe is directly within the wards of the body of the the 
act, ſhe being married to one man, and he being alive, and ſhe, the 
knowing thereof, marrying to another. And the proviſo ſhall not aft 
aid her, for that doth not extend but only to perſons which are pre 
divarced by ſentence in the ſpiritual court; but here is not a 
ſentence of divorce, but only a ſeparation from her huſband ; ; 
mensd et thoro, which is only a liberty to live from him, and a pro- ſta 
viſion only for her ſafety, that ſhe ſhall not live with him, to avoid = 
his miſufing of her by his cruelty; and there is not one word of Ga 
divorciamus in the ſentence, as there is in every caſe of divorce; ter 
therefore ſhe is out of the proviſo. And this 1s none of the di- ſo 
vorces mentioned 47. Edu. 3. folio ultimo, where it is found, that 1 
there be but five divorces, V1z. 1. causd profeſſionts, 2. causd pre- | 
contractis (a), 3. causd conſanguinitatis, 4. causd affinitatis, and thi 
5. can 1. ditatis; and this divorce is none of them, and the vo 

oviſo doth not intend but when there is a ſentence of an abſo- m⸗ 
ute divorce. no 
Geo. 2. c. 33. da 

HoLBouRx and Galus rox, for the defendant, ſtrongly th 
to the contrary ; for it is a penal law concerning lite, and there- da 
fore ought to be favourably expounded in favorem vite, and that 
the proviſo extends to this kind of divorce; for there be divorces 10 


properly divorces, but rather ſentences of nullifying the marriage, 


tion à mens et thoro, and frees the parties from the performance of 
former times it was queſtioned, whether ſuch parties divor 


they may not; and to avoid this queſtion . this pro- 
e 


er causd precedente, as in the caſes of divorces cited, which be not 


which is not iutended in the proviſo, for ſuch a marriage was voic 
of itſelf; and by the ſentence declaration is made that it was void 
ab initio; and ſo it. is where marriage is infra anno nubiles; and ſuch 
divorces are declared null, and by ſuch diyorce the parties are free! 
4 vinculo matrimonii, But there be divorces cx causd ſubſequents 
as causs adu'terii, which, in the intention of ſome, is an ablolutt 
divorce, and that the party innocent might marry again ; bit 
others conceive that it is no abſolute divorce, but only a ſepa: 


conjugal duties only the one with the other. For although in 
might marry again, yet now it is made clear by the canons tht 
viſo was added in the ſtatute, that where ſentence of divorce l 


given, ſuch perſons marrying ſhall not be in danger to be felons )) 
this ſtatute. By the ſame reaſon in this caſe there being a enn 
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of divorce, although it doth not difſolve parties @ vinculo matrimonii, Poavaas 
an ignorant woman cannot know that diſtinction, but thex 8. 

conceive, when there is a ſentence of diyorce, that they are out of 

the ſtatute. And although there be no ſuch word as divorciamus 

in the ſentence, yet there is /eparamus, and the word diverciamus is 

not uſual, but ſeparamus. And Co. Lit. 235. ſhews what divorces 

be à vinculo matrimonii, which are the divorces before cited in 

4. Edw. 3- pl. 37. which are cauſes precedent the marriage; and 

by ſuch divorces the iſſue is made a baſtard, and thereby declared, 

that they were not juſt nuptia. But divorce causã adulterii is no 

diſſolution à vincu/o, but only d mend et thoro, and therefore the 

coverture continues betwixt them. And to that purpoſe the caſe 

waa cited of Stevens v. Totty (a), where the huſband, after ſuch di- t, 665. 

vorce causd adulterii, releaſed an obligation made to his wife before Noy, 45. 

the coverture, and it was adjudged a good releaſe, which proves that Co. Lit. 235. a. 

the marriage continues: and one Stowe/'s Caſe (5), that the wife, ©%: , 

after ſuch divorce, ſhould have dower of her huſband's land, which © Nod. 

proves that the eſpouſals continue betwixt them. But a divorce Powell on Cen- 

caush ſevitie is grounded ex jure nature, and is in the ſame man- trats, 103. 

ner and nature as a divorce causd aduiterii; and the proviſo in the 

ſtatute is, that the parties divorced by ſentence, if he :akes another 

wife, or the wife takes another huſband, ſhall not be within the 

danger of the ſtatute. And this extends to every manner of ſen- . lat. 39. 

tence of divorce, and not to any particular cauſe of divorce ; and 

ſo concluded, that ſhe is within the proviſo of the ſaid ſtatute, 

and ſo not guilty of the felony. 


But Tux CovxT much doubted whether ſhe were within 
that proviſo; and if this ſhould be ſuffered, many would be di- 
vorced upon ſuch pretence, and inſtantly marry again, whereby 
many inconveniences would enſue. Whereupon was adviſed 
not to infiſt upon the law, but to procure a pardon to avoid the 
danger ; for it was clearly agreed by all the civilians and others, 
that this ſecond marriage was unlawful, and that ſhe might be in 
danger to be adjudged a felon by this ſtatute. | 


(«) Cro,Bliz. 258. Eaſter Term, 44. Eliz. (“) Noy, 108. Godb. 145. Trin. Term 
Roll 292, 2. Jac. 1. Roll $15. 


Trinity 


_ Trinity Term, 
12. Car. 1. In the King's Bench, 
Sir John Brampſton, Knt. Chief Juſtice. 
Sir William Jones, Kut. | he 
Sir George Croke, Kut. Juſtices, 
Sir Robert Berkley, Kt. hes 
Sir John Banks, Knt. Attorney General. 


Sir Edward Littleton, Kut. Solicitor General. 


n Anonymous. 
B. en and CIRE FACIAS. Upon a judgment given in debt for hu. 
— band and wife as adminiſtratrix to her firſt huſband, the 
The feme dies ö wife being dead after judgment, and before execution, the 


befo'e execu - huſband brought a foire facias, and upon the ſcire fect returned ob- 
noa. The tained a judgment by nihil dicit. Lak ta a 

— This being a judgment of the laſt Term, Rol LE now. moved to 
facias on the | ſtay execution; for the debt being due to the wife as adminiflratric, 
gudgment, for although the recovery be by the huſband and wife, ſhe being dead, 
it is i= ate the huſband may not have execution upon this — fn the 


__ — debt was due to the wife in auter droit. 


juegment upon And ALL THE COURT was of this opinion, that the ſerre facit 
che return of ought not to be brought by the huſband ; but being ſued, and 

— obtained thereupon the laſt Term, although the judg- 
reverſcd. ment be erroneous, yet it ought to ſtand until it be reverſed by 
Sed guerre, If a error. 


u be re. But, Whether he may have a writ of error in the exchequer 


1. Salk. 263- there be no error upon the judgment, but that it be affirmed, yet 
1 the execution may be reverſed. But BRAMPsTON, Chief Juſius 
1. Cromp.Prac. doubted thereof; ideo CURIA adviſare vult. 

343- (a) Vide 15. Car. 2. c. 8. which gives and by 29. Car. 2. e. 3. the huſband fhal 
2. Mod. 79, 1 80. ſcire facias to an adminiſtrator de beni t non; have adminiſtration. | 


Cavs 2. Cholmley's Caſe. 


 Anindifamens [NDICTMENT againſt Faſper Cholmley and John Cholmlq, of 

againſt two that ® Haoxton, in the county of Middleſex, gentlemen, For that they 
—— inſultum fecerunt upon JoHN HiGHAM, Boctor of Phyſic, in eccleſid 
although the de SHOREDITCH 9... et prædict. Jon. HioHAM, ad tui 
grand jury find ef ibidem, in eccleſid de SHOREDITCH prædidt. verberaverunt, vulu- 


Ignoramus as © fav runt, et malt tradlaverunt, contra formam ſlatuti, &c. 


one of them. 
The grand jury find BILLA VERA as to Jaſper Cholmley, and 
1 IGNORAMUs for John Cholmley. And hereu Jeſſe appeared, and 
©  * pleaded not guilty ; and it was found againſt him. . 


oj 169+ 2. Hawk. P. C. 338, 339 ; and fee the caſe of Rex v. Fielchouſe, Cowp, my * 
R : 0 


. 


huſ. 
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RoLLE now moved in arreſt of judgment, that the indictment Cuorurar's 

was not good, being fecerunt, whereas it is found only billa vera Carr, * 
inſt one.— Sed non allocatur ; becauſe it was exhibited againſt 

two, and it is but falſe Latin. 


SEcoNDLY, Becauſe the indictment is contra formam ſtatuti ; An indictment 
and this offence is not puniſhable by the ſtatute, unleſs that he OED 
{mote with a weapon, or drew a weapon in the church or church- 5 __ 
yard, or drew a weapon to that intent, which is not mentioned in puniſhable by 
the indictment: and by the ſecond clauſe in the ſtatute, for ſmiting ve common 
or laying violent hands, it is excommunication ie facto; and it * is bad, if 
is not mentioned here how he ſtruck.—And thereof the Jus ries 1 _ 3 _ 
doubted. _ Up pore 
Cro, Elix. 23m. 2. Leon 10. 5. Co. 99. 2. Roll. Rep. 263. 2. Roll. Ab. 82. 6. Mod. x7, 
3. Hale, 170. 2. Hawk. 356. 

 Joxes, Fuſtice, ſaid, that the indictment was good for battery An inditment 

at the common law. But ALL THE OTHER Jusrieks were againſt for battery en- 

him therein; for the indictment concluding contra formam ſtatuti, cluding con. fe. 
it cannot be good, as for an offence at the common law. feat. is bad. 
2. Hale, P. C. 192. 2. Hawk, P. C. 388. 

But afterwards another exception was taken by Gglus rox, An indictment 
Becauſe the offence was alledged to be done in the church of Shore- for an afavie 
ditch aforeja d, and Shoreditch was not named before; and upon © d, Ae 
view of the indictment it appearing to be ſo,—ALL THE CovkT 3 00 
held, that the indictment was void: and for this cauſe the judg- — IE 


ment was ſtayed. tioned, 
Poſt. 504. 


Smith's Caſe. Cazr 3, 


MARY SMITH and Others were indicted upon the 4. & f. Phi- N. If the 
lip & Mary, e. 8. in the county of Middleſex, before the dent“ bench 

juſtices of the king's bench, Becauſe they took and conveyed — 
away Frances the daughter of Scipio Squire, being under the age of ot Kealing ne 
ſixteen years, unmarried, and in the cuſtody and under the go- heireſ: ? 
vernment of her ſaid father, without his conſent, et contra formam 0d 128, 
dit ſtatuti, And upon this Mary Smith pleaded not guilty, and z. Mod. $4. 
was found guilty. 6. Mod. 163. 

It was moved in arreſt of judgment, that the indictment in this 2 2 
court was not good, being ceram non judice; becauſe the ſtatute Sa. 1162. 
appoints, that for this offence the party offending ſhall be puniſhed Brown'sCh.Ca, 
by two years impriſonment, or ſhall pay ſuch 'a fine as the ſtar Miss. Term, 
chamber ſhall appoint. The words in the ſtatute are, that © the 1 * 
* counſel in the ſtar chamber, and the juſtices of aſſiſe, by inqui- 177 PINE 
« ſition or indictment ſhall have power to hear and determine, &c. 
And the queſtion was, Whether this may extend to juſtices of the 
king's bench to give them authority to inquire, or only to juſtices 
of afſiſe? and, Whether juſtices of the king's bench be not 


| Juſtices of affiſe ? 


But of this THE Cour doubted, hegauſe there be no juſtices 
of aſſiſe for the county of Middle/ex. | 


Tux Second QuesTION was, Admitting they may hear and 
rmine, Whether they may impoſe any fine, or only give Judg- 
ment for the impriſonment, becauſe the fine is appointed to (a) 1 is deter 
org in the ſtar chamber, and in no other place? Quære (a). hare — — 
1 jorifdieti is offe 
CEN SS ns. eee 6 Wha 
Memorandum. 
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ca 4. Memorandum. 


Timer N regard of the increaſing of the peſtilence in London and 
— I places adjoining, THE Kix, according to his proclamation = 
ef adjournment, merly made, directed his writs of adjournment to the king's bench 
according to a common pleas, and the exchequer, to adjourn the Term fu 
former procla= Ofabis Trinitatis to Tres Trinitatis. And upon the ſame day of 
Dun uche x Ofabis all the Courts fat until eleven of the dock in the forenoon, 
creaſe of te and heard motions concerning matters in arreſt of judgment, and 
plague. pleadings, and indictments, and writs of error, where it appeared 
that the writs of error were brought for delays of execution, and 
no colour of error; but no judgments in any demurrer, or matter 
in law upon ſpecial verdi, unleſs it were in caſes which wer: 
moved the laſt Term; and rule given, that if cauſe were not ſhewn 
the firſt or ſecond day of this Term, judgment ſhould be entered 
for the plaintiff or 2 as the caſe required: there, upon 
motion, although it were upon demurrer, or ſpecial verdict, no 

cauſe being ſhewn to the r the Court gave judgment ac- 
cording to the former rule; and ſo JusTice HuTToN faid theydid 

| in the common pleas. ; 

If galers per-. And afterward, upon the ſame day, Ba Aurs Tov, Chief Fuſtice 

— 2 publiſhed, ** That whereas tlie om of the King's Bo is 

large under c- Fleet had ſeveral times petitioned the king, for avoiding the dau- 

Jour of a l. ** ger of the infeftion of the plague much increaſing, that they who 

gorges, it is an © could give ſufficient ſecurity to the Marſhal or to the Warden ofthe 

i 4. — *© Fleet to be true priſoners, and to return to priſon at the days to 

— ang may, by them preſcribed, might go at large by habeas corpus for that time (a 

rule of Court, they pretended was the ancient courſe in former times upon the 

; + 4 pris + « like r —— 4 C75 — 3 of the exche- 

| a „except Lord Fixch, Chief Fuftice of the common pleas, 

. — Bazon DEXHAM (who wn of in town), being ee ble 

— at the Lox Dp KEeryer's houſe to conſult of this matter, and what 
Ame, 14. and courſe was to be taken for the of the priſoners, upon con- 
220. ference with the Lord Keeper, reſolved, That a habeas corpus was 

Futon, 222. àn ancient and writ; but under colour thereof the Warden 

2. Non. Ab. 308. of the Fleet and Marſhal of the King's Bench ought not to ſuffer 

Hed. 202. riſoners to go at large, but that ſuch permiſſion is an abuſe of the 

2 Eid writ, and an eſcape in the keeper of the priſon: but for the 
ſafeguard of the priſoners (who might, if they would, provide for 
themſelves by payment of their debts, and be diſcharged), the War- 
den of the Fleet, by rule or licence of the Courts to which they are 
ſubject, and the Marſhal of the King's Bench, by rule from the 
King's Bench, may keep their priſoners in any other place in the 

country to be aſſigned by the Courts to them (a) ; but there they 

ht to be kept as priſoners, ſub ſalvd et ard cuſtod. as they ought 

27. to be in their proper priſons. And this reſolution was delivered to 

a te king under all their bands; and the king fignified his pleaſure 

that he very well approved thereof, and commanded that it ſhould 
de ed And it was remembered, that in mou Caroli, when 
the Term was at Reading, ſuch reſolutions were by all the Juſtices. 


And afterward, about eleven of the clock the ſame day, the writ 
of adjournment was _ and openly read; and the Term wi 
adjourned until Tres Trinitatis. 

(a) See 3. Term Rep. 583, 584. re- fon. and the reſtriftions under which day 


Nor, 


ſpecting the extent of the rules of the pri- rulet are now to be granted. 
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Norte, That neither chancery, the exchequer chamber, nor the : 
duchy court, did fit all this Term. | 


Stone again Lingar and Others. Car 5, 


CTION ON THE CASE. Whereas the plaintiffs were a- A conſtable 2c- 
A habitants and poſſeſſed of ſuch lands for years in the pariſh of quitted on an 
$:. Martin's, and were there liable to the payment of all duties for 1 — 
the reparation of the church of the ſaid pariſh, and to all taxes and profonament is 

within the fame ; that the defendant, being consTABLE not entitled to 
of Roxborough, falſely preſented that they were inhabitants in the doubt; coſt: un- 

iſh of Roxborough, and poſſeſſed of the ſaid lands in the pariſh of * 7- Fe. 1. 


Rexborough, and chargeable there to the payment of ſuch duties ; a — 


by reaſon whereof they were compelled to pay ſuch ſums unduly, 


for which they brought this action. — — 
Upon not guilty pleaded, the defendant was found not guilty. 5 Vent. 85 
th. 1 


And Gaius rox moved for the defendant to have double coſts, f R. H 125, 
becauſe what he did was by virtue of his office, and by the ſtatute 2. com. Dig. 
of 7. Fac. 1. c. 5. he ought to have double coſts. $57- 

Arkixs, on the other fide, moved, that this being a ſpecial = 
action on the caſe for falſe preſentment (and not an action of 
treſpaſs or falſe impriſonment), wherein liberty is given to plead 
$f not guilty” and give the ſpecial matter in evidence; and the queſ- 


tion being, In what pariſh the ſaid lands were ? that it was out of 
that ſtatute, but within the ſtatute of 23. Hen, 8. c. 15. which gives 
ſingle coſts to the defendant. 


ALL THE COURT were of this opinion, and gave rule ac- 
corgingly. | | 


45 
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Sir John Brampſton, Nut. Chief Fuftice. 
Sir William Jones, Kut. 

Sir George Croke, Kut. Juſtices. 
Sir Robert Berkley, Knt. 


Sir Job Banks, Kut. Attorney General. 
Sir Edward Littleton, Kut. Solicitor General. 


——————— 


Humphrys againſt Stanfeild. Car a. 


CTION FOR WORDS. Whereas the plaintiff being ſon An con will 
and heir-apparent to John his father, who was poſſeſſed of — 1 
goods to the value of two hundred pounds, and ſeiſed «©, baſtard.“ 
of lands to the value of forty pounds per annum; and whereas without proving 
Millam Hum phrys, his uncle, was ſeiſed in fee of lands of the ſpecial damage. 
value of forty pounds per annum, and he the plaintiff was in like- jones, 388. 
lihood to be his heir; that the defendant, to diſgrace the plaintiff, 1. Ru. Ab. 38. 
and to make others have an ill _ of him, ſaid maliciouſly 
and falſely of the plaintiff, ** Thou art a baſtard.” Upon not 
guilty pleaded, and found for the plaintiff, and damages afleſſed to 
torty pounds, 


MaynaRD moved in arreſt of judgment, that theſe words are 
not actionable, becauſe he doth not ſhew any particular damage. 


But Al. L THE CovRT held, that the action lies; for by reaſon of 
theſe words he may be in diſgrace with his father and uncle, and they 
conceiving a jealouſy of him touching the ſame, it is poſſible they 
may diſinherit him; and although they do not, yet the action lies 
for the damages which may enſue. —And Joxxs cited, that in the 
exchequer Vaughan brought an action againſt Ellis (a), ſurmiſing, 
that land was given to the plaintiff's grandfather, and to the heirs 
males of his body; and that he had iſſue the plaintiff's father, who 
had iſſue the plaintiff and divers other ſons then living, who by 

ofſibility might be heir to that intail : that the defendant ſaid of 
um, “ Thos art a baſtard,” whereupon he brought his action; 
and it was _—_ maintainable, and this judgment affirmed in a 
writ of error. And another caſe was cited to be ſo teſolved in this 
court, of Baniſter v. Banifter (b). — AL. THE CourT was of this 
opumon. Wherefore rule was given, that judgment ſhould be en- 
tered for the plaintiff, unleſs, &c. | 


(a) Cro, Jac, 213. (% Jones, 388, 


l H h William 
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Eur 2. | William Slater's Caſe. 


Anergirater- YFTLLIAM NM. A TER was, by Elizabeth Faton, charged with 
CEE 4 the getting of a baſtard-child on her body. 

tne CET be Ihe two next; juſtices did not make any order in it, according 
+ vacated by juſ- to the 18th Eliz. r. 3.; but the cauſe came firſt to be originally 
tices of ale, or Heard at the general Hons of the peace at Spalding, in the county 
— by 1 of Lincoln, 13. July, 8. Car. 1. where the juſtices ordered, that 
der made by ue W HERBaAs it was proved by witneſſes, that one Alexander Leigh 


to next juſ> ** had often uſed private company with the faid Elizabeth Katy, 


r Lices, and had confeſſed that he had done as muchi to her as a man 
22. Bulk. 349, could do to a woman.; and that ſhe had ſaid, that Leigh had the 
355. uſe of her body, and that ſhe feared ſhe was with child by him; 


ys Von, 319. © THAT thereupon Kater ould be diſcharged of the child, and 
5 5. ſhe be committed to ne houſe of correction during her life (a), 
© Dare. 2679.  ** and that Alexander d.cigh, the reputed tather, ſhould pay from 
See Mr. Conit's the birth of the child, to the churchwardens of P:nchoack, weekly 
edition of Bott's © foutteen- pence towards its maintenance, until the age of fourteen 


A — years, and the overſeers then to take the child.“ 
A. 7 | 
3- Tem Rep. Afterwards, 1ſt Augu/?, 12. Car. 1. at the aſſizes at Lincoln, upon 


496. complaint of the inhabitants of Pinchlact to the Judges, they or- 
dered, That two of the next juſtices to the pariſh where the 
„child was born (naming thom) ſhould take conſideration there 
< of, according to the ſtatute, and ſettle ſuch courſe therein as ty 
« juſtice appertained.“ 

Whereupon thoſe two juſtices iſt Afarch, 12. Car. 1. declared 
the ſaid I liam Slater to be the reputed father, and that he ſhould 
pay (the child being five 8 , and all that time having been 
maintained at the pariſh charge) at one payment 18. to the 
* overſeers of the ſaid pariſh, and 14d. weekly till the child came 
to fourteen years of age, and to give his bond of fifty pounds 
for performance thereof.“ 


St. Arx refuſing to pay er give bond, the ſaid juſtices of peace 
committed him (); whereupon he ſued out a ci i to remove 
the proceedings into tins court; who appearing upon an bebe; 
corpus, and upon reading of the return, and hearing counſel on 
both ſides, Gn Ms rox being of counſel for Slater, theſe points 
were reſolved by the whole Court : 


By 18. Elz. FresT, That before the 3. Car. 1. c. 4. the juſtices at the ſeſſion 

6. 3-an order of had no authority to meddle in the caſe of baſtardy, till the two 

battardy could next juſtices, according to the 18. Eliz. c. 3. had made an order 

_—_ roſs therein; and that then, and not before (the party refuſing to per- 

| form the order, upon his appeal giving reaſonable ſecurity to 2 

pear at the next ſeſſions, and abide ſuch order as the juſtices there, 

or the more part of them, ſhould make, &c.), the juſtices at the 

ſeſſions might make a new order, &c. otherwiſe not. BY 

But by 3. Cor.. SECONDLY, That by the ſtatute of 3. Car. 1. c. 4. the juſtices 

©. 4. the ſemons of the ſeſſions have power and authority originally to make a 

— order in the caſe of baſtardy ; for the words of the ſtatute ar, 
caſe of baſtardy, vis. That all juſtices of the peace within their ſeveral limits 


(4) Sec 7. Jac. 1. c. 4. 13. K 14. Car. 2. (6) 2. Bull. 341. 343 · 1. Salk, 12% 
c. . f. 79. 6. Geo, Is C. 19. and 6. Cco. 2. 2+ Mod. . B. R. H. 112. 160. 


c; 3t. a 1 
6 precinc, 


a So aA om aaa x. a a _ a 


Q co © tc 


as, 
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« ptecincts, and in their ſeveral ſeſſions, may do and execute all — 
« things concerning that part of the ſtatute touching baſtards IAN 
« begotten out of lawful matrimony, that by —— of the peace 

« jn the ſeveral counties are by the ſaid ſtatute limited to be done.“ 

And therefore the firſt order made by the ſeſſions was in this caſe 

good and legal, and the ſecond order made by the two next juſ- 

tices void, and could not alter or revoke the order which was firſt 


made by good authority; and for proof thereof one Pridgeon's () 2. Rug. 


Caſe, ante, 341. & 350. was cited (a). 343 355 
Jones, 330. Stra. 475. $93» B. R. H. 79. 301. 1. Vent. 310.— ed vide 1. Mod. 20. Saik, 475, 
4¹0 1. Vent. 48. 


THIRDLY, it was objected, That the commitment of Elizabeth An order of ef. 
Eaton for life, for her firſt offence, was more than the juſtices had _ n. 
authority to do, and therefore the order void. But it was reſolved, x. fog 8 bad i 
that an error in part, and in that part of the order which only 


concerned her, ſhould not vitiate the whole order (5). 
(6) By 5. C60. 2. e. 19. the ſeſſions may amend defect of form, 


Goodier againſt Platt. | Cast 3. 
Hilary Term, 11. Car. 1. Roll 349. 


FAROR of a judgment in the common pleas, — The An ejeAment 
judgment was upon verdict, quod recuperet ſeiſinam de uno meſ- for meadow and 
« ſuagio ct duabus acris terræ et paſture,” not mentioning ſeverally —— 
the quantity of the land, nor the quantity of the paſture ; which „ Aer 
being ill for the incertainty, it was moved, that the judgment kind, is bad. 
might be affirmed for the meſſuage, which is certain as to that. p74, pod. g;. 
Cro. Jac. 290. 1. Roll. 779, Ley, 8. Cowp, 347. Dougl. 305. 1. TermRep, 11. 


But ir wAs HELD, that though the common pleas might have If a judgment 
given judgment for the meſſuage only, yet when they have given bo erroneous in 
an intire judgment for the meſſuage and land, this being ill in abe * 

rt, ought to be reverſed for the whole, and cannot be affirmed for the —_ 
for part, and reverſed for the reſidue. 1. Lev. 213. 


1. Roll. Rep. 2. 1. Roll, Ab. 775. 1. Salk, 24. 5. Com. Dig. 303. 


Turner againſt Lee. Cat A. 


EPLEVIN. The defendant avows as executor for the arrears On the death of 
of a rent-charge granted to the teſtator for divers years, if he * 8rantee of a 


R 


lived ſo long. The plaiatiff takes iſſue, qudd non concefſit ; and ent for years, 
found for the avowant. 125 25 * — 


And after verdict it was moved in arreſt of judgment by RoLLe, Aminittratar 


that this avowry was not good, becauſe the rent granted for years —— omg 
deing determined, the executor cannot, by the ſtatute of 32. Hen 8. by the — 
e. 37. diſtrain; for that ſtatute extends to thoſe who have rent mon law, or 


for life or inheritance. 32-Hen.$, c.37, 
But Hexpen, Serjcant, ſaid, that it is within the equity of the Co. Lit. 1263. 
— becauſe the eſtate is determinable upon a lite ; and if it = Eliz 372. 
ere not good f ˖ | the 1 2. 
— 15 , PER admitted, and the iſſue being upon the 4% Ons am. 
zad found, it is good enough. 7. Co. 30. 

Lutw. 1230. 18. Viner's Abr. 542. Vavgh. 40. 2. Eſpin. Dig. 22, 


H h 2 But 
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Testes But ALL THE Covkr reſolved, that it is not within the ſlatute, 
your for that provides remedy where the teſtator died ſeiſed of a rent to 


him and his heirs, or for life, and by his death there was not any 
remedy for the executor, as it appears by the preamble of that 
ſtatute ; but where he hath remedy by the common law by action 
of debt, as in this caſe the executor hath, he cannot diftrain ; aud 
although the iſſue is upon a ax conceſſit, and it is found quid ca- 
. eefſit, yet it being an ill arowry in ſubſlance, judgment thall be 
given againſt him (a), Be Bb | 
(a) Sce the Caſe of Hoole v. Bell, that they ſeem to be admitted in the caſe « 
LA. Raym. 173. where it is determined, Lambert v. Auſtin, Cro. Elz. 332. and 
that the 32. H-n, 8. c. 37. is 2 remedial therefore th. rule laid down in t prelen; 
law, and mall extend to all tenants for caſe of Turner v. Lee, ſo generally taken, 
life ; that the law has been fo taken always cannot be law. Sce allo. Mr, Harorave' 
Hnce the Natute; that the words of the note 4. Co. Litr, 162. a. and note 1. Ce. 
ſtatute are general enough to extend 10 all; Lit. 162. b. and &. Am. c. 14. 


can 52 | Anonymous, 
To ſay of CTION FOR WORDS. Whereas the plaintiff was a grocer, 
6 trader that and lived by his trade of buying and ſelling ; that the de- 
* mY ” fendant, to ſcandaliſe him, ſaid of the plaintiff, He is a beggar! 
Jad my fellow, and not able to pay his debts.” Upon not guilty — 


i to pay his and found for the plaintiff, RoLLE moved, that theſe words were 
« debts,” is not aftionable.—But ALL THE CovkrT againſt him, that the ac- 


ä tion lies; for theſe words tantamount as if he had faid he had been 
| bankrupt, A bankrupt. g 


Ante, 31.— 1. Roll. Ab, 61. 1. Sid. 424- 1. Lev. 276, Carth. 330. Raym. 184. tra. 561, 


' Cart . | Snape againſt Turton. | 
If tenant for LJPON a ſpecial verdi& it appeared, that Arthur Robſart, 1 ;. Ein 


life, with a made a conveyance to divers uſes, viz. to the uſe of himſelf 
Bam, mike for life, with divers remainders over, with a yROV1S0, that if he 
leaſe for years, made a conveyance of the premiſes in fee or fee- taih that it ſhouid 
it is no fuſ- be good, and a revocation of the former uſes; and it was found, 
penſion of the that he made a Icaſe for years, and the next day granted the r- 
power as to the verſion in fee, to which the leſſee attorned (b).— W izxereupon 11 
* WAS RESOLVED, that although there be not one intire eſtate in fe 
W. Jones, 392. conveyed, yet both being found, and that it was with an intent to 
— make a fee to paſs, that this was a revocation within the proviſo. 
2»: Roll. Abr. 263. 701. Hob. 348. 9. Co. 107, Pow. on Pow. 17.142, $. Com. Dig. 632. 675 
1. Term Rep. 705. 
%% See 4+ and 5. Ann, c. 16. and ceffity and efficacy of attornments hart 
11. Cco. 2. c. 19. by which both the ne- deen almoſt o taken way. 


eren © 


2 


8380 


A 9 od 


+ od. £5 O34, 
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Sir John Brampſton, Kut. Chief Juſtice. 
Sir William Jones, Kl.. 
dir George Croke, Knut. Juſtices. 
Sir Rodert Berkley, Kut. 


Sir John Banks, Knt. Attorney General. 


Si- Edward Littleton, Kut. Solicitor General. 
— —— — 
Blague again/t Gold. ** 
Hilary Term, 12. Car. 1. Rell 752. 
Ante, Page 447. wet 


Ts caſe was now argued again by RonerT HyDE for the Tf a man has 6 
plaintiff, and by CR * for the defendant ; and the. corner houſe in 
caſe was cited as before, but only this clauſe added, which was *"</enure of 4. 
in the will, v/z. „upon condition that the ſame be new built, — 
according to the covenants betwixt me and Bernard Calvert.” it in 8 
And it was found, that this houſe was the houſe in queſtion, and {fion of B. 
was, at the time of the will making, in the tenure of Hitchcock, 34 be deviſes 
and that the corner houſe was in the tenure of Vilſon and Nott; 9 
and that the covenants with Bernard Calvert were for the re- of 2 
edifying of the faid corner houſe : et /i ſuper totam, &c.— And this the corver houſe. 
being now argued, JoNEs, BERKLEY, and MYSELF (ab/ente *®ly ſhall paſs. , 
BramesToRN), delivered our opinions ſcriatim, that the corner e, 447+ 
houſe . by the will, and not the houſe adjoining in the 88 54+ 
tenure of Huchcock ; for although the corner houſe was not in the 3. — 
tenure of Hitebcact, but a miſpriſion, yet the deviſe is good, for it Hob. 171. 

is ſufficiently aſcertained before, viz. the corner houſe in Audeuer. Jones, 359. 
And the addition in tenurd Hirencock, although it be not in his ell en Dev. 
tenure and is a miſtake, yet it is but ſurpluſage, and, although Co 64.6 
falſe, ſhall not vitiate the deviſe, becauſe the deviſe was of a thing 808. — 
certain at the firſt, and ſhall be expounded according as the intent Dougl. 760. 

of the parties is apparent; and it is the ſtronger here by reaſon of * Ter. Rep 458. 
the covenant to re-edify the corner houſe, and not the other (5). — Vide Dyer, 


Wherefore it was adjudged for the plaintifl. 376: — | 


S 2. Co. Doddiagton's Caſe, fol. 32. Plowd, Wriothſley and 
0 . , 


Evans and Finch's Caſe. Care a. 


VANS and FINCH were arraigned at the gaol delivery of An avencr oe + 
E Newgate, For that they, about twelve of the clock in the © - —— = 
noon, broke open domum manſionalem HuGox1s' AUDLEY in the 3% Els. c. 15. 


Inner 7. le rl - 0 —P 4 if he do 

_ * pe * being in the ſaid houſe, and ſtole from aOvally eve 

4 n the evidence it appeared, that the ſaid Evans, by a ladder, not within the 
imbed to the upper window of the ſaid Hugh Audley's chamber, _ 

and took out thereof the ſaid forty pounds; and that the ſaid Finch nasal gabs 

228 Pp gu in 12 mew of the ſaid Evans, and ſaw Evans the money. 

chamber, and was aſſiſting and helping to the committing 1. 

ef the {aid robbery, and took port of the money. g 5 — 

a h 3 


And 
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Evans and And all this matter being found, 1T was ADJUDGED, Becauſe 
Fincas Ca. the ſaid Finch did not enter into the chamber, that he was not 
within the ſtatute of 39. Elix. c. 15. which takes away clergy 
where a houſe is broke open, and the robbery is above the value 
of five ſhillings, no perſon being therein, — that he ſhould have 

() The reaſon his clergy, which was allowed him (a). 
of the difference is, becauſe clergy is taken away only from the perſon taking, and not from 1b. fte. 
2. Ld.Ray. 847. Ses alſo 3. Inſt. 65. 11. Co. 3). Ld, Chief B. Parker's MSS, 1. Hale, 521. $27, 
566. 2. Hale, 358. Sum. 83. 237. Kely. 27. 5. Foſter, 3 57, and 2. Hawkins's Pleas of the Crown, 
ch. 33. f. 98. who doubts the propriety of this decifion ; but the queſtion is now ſettled by thy 
3. & 4. Will, © Mary, c. 9. which excludes clergy from all aiders, &c. in ſuch caſes. See 4. Burr. 206. 


Chambers in And as for Evans, the ſpecial verdict found, that it was in the 
the inns of chamber of Hugh Audley in the Inner Temple, and that the robbery 
court and chan- was committed betwixt twelve and one of the clock in the day- 
P time, no perſon being within the chamber at the time of the 
of their re- breaking thereof, but that divers perſons were in the Inner Temple 
ſpective inha®= Hall and in other places of the houſe; and whether this be 3 
bitants. breaking open the houſe and taking of goods above the value of 
1 lad. 66, five ſhillings, no 1 being within the houſe, and within the 
2. Hale, 358. ſaid act of 39. Elz. c. 15. they prayed the diſcretion of the 
— _ 2 FIRST, IT WAS RESOLVED, rs of 

* any inns of court or chancery broken open ma aid to be domu 
— * . — of him who is nx. Sar of che ſaid — whereof | 
page 84. 205. firſt I doubted, until I was informed that divers precedents were 


249- for burglary in breaking open ſuch chambers. 


To ouſt an of. SECONDLY, IT WAS RESOLVED, upon this ſpecial verdict 
fender of clergy (being removed by certiorari into the king's bench, and the pri- 
— wy GC ſoner removed by habeas corpus), that this breaking (5) open the 
Ae nd de chamber and taking forty pounds out thereof, no perſon being 
« breaking of therein, although there were divers perſons in other parts of the 
ſome part of houſe (c), was within the ſtatute of 29 Eliz. c. 15. which takey 
the houſe. away clergy from ſuch offenders. W hereupon clergy was denied 
(b) a Haeggv. to the ſaid Evans, and judgment given in the king's begch, tha 
Foſter, 106. he ſhould be hanged. | 


2.Hawk. ch.33. and 33, (s) Kely, 27. 34. 2. Hawk, Ch. 33 \. 97. 


ca 3, Ceely againff Hopkins and his Wife. 
How far words. ACTION FOR WORDS. Whereas the wife, dum ſola fit 
Jr es. ror ſpake of the plaintiff theſe words, © He is a witch, and a ſtrong 


tionable before Witch, and hath bewitched me and my aunt H. S.“ (the aunt of 
the repeal of the faid wife innuendo) therefore I will not marry him.“ 


the 1. rn The defendant pleaded . wer gulli ze and i gal 

e. 12. making p not guiliy z and it was found againſt 
withcraſe le. her, and damages given to forty pon | 

— GErMYN, Serjeant, moved in arreſt of judgment, that theſe 

324 words are not actionable ; for to call one witc generally 1s not 

actionable, as it was adjudged in this court in George v. Harvey (4) 

and in another caſe, Halles v. Ange (b); and for the latter words, 

it is not ſaid that he did them any bodily harm, and his bewitching, 

without doing ſome bodily harm to ihe perſon or cattle, 1s not 

puniſhable by the 1. Jac, i. c. 12. (c); fo when he is not endat- 

(a) Ante, 32. (e) Repealed by 9. Geo. 2+ 6 f. J 

(5) Cro. Jac. 531. 1. Hawk. F. C. p. 9. gered 


AN 


S 


KX SY” ES Oo Fa 


* 
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zered by ſuch words, there is no cauſe of action at he c. Gre 
mon Jaw. 1 
And ALL THE CovkT held, that for the firſt words, “ Theu art hte Wies. 

« a witch, and a ſtrong witch,” ro action lies, for they are too ge- 

neral : but to fay, * You have bewitched me and my aunt,” 
BrAMPSTON, JONEs, and BERKLEy held, that the action lies; for 

it ſhall be intended he bewitched them in their perſons: and al- 

though it be not ſhewn that any bodily wrong or harm was done 

to them by this witchcraft, yet it is an offence puniſhable by the 

ſtatute, which doth not mention bodily harm to the perſon of any; 

but generally, if he bewitch any perſon, it ſhall be an offence pu- 


niſhable by the ſtatute. 


But I much doubted thereof; for words ſha!l be always taken 
inmitiori ſenſu, and not in an ill ſenſe if they may have any reaſon- 
able intendment : and here it may be that he bewitched them with 
fair words, as the common faying 1s; and the words ſubſequent 
maintain that intent, © therefore | will not marry him.“ 


But the other Juſtices ſaid, that they would not ſo intend it; but 
he ought to have pleaded ſpecially to have extenuated it, if he 
would have it to be ſo intended. But they would further adyiſe (a). — 
ment given ſor the piaintiff, Poſt. 480. 


Dodſon againſt Lynn. _ 
4 | Trinity Term, 11. Car. 1. Roll 446. 


FJECTMENT of a leaſe of an houſe and lands in Moliſiuorth In a licence to a 
for three years. Upon not guilty pleaded, and fpecial verdict, parſqpwitheure 
the caſe was, Edward Lynn, the defendant, being parſon of Ae - o — 3 
worth, the land in the declaration being found to be parcel of the ge . , 
glebe of the rectory, and that the ſaid rectory is a benefice with « / inf ten 
care over the value of eight pounds a-year ; it was found, that he miles of the fore 
was chaplain to the Ear! of Saliſbury, and obtained licence from mer. the words 
the Archbi/hop of Canterbury to accept of another benefice madd /it —_— inf "x 
infra ten miles of the former, which was confirmed under the great en as « con- 
ſeal. Zynn accepts another benefice with cure, which was found dition ſo as to ' 
to be diſtant ſeventeen miles from the firſt, and was inſtituted and make the firſt 
inducted thereto, both being within the dioceſe of Lincoln; and that 22 — 
the archhiſhop made his viſitation within the dioceſe of Lincoln, — 
and inhibited the Bi/h2p, of Lincoln to execute any juriſdiction du- _ | 
ring his viſitation ; os. that the patron omitted to preſent to the L 
firſt benefice within the ſix months; and that the Bi/bop of Lincoln Owen, 1 — 
within the ſecond fix months collated the leſſor of the plaintiff to Co. Lit. 203. 
the firſt benefice, who was admitted, inſtituted, and inducted 


thereto, and made the leaſe. 


Thequeſtion was, Whether the plaintiff hath good title againſt - 
the defendant ? The principal doubts herein were, 


FixsT, Whether * mods fit” was a condition in this licence, 
and made the firſt benefice void when he took the ſecond ? 


DECONDLY, Whether the biſhop collating during the time of the . If acollat. 
achbiſhop's viſitation, and after his inhibition, were good ?—And ins by a biſhop 


auſe theſe queſtions concerned eccleſiaſtical juriſdiction, the 2 
ourt required to hear civilians in theſe points. tion, and after 


his inhibition, be good. 2. Bl. Rep. 969. 
Hh 4 Doctor 
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Dovzow Docrox Duck and DR. EpEN argued on the part of the de. 
againfs * dont, and DR. WILLIAM LEWEN for the ny 6 And it wa 
moved on the defendant's part, and there were ſhewn divers tex 

K. 421. 696. in the civil law, that * modo” and 4 dummodo are expreſs pro- 
| viſos in ſuch licences, and do not make a condition, unleſs there he 
added other words, that if he do otherwiſe, that then it ſhall le 

© word;” but is only as an admonition or caution, that he ſhall by 
puniſhable by eccleſiaſtical cenſures, if he doth otherwiſe : and thx 
this hath been always the expoſition upon granting ſuch licences, 


And, after argument at the bar, ALL THE Cover reſolved, that 
this being there the expoſition _—_— after the ſtatute, although it 
| be generally a condition in the expoſition of the law, as **dummzads," 
Co. Lit. 203. b. ita quod, and the like, yet it is now to be expounded as it hath 
204. been uſually; otherwiſe great inconveniences would enſue, the 

multitude of benefices would be void, and in lapſe to the king, 

where they have been _ enjoyed by the other conſtruction, 
after ſych avoidances pleaded. And therefore they all agreed, tha 
it ſhould not be here taken as a condition to make the firſt benefice 
void by the 21. Hen. 8. c. . but ſhould be left as it was at the 
common law before the ſtatute; and that the taking of a ſecond 
benefice makes not the firſt void qucad the patron until deprivation, 
as it is in 4. Co. 75. b. in Holland's Caſe : and then THE $Egconn 

QUESTION, Whether the collation by the biſhop, in the time of 

the archbiſhop's viſitation and after inhibition, will not be mate: 


rial, Wherefore it was adjudged for the defendant. 


Cain 5, | Baker againſt Willis and Others. 8 
Eafter Term, 11. Car. 1. Roll 46. 


The kidg is JECTMENT upon a leaſe for ſeven years of a meſſuage and 
1 E s in Murial Grange, in the parith of Bellan. Upon not 
8. c. ab. f. 6. guilty pleaded, and a ſpecial verdict found, the caſe was, Jobn Hu- 


although he is mond and Elizabeth his wife, tenants in tail to them and the heir 
not named in it; of their bodies, of the gift of Sir Humphry Fofter, remainder to the 
bach len Tight heirs of the ſaid huſband, the ſaid John Beamond having ilie 
2 tne of the betwixt them Francis Beamond, in 6. Edw. 6. levies a fine ſur cm- 
wiſe's land to ance de droit come ceo to king Edw. 6. with proclamations. The 
the king, yet the King, in the ſeventh year of his reign, grants thoſe lands to Franc 
— enter Earl of Huntingdon and his beirs : afterwards, in 2. September, am 
wer the death S. E 6. Phil. & Mary, the ſaid John Beamond died. Upon the tenth 

of September the ſame year Eliaabeth enters, and Francis Earl f 
= Jones,393- Huntingdon died ſeiſed of the reverſion, which deſcended to Hem) 
Ab. __ Earl of Huntingdin, who by indenture betwixt him and the ſaid 
9. Co. 148. b. Elizabeth (in 16. Reg. Eliz.), reciting that the ſaid Elizabeth held 
2. Roll. Rep. the tenements in tail of the gift of Sir * Fofter, remainder 
490. expectant to the right heirs of the Earl of Huntingdon, ratifies, al. 
I lows, and confirms to the ſaid Elizabeth all her ſtars, title, and 
Hargrave's edit. inte reſt in the ſaid tenements, habendum et tenendum the ſaid tene- 
note (1). ments to the ſaid Elizabeth and the heirs of the body of her ; and 
Cowp. 20. the ſaid John Beamond engendered with warranty of the ſaid =_= 


grass 


10k 


BY RY Are F F AA 
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ments to the ſaid Elizabeth and the heirs of the body of her; and Barz 
the ſaid John Beamond engendered againſt him and his heirs. % 
Elizabeth dies 29. Eliz. Francis Beamord enters, and hath ifſue Sir * wack and - 
Henry Beamond Sir John Beamond and Francis Beamond, and dies 
41, k iz. Sir Henry Beamond by indenture covenants to ſtand 
ſeiſed to the uſe of himſelf and the heirs males of his body, re- 
mainder to Sir John Beamond his brother and the heirs males of his 
body, and afterward dies without iſſue male, his wife en/cint with a 
daughter (afterward called Barbara), the wife of I/o//tan Dixy the 
eſſor: afterward Sir John Beamond died, and had iſſue Sir John 

, who entered and let to the defendant ; and Moolſtan Dixy 
entered in right of his wife, and let to the plaintiff, prout in the de- 
claration, who entered, and the defendant ouſted him. 


The queſtion was, Whether the plaintiff hath any title ? 


It was divers times argued at the bar, and now at the bench by 
BeRKLEY, that judgment ought to be given for the defendant. - 


FixsT, Becauſe the fine with proclamations did bar the eſtate 
tail, which John Beamond and the heirs of the body of Pa Beamond 
and Elizabeth Elaimed ; for he being barred as heir of the body of 
his father, can never claim that eſtate; for he is barred by the acts 
of 33 + _ 7- web and 175 . 28.: and he much 
inſiſted upon the validity of fines, that they perpetual bars againſt 
the heir in tail of him who levies the fine, 90 | 


SecoxDLY, He argued that Elizabeth, by her entry immediately Lands given 
after the death of her huſband, reduced he eſtate al back to _ duringeoverters 
and it was lawful and ſaved to her by the ſtatute of 4. Hen. 7. c. . band and 
of Fines, and by the ſtatute of 32. Hen. 8. c. 28. of Diſcontinuance : —— 
and that ſhe was tenant in tail, and not tenant in tail after poſſi- ritance to the 
bility, as it hath been —— at the bar, nor in nature of ſuch a wife within 32. 

abſo 


tenancy in tail, but an lute tenant in tail to all purpoſes. Hen. 8. c. 28. 
9. Co. 138. 


2. inſt, 681. Co. Lit. 326. 3 Brownl. 131. 


Tur, That the tail is ſo barred by the fine, and the acts of If huſband and 
4. Hen. 9. c. 24. and 32. Hen. 8. c. 28. that he cannot claim, for wiſe be tenants 
he is a perſon diſabled to claim; as a Journ attainted, although in tail, and the 
he bath a pardon, cannot claim by deſcent: and as one preſented *. 
byſimony to a benefice, being void, cannot be preſented to it again, is — . 
for he is a perſon diſabled by the act of parliament and by the con- all their imue. 
brmation to Elizabeth, nilul aperatur to her, nor to the heirs of the co. Lie, 8 | 
body of her and John Beamond, becauſe he in reverſion had but a 120. a. © 
poflibility to have it after the death of John Beamond without ifſuc, 7: Co. 32- 
and during the time he had iſſue he might not claim: and a 9. O. 141“ 
poſſibility cannot be transferred to another: and Jahn Beamond 14. — — 
who entered ſhall have it as an occupant; for the heir general is Cro. N. 
barred by the fine, and he in reverfion cannot have it, as long as Hob. 75. 165. 
there is any heir of the body of John Beamond and Elizabeth in eſſe, . Roll. Ab. 379. 
and any who enters ſhall have it as an occupant, as inthe caſe 29.40 7. 
Wherefore he concluded, that judgment ſhould be given for te 


deſendant; for he had the priority of poſſeſſion, 


But 
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1 huſband and But I argued to the contrary, that judgment ought to be giyen 
wife be.tenants for the plaintiff. FIxs r, I agreed, that the fine with proclamation 
— — tho was an abſolute bar and diſcharge of the eſtate tail againſt 744, 
Evy a fine, it Beamond and the heirs of his body, by the expreſs words of the 
barsalltheifſue; ſtatute of 32. Hen. 8. c. . and it is g extinct againſt him by 
but the wiſe the fine, 3. Co. 51. Sir George Brown's Caſe, and 5. Hen. 7. 30.— 
— — 1 SECONDLY, J agreed, that when Elizabeth entered within the five 
ter the death of Years after the death of John Beamond, who levied the fine, ſhe is 
her huſband, abſolute tenant in tail; for the fine quoad the ſaid Elizabeth is ab. 
and this entry folutely avoided, and ſhe is in as in her former eſtate, which is an 
will revive the abſolute eſtate tail, and no tail after poſſibility of iſſue extinct; and 
ay aft if ſhe be to ſuc any real action, ſhe is to name herſelf tenant in 
ger her capable fail. Dyer, 331. and 351.—THIRD Tx, That notwithſtanding the 
of receiving a eſtate tail is barred by the fine, yet this confirmation, being by in- 
confirmation of denture, hath revived the eſtate tail; for although he in reverſion, 
in from the re- by reaſon of the fine, may enter and have the land, and the iſſac 
— after the death of the wife 1s barred to claim it, yet by this confft- 
435 . . . 2 . - 

mation he in reverſion hath excluded himſelf againſt his confirma- 
3 7% 1. tion to claim it, for he may exclude himſelf of his effate ; and a 
3 3 he may avoid, ſo he may confirm. 1. Ce. Mays's Caſe, 11. Hen. 1.18, 
Cro. Jac. 689. F. N. B. g8. a. where tenant in ancient demeſne levies a fine, &c.: 
Cowp. 202. .. and although at the time of the confirmation he had nothing to 
| confirm, and his words of confirmation will not add to the 5 
of the wife, who liad an eſtate tail, yet by the words habendun ii 

* ftenements there 1s a new eſtate tail extracted out of the reverſion, 

and ſettled in E/;zabeth, fo as that confirmation is quaft per ficient a 

creſcens ; and as the caſe in Littleton, 525. feme tenant for life takes 

an huſband, a confirmation to the hutband and wife, ** habendun 

** the land to them,” increaſeth the eſtate to the huſband. . Ca. 139. b. 

And whereas it was held, that ſhe had as great an eſtate before az 

ſhe had by the confirmation, and therefore the confirmation wa 

void, I held, that although ſhe had an eſtate tail, yet ſhe takes by 

the confirmation ; for a deed ſhall never be void when by any in- 

tendment it may be allowed to be good, and to have any operation: 

and ſhe takes it for. the benefit of the heirs of her and her huſband's 

body; and although the heir be barred by the fine, yet he is re- 

ſtored to the eſtate tail by the confirmation ; for as the fine was an 

eſtoppel to the heir to claim againit the fine, ſa the indenture of 
confirmation is an eſtoppel to him in reverſion, to ſay that he ſhall 

not hold it in tail, and there it is an eſtoppel againſt an eſtoppel, 

which ſets the matter at large, as it is Co. Lit. 352. b. 12. Hen. 7.4 

And although it was faid by my brother BERKLEV, that the Fa 

of Huntingdon hath but a poſſibility to have it after the death of 

Elizabeth, and that he hath it but as an occupant, to have and enjoy 

it during the time that John Beamand had iflue of the ſaid Elizabeth, 

J utterly denied that he hath but a poſſibility ; for he hath it as in 

right of his No if his 1 cg (3) —— and 

that appears uflin's Caſe (a), and in Hufley's Caſe (5), where an 

gray cant 3 ed, or = 45 Sir George Brown? 

_ Caſe {c) terms it, where he in reverſion ſhall have it as in point o 
reverſion; and if he hath but a poſſibility, yet that may be well 

transferred by confirmation or releaſe to him who hath the poſ- 


{«) Plowd, (3) Ero, Eliz, 3 (0) 3. Co. 50. 
8 ſeſſion 
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eflion of the land, as it is reſolved Fulwood's Caſe (a), and Lam- 
get's Caſe (0). And as it is holden Corbet's Ca/e (c), that there is 
"0 condition, proviſo, or any other title but may by apt words be 
determined the one way or the other, ſo here every part agreeing, 
the eſtate tail ſhall be revived, or at leaſtwiſe newly created, and the 
law ſhall adjudge it — to their intereſt ; and therefore I 
was of opinion, that judgment ould be given for the plaintiff. 


But Joxes and BRAMPSTON, Chief Juſlice, deferred their argu- 
ments that day, hearing that the parties were about agreement : and 
afterward, by our means, they compounded, and Sir Jobn Beamond 
agreed to pay 500ol. and the others agreed to aſſure the eſtate by fine, 
orotherwiſe, & c. Et fic materia predi#a ſopita fuit, and no judgment 
given. But Joxxs told me, that he was clear of opinion, that the 
plaintiff had ood title, and that the confirmation was good, and 
created a good eſtate in Elizabeth, deſcendible to her heirs, 


(s) 4- Co, 64, (5) 10. Co. 48, (6) 1, Co, 33, b. 


Michaelmes 


againſt 


Wirres and 


Ora. 


=_ - Michaelmas Term, 
13. Car. 1. In the King's Bench, 

Sir John Brampſton, Kat. Chief Juſlice. 

Sir William Jones, Kut. | 
Sir George Croke, Kut. Juſtices. 
Sir Robert Berkley, Ant. | 

Sir John Banks, Knt. Attorney General, 

Lr Edward Lutleton, Kat. Solicitor General. 

C—— — __—_— — 
CAS 1. Ceely againſt Hopkins. 


HIS Caſe was now moved again by GERMuxxN, Serjcant, and 


To accuſe 2 x 
perſon of having preſſed to have judgment.—And ALL THE Count re. 
bewitched ano- ſolved, Foraſmuch as the words are, ** bewitched me and 


— is action- 40 my aunt,” and ſhe is found guilty of malicious ſpeaking of them, 
— 096- it ſhall be intended and conceived to be ſpoken according to the 
; common ſenſe of bewitching their perſons, and not of bewitchin 
* 46. with fair words. Whereupon judgment was given for the plaintf 


Cans 2. Sherlock againſt Chandler. 
Hilary Term, 12. Car. 1. Roll 618. 


Fenire facias. ERROR to reverſe a judgment in replevin. The error aſſignel 
Ante, 17. 162. by GrimsTow was in the miſ-trial of the iſſue, Becauſe the 
- $.C, Jones,395. iſſue being, Whether lands in Bromley were held of the manor of 
2. Roll. Ab. 1a. J/ebbs by ſuch ſervices, the venire facias was awarded de wicinets dt 
Cro. Jac. 8.150- BROMLEY, Where it ought to be de vicinets of the manor, or de vicint 
1 de BROMIEV and of the manor — And ALL THE Cover, 40% 
1% BRAMPSTON, held, that the trial by the common law ought to hare 
| been per vicinetum of both; and that ſuch a miſ-trial had been 
cauſe of reverſal, &c. : but it is aided by 21. Fac. 1. c. 13. which 

points, that if a trial is to be of ſeveral places, it ſhall be tried 

vicinctum of any of the places; and it is well enough. | 


Carr 3. SGeaman againſt Bigg. 
Trinity Term, 13. Car. 1. Roll 1009. 

AET ION FOR WORDS. Whereas the plaintiff was ſervant 

in huſbandry to J. S. and was his bailiff, and in great truſ 
 pnemployment with him, and thereby got his means and maintenance; that the 
—— 4% defendant, to diſgrace and diſcredit him with his maſter and others, 
« ; den, ſpake of him theſe words, Thou art a cozening knave, and haſt 
. hnave, ond © cozened thy maſter,” innuendo the ſaid J. S. of a buſhel of 
bath cheated barley.“ The defendant makes juſtification ; and it was found 


4 againſt him. 
TE FARRER now moved in arreſt of judgment, that theſe words art 
1. not actionable; for no action lies for calling one . cozening 


2. Lev. 214. - 
7. Com. Dig. © Knave,” or, “ cheating knave.“ 


1. Rep. 110. * 
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gut AL THE Cour, abſente BR Aus rox, held, That true it is, 5rawan 
generally an action will not lie for calling one © cozening knave;”” — 
vet where the words are ſpoken of one who is a ſervant and ac- 
comptant, and whoſe credit and maintenance depends upon his 
fithful dealing, and he by ſuch diſgraceful words is deprived of 
bis livelihood and means of maintenance, there is good reaſon it 
ſhould bear an action, that he might have recompence for loſs of 
his credit and means, Wherefore it was adjudged for the plaintiff, 


South and Others, Bail for Jefferſon, at the Suit of Gryffith, C 
Hilary Term, 12, Car. 1. Rell 559. 


RROR of a judgment in the common pleas, brought by the Ai facies 
E bail, The writ ſuppoſeth, that the error was in the principal — — 
j nt; and alſo in the judgment upon the ſcire facias againſt h againt 
the bail, et in redditione executionis ſuperinde. The error was af- the principalis 
ſgued in the execution againſt the bail, that no capias was awarded — 
againſt the principal. — 

Joxes ſaid, It was a queſtion ſtirred in the common pleas, Jones, 396. 
Whether an execution might be in the common pleas againſt the 1-Roll. Ab. 333. 


bail, where no capias iſſued againſt the principal? . — 


HosaART, Chief Fu/tice, was of opinion, that it might, becauſe 1. Saund. 299. 
the recognizance by the bail in the common pleas differs from the ä 1a 
courſe of the bail in the king's bench ; for there the recognizance Gb. Ex. * 


is in a ſum certain, that the principal ſhall render his body 1. Com. Dig. © 


* . . 8. 8. 
But ALL THE OTHER JUSTICES there held, that it is all one in 2 Ney. 28. 


the common pleas and in the king's bench, that a capias againſt x. Wil. 269. 
the principal ought to be taken forth, and returned non gf inventus, Tidd, 129,4 30+ 
otherwiſe no ſcire facias ought to be againſt the bail; for if the | 
principal be taken by the capias, or that he render himſelf to priſon 

upon the judgment, then no execution ought to be againſt the bail. 


ALL THE COURT here were of the ſame opinion. 


Then it was moved, that this writ of error was ill, becauſe the Bail cannot hae 
vrit of error is brought by the bail for error in the principal judg- , ofthepris- 
ment, which the bailcannot have. And thereto THE Cour agreed, p75 /*ct ws 


that the bail cannot aſſign error in the principal judgment, nor * 
can take advantage of any error therein. ay” nos — 


AND THEY PURTHER HELD, that if the writ of error had been 2. Leon. 101. 
drought for error only in the principal judgment, it bad been ©: 447: 
clearly ill. But becauſe the writ of error ſuppoſeth error in the prin- 5. Mod. 397. 
cipal judgment, and alſo in the judgment upon the ſcire facias againſt 5. Mod. 304. 
the bail, as alſo in redditiane execationis ſuperinde, [ox Es held, that Comb.19g.16r. 
the writ of error will lie for that part, and ſhall be void for the 1. Com. Dig. 
reidue. But BERKLEY and MYSELF, Ba Aurs rom being abſent, — Dit. 
were of opinion, that the writ was ill, and ſhould abate in all, be- 257. 4 
cauſe it is grounded upon the firſt judgment, and alſo upon the 1. Term Rep. 
2 julgment in the ſcire facias; and ſo coupling them together, all is 624. | 
” void: but if the bail ia their writ of error had recited the firſt judg- 4 — * 
ment 


1 n 
1 32410 FIT a Aer AE Fi 


„bd wa Med odd: 


= -—- 
= uo IT FO Wer wry nay — 
hs — 


Cro. Jac.4zz. dant. Vide 36. 
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Ser and ment (as of neceſſity they muſt make mention thereof), and the 
Or fecond judgment in the —_— and alledgederror in that judg. 
ment and jn the execution thereof, &c. it had been well enough 


Carrrirx. 


cu g. Sacheverill againſt Porter. 
Trinity Term, 11. Car. 1. Roll 324. 


Common ap- RESPASS guare clauſum fregit, et cum averiis c. Cc. Upon 
portenant is a ſpecial verdict rep e ay, That one 25 . 
Aeg praxtas - Fur K, of Peterborough, and others were ſeiſed in fee of the pla 
well as bypre- WHERE, being a great waſte called Atterhall-heath ; and being ſi 
feription, though ſeiſed, 2. Hen. 4. granted by deed indented to the prior and convent 
— — of Stone (who were ſeiſed in fee of three meſſuages, one hundred 
* to acres of land, thirty acres of meadow, and fifty acres of paſture, in 
be conveyed by Stallington) common for him, ** et omnibus tenentibus ſuis in ST Al- 
feeffment, with- *© LINGTON pro omnibus averiis ſuis communicabilibus omni tempore am 
ous ſaying by in prædicto vaſlo, HABENDUM the ſaid common of paſture u 
_— * the ſaid prior and convent, et G eng et tenentibus ſuis in per. 


| $.C. Jones, 397. “ petuum.”” The priory being diſſolved, the king grants the ſaid 


z-Roil. Ab.400. tenements, with all commons to them appertaining and therewith 
1 enjoyed, to Rewland Hill and his heirs who by feoffment convey; 
226 N three-and-thirty acres, parcel of thoſe tenements, cum pertinentiis, to 
8. Co. 79.2. the defendant; who therefore juſtifies the uſing of the ſaid common 


2. Roll. Rep. appurtenant. 


3 Dig. THE QUESTION was, Whether common created 2. Hen, 4. and 

427. ſo within time of memory granted to the prior and tenants, &c. 
may be faid common appurtenant to the ſaid tenements in $tal- 
lington ? 


REsOLVED, That it may; for being granted to him and his 
tenants of Stallington, it is common appurtenant, and may paſs by 
feoffment as common appurtenant, together with the ſaid tenements. 


- SECONDLY, Although but part of the land is conveyed, and not 
the entire, yet it is common appurtenant, as common for the beaſt 
levant et couchant upon the ſaid tenements, and well ſhall paſs wit 
them by the words cum pertinentiis ; and although it be common 
created within time of memory, it is common appurtenant, aud 
may be well apportioned. Vide 8. Co. 78. Meild's Cafe. 

THIRDLY, Although the pleading and verdict is, that feoffmen! 
was of part of the ſaid lands, and doth not ſay that it was by dee 
Ante, 162.18+, Vet it is good . 7 Wherefore it was adjudged for the defeu- 


3. 15. Aſſ.11. 


. Lady Fulwood's Caſe. 
| Didi Poſt. 484. 488. 492. 


Count] — Lr FULWOOD, Roger Fuliuood her ſon, one Richard Bun 
onanindiment IL and divers others, not priſoners but at large, were indicted i 


3 — the county of Surrey, That wHErE As Sarah Coxe was a maid, v0 


ble marriage, to adviſe (upon points ſtated) what ſhould be pleaded ia matter of law ; and, upon Pe 
a copy of the indictment was granted. . * 


d 10 
who 
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had a portion of thirteen hundred pounds, the ſaid Roger Fulwood, Lavy For - 

by the procurement and abetting of the ſaid Lady Fuliosod, at the woop's Carre 
iſh of St. Saviour's, violently, and with force, and againft the 

will of the ſaid Sarah, took and carried the ſaid Sarah to St. Sa- . Hawk. P. c. 

viour's, and there married her, by the aid and procurement of the 312. 565- 

ſaid other perſons, againſt the form of the ſtatute in that caſe pro- 

vided. Upon this indictment they being arraigned, pleaded “nat 

« guiliy. and put themſelves upon the country. 


The ſaid Roger Fulwood, Richard Bowen, and one John Hoxton, 
2 coachman, were indicted in the county of Middleſex, For that 
the ſaid Sarah being a perſon _—_ a portion of thirteen hun- 
dred pounds, for lucre of the gain of the ſaid portion, they took 
her at Newington in the county of Middleſex, againſt her will, and 
carried her to Ss. Sawiour's in the county of Surrey, and there the 
faid Roger Fulwood, by the aid, abetment, and procurement of the 
faid Bowen and others, married the ſaid Sarah in the ſaid pariſh of St. 
Saviour's, in the county of Surrey, againſt the form of the ſtatute in 
that caſe provided. The ſaid defendants being arraigned upon 
this indictment, prayed counſel to be aſſigned them, to be adviſed 
what they ſhould plead for matter in law; for it was pretended, 
that this taking in one county and marrying in another county was 
not triable in the county of Surrey, 


HoLBOuRN and HENDEN, Sergeant, were thereupon aſſigned of 
counſel with them. And they alledged, that in caſe of one 
Bruton it was reſolved, upon a reference out of the ftar-chamber, 
by all the Juſtices, that the taking away of a woman, unleſs ſhe be 
married or defiled, is not felony within the ſtatute : and hereupon 
the counſel prayed, that they might have a copy of the indictments. 
—Andit was allowed by the Court, that they.ſhould have a copy of 
the inditment in 7:ddleſex, hut not of the indictment in Surrey. 


Sir John Fitzherbert againſt Sir Edward Fitzherbert and cu 
Others. 


FJECT IONE FIRM. Upon evidence to the jury, it was Tenant for life 
— reſolved by all the Court, W hereas Sir Thomas Fitzherbert and makes a leaſe, 
Sir John Fitzherbert his brother, being tenants for life, the one in The leſſee, as by 
remainder after the other, the remainder in tail to Thomas Fitzher- r 
bert, their nephew, upon purpoſe to bar this intail, the iſt October ſtranger. The 
25. Eliz. made a leaſe for years, with agreement that the lefſee ſhould tenant for te 
make a feoffment of this land, who accordingly the 12th Oober releaſes to the 
made the feoffment ; and afterward, on the 17th October, Sir Tho- anger with 


mas Fitzberbert releaſed to the feoffee with warranty, and on the j 7009 This 


19th Oober Sir John Fitzherbert releaſed to the feoffee with War- commencing in 
ranty, and both theſe warranties deſcended upon Thomas Fitzherbert difſcifin, and 
in remainder : Rgs0LYED, That theſe warranties were warranties crap dind 
commencing by diſſeiſin, although they were created ſeven days 60. 
after the feoffment ; for the feoffment was made by covin, and with * 
an intent and agreement precedent, that there ſhould be ſuch a 
nt and releaſes made after; and they be all but as one act, 5.6 ones, 397. 
grounded upon this traud and practice, and fhall not bind him in 3. Co, 79. 
remainder (a). | owp. 301. 


Co. Lit. 49. a. 
a. . 


(«) Ante, 306. 


SECONDLY, 


3 = ”- — * 
e a ra moutt, + _— ALAS 4 nre* DT On EE — 7. 


that the defeo- 
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If after this fe- © SECONDLY, It was moved, if Thomas after this diſſeiſin, not 
cet dilfeifin the knowing of the diſſeiſin, had levied a fine to the ſtranger, Whether 
wr Seng that ſhould have barred his right, and enured to the benefit of the 
the Range, diſſeiſor, according to 2. Co. 56. a. Buckler's Caſe, which, if admit. 
à would have ted, would be of a very miſchievous conſequence But herein ur 
enured to the CouRT delivered no opinion. But BrxamesToN and Mrszis 
eonuſor. conceived, that it ſhould not enure to the benefit of the diſſeifor, 
Jones, 376, but to the uſe of the conufor himſelf; for otherwiſe a diſſeiſin 
Co, Lit. 49- being ſeeret may be the cauſe of difinheriſon of any one who in- 
— 4 6. tends to levy a fine for his own benefit, for aſſurance of his lan; 
4. Oo. ob. upon his wife and children, or otherwiſe. 


1. Lev. 128. 3. Com. Dig. 361. 


1 Moulin ayainſt Sir George Dalliſon. 


The exifience of THE queſtion was, Whether the manor of Sherfield was by cuſ. 
a cuitomn of Bo- tom deſeendible to the eldeſt daughter? The plaintiff, to prove 
N this cuſtom, ſhewed, that it was parcel of the manor of Odihun, 
I which is ancient demeſne, in which manor the cuſtom is, that lands 


IG are deſcendible to the eldeſt daughter. 


* corday But on the other part was ſhewn, that it cannot be parcel of the 
— wes manor of Odibam, uſe it appears by divers records that this 
Co. Lit. 140. b. Manor of Sherfield was held of the king by grand ſcrjcanty; and al. 
9 Dig. though it was agreed on both parts that there is ſuch a cuſtom 
683. within the magor and vill of Od:ham, yet foraſmuch as the manor 

of Sherfiet4 holds by ſuch ſervice, it cannot be parcel of the manor 


of Odiham. 


But to that was anſwered, That this tenure in grand ſerjeanty 
was created by king Edward the fecond : and if there were ſuch an 
ancient cuſtom, it cannot be deſtroyed nor altered by alteration of 
the tenure ;—which was agreed by ALL THE wy barns Where- 
upon, becauſe divers precedents were ſhewn that lands of the fre- 
holders uſed to deſcend there to the eldeſt daughter, and lands in 
Sharfield uſed to be recovered by a writ of right cloſe, in the court 
there, it was left to the jury to enquire, Whether there were any 
ſuch cuſtom ? | 


A juror eannt And becauſe the jurors, lying all night, could not agree, 2 jura 


de withdrawn ,, by conſent was drawn (a). 
con- 


tent. 2 Co. Lit. 227. 10. Co. 104. Carth, 465. Foſter, 16. 39. 76. 328. . 5 


| A defendany = Afterwards the defendant prayed a new trial, and a tales by pro 
Ih have» Viſo :—but it was held by | 54 pom Cover, that the defendant 


Ie f WK tas 
1 could not pray a tales this Term, but he might in another 


S. 4 10. Co. 10%» 2. Roll. Abr. 671. 2. Hawk. P. C. 375. 


Carr g. . Lady Fulwood's Caſe. 
| Ante, Page 482. Poſt, 488. 492. 
An inditment HE precedents of the court were ſearched, and one cf 
on 3. Hen, 7. was found in Eafter Term, 31. Hen. 8. Roll 14. among the 
c.z-muſtchge pleas of the crown, where Henry Sturges and Philip Sturges were 
Janes took and indicted for the taking of one Agnes Hobſon againſt her will, who 
carried away the woman with intention to marry or defile her, Sed wide poſt.—1. Hale, $60, 
3 $. Tr. 468. Hob. 182. Daliß 23. 3. Iuſt. 61. Sum. 118, * 


Cefar Fg. 


FF. A8 
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not 218 the daughter and heir of John Heob/on, who was ſeiſed of lands Lavy rer 
ther to the value of twenty pounds a-year : and they pleaded to the in- Von Cazr, 
the ditment, that they'ought not to anſwer, becauſe it is not alledged 


nit. in the ſaid indictment, “ guid ceperunt ad intentionem maritandi præ- 
THE iam AGNETEM vel ad profiituendam, &c.;” and they were diſ- 
EL charged. - 

for, 


iſin | ME t 

Another record was ſhewn in Hilary Term, 3. & 4. Phil. & Mary, an iam ent 
Ne 10. where Roger Thompſon — 7 oh Keul were indicted, For on 3. Hen, v. 
that they feloniouſly did take Aſargaret Burton and Margery Burton, ©; 4. muſt ſtate 
daughters and coheirs of one Roger Burton deceaſed, and againſt — —— 
their wills, &c. And they pleaded, they ought not to anſwer to ing, and alledge 
the faid indictment, pro eo quod ES in quo loco nec quomodo that the woman 
they took the ſail daughters; and e it was not all in the was married or 
aid indictment that the ſaid Roger or Peter married or defiled the def. 
faid Margaret or Margery.—lls alers ſans jour. Hob. 182. 


Norx, That LoxD HoparT ſets down (a), that one Bruton An indiftwent 
exhibited his bill in the ſtar-chamber againſt Zdmund Moricr for on 3. Hen. 3. 
ſtealing away his hter, be being ſeiſed of lands and having © 8 Py 
to the value of five thouſand pounds, and ſhe was not his heir, — y alledge — 
or he had a fon: and ſhe was enticed away by friendſhip, and then taken away had 
by force carried into Swffe/k, and there married; and, Whether land or goods, 
this were within the ſtatute of 3. Hen. 7. c. 2. was referred to the pers dy, 


And they all upon peruſal of the ſtatute and view of precedents — cara 


. u confidering that the preamble of the ftatute cannot be con- f. t, dt 


in ceived to be idle, but muſt be intended to reftrain the purview to . Mod. 704. 
ur the particular caſes in the preamble mentioned, that is to ſay, that Hob. 182. 
any they ſhall be maids, widows, or wives, having their ſubſtance in 1. And. 115. 
lands or goods, or otherwiſe heirs apparent, that the motive be 238 
I lucre, and the end to be married or defiled ; and the purview, that 26d. 60 
what perſon or 2 ſhould ſteal away a woman ſ% againſt her 1. Hawk. P. c. 
will unlawfully, &c. it was conceived, that this word /“ did 172. 


imply and bind up the preamble to the purview, otherwiſe the “ u. T. 45% 
„Aenne idle and might Have been ſpared, if it did nor declare z 8 8 b.. 
ant the motives and the ends of the action, which in this caſe are lacre 

and luxuriouſneſs. Precedents were ſhewn in £after Term, 9. Hen. ). 

an inditment againſt Myelerd and others; and in Hilary Term, 3. 

& 4. Phil. & Mary, againſt Polley, wherein no mention is made 

that they were entitled to land or ; or that they were heirs 

parent; but thert were ſeven or eight precedents ſhewn wherein 
4 it was mentioned. | | | | 
the : + l noi aul ag bu. * ideen 
er ee ot 7 ny” 
ho D CAR, 11 And 
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To take a wo- And in LoxD AxpERSsOx's RRrOR TS, in Hilary Term 16. Elx 


man forcibly it was agreed by the Juſtices, that if a woman be taken againſth 

away, unites he. will and enforced to contract herſelf in marriage, yet * - 
be afterward III ANC IT 005 38 not may 
married or de- Tied, it is no felony ; but if ſhe be married or deſiled, it is felony: 
led, is not fe- and there it was ſaid, that if the taking of ſuch a woman, and the 
tony. —_— or defiling be in ſeveral counties, it is felony compoundel 
Hob. 182, 182. of all the three parts; as ſtroke and death are but one murde. 


1. Hale: F. — Reſidaum poſtea, page 488. 492. 


172. 8 
1 Sydnam and Parr's Cafe. 
Michaelmas Term, 12. Car. 1. Roll — Surrey. 


If a perſon f D NAM and PARR were brought to the bar by habeas corpus; 
2 11 wherein was returned, That they were committed to gaol by ont 
and detain it Read, juſtice of peace of the ſaid county, by force of the ſtatute of 
from a perſon 15. Rich. 2. c. 2. upon complaint of one J. S. that he claimed com- 
claiming right of mon in a meadow of the ſaid Sydnam's, called Monk's Meadow; and 
2 that the ſaid Sydiam and Parr entered into the ſaid meadow, and 
de comvmirres Kept him out from his common with force and arms: wherefon 
by a juſtice on he was prayed to view the force, and that he came thither, and found 
view, by vimue them holding the ſaid meadow with force; whereupon he by virtue 
of rg. Rich. 2. of the ſaid ſtatute committed them to gaol. Upon the motion d 
— wh „ GRIMSTON, and reading the return, ALL THE Couxr (Bravr- 
Ante, 201, STON being abſent) held, this commitment was not warranted by 
that ſtatute: for although one may be diſſeiſed of a rent or common 
— „ by force, which is enquirable in aſſizes, and puniſhable if i be 
Dyer, 161. found, yet one may not be indifted or committed for entering hi 
1. Hawk. p. C. own land with force, or holding his own land with force, againf 
#75. 282. a commoner; for it ought to be bi ingreſſus non datur per len, 
. Com. Dig. and one in his own may enter lawfu „and may detain with 
+ go force againſt any who pretend to have common there, he being 
5 — 2 be owner of the ſoil: and this ſtatute is not to be ei- 

tended againſt any but him who enters unlawfully, and ouſts ans 

ther of his lawful poſſeſſion: wherefore the cauſe of committing 


and detaining them in priſon was held unlawful, and the priſonen 


were diſcharged. 
Cavs ii. Bower and his Wife again Cooper. 
| Hs 8 ON THE CASE in Lenden for theſe words ſpokes 
— of the wife, Thou art an whore, and a twopenny whore. 
— = : Upon an habeas corpus this cauſe being removed, I ſigned a 


calling Saen, becauſe I was informed it is cauſe of action in Lind 

— It by the cuftom; for they ought to puniſh ſuch perſons there wit 
. 2 carting and whipping, and that it lies not in this court. 

'$50- a | a | 

1. Roll. Ab. Puxsaxr now moved to have a fuperſedeas, and the cauſe 

4. Aal. Ab. f. moved ; for he ſaid, it was againſt law 2 ſuch addions wl 

proſecuted in London upon pretence of a cuſtom, where they i 

not maintainable in the ſuperior courts; and that for calling on 

- & whore,” or © adulterer,“ and the like, an action lies not at ti 

common law. Vide Regifter, 54. 4. Co. Murford's Caſe, wherefof 

theſe words it was held an action lies not. * 

8 Pg + : §ro 
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TONE prayed, that no ſuperſedeas might be granted; for he ſaid, Bowns and bie 
3 E London of perf wondd by A becauſe an WIr 
whore there is to ſuffer corporal puniſhment, viz. carting and G 
whipping : and it is an offence preſentable at the wardmote's in- 
ove, and there puniſhable ; ſo, being ſubject to a corporal pu- 3 —_— 
niſhment, it is reaſon ſhe ſhould have her action there: and if the — Se 
conceives himſelf rome: he may have a writ of error; and Car. 95.214. 
if againſt law, may reverſe it: and he cited a caſe in Trinity Term, 1. Com. Dig. 


g. Car. 1. where ſach a cauſe being removed by habeas corpus, à 18. 


/ 


grcedendo was awarded in this court upon debate. —— = 
And ſo ALL THE Coun held here, except BxxkIEx, who con- Jans, 
ecived, that a ſuperſedeas ought to be granted. p by, — bg, 


STONE alledged, that by the ſtatute of 21. Fac. 1. c. 23. after a A ſuperſedras 
tracedendo is granted, no ſuperſedeas ought to he awarded. —But man ifoe after 
THE WHOLE COURT was againſt him in that point; for when a — 
precedends unduly vel improvidt emanavit, the uſe is to grant a 
uper ſedeas. Þ 


Buthere it was conceived by Jonts, BRAMPSTON, and MYs8ELF, 
that the procedendo was well awarded; therefore we denied to grant 


a ſperſedeas 


Kinnion againf Dates. | £58 Carr 13. 
Trinity Term, 12. Car. 1. Roll 1096. - 


FRROR of a judgment in the common pleas in an action on the Anaftion onthe 
caſe, For that the defendant a certain dog ad mordendum ove; baſe for know- 
enſuetum at Hix po ſcienter retinuit et cuſtodivit ; which ſaid d — ng oh | 
ſuch a day and place one hundred ſheep of the plaintiff's then — — &c. muſt 
there found tam graviter momordit, that twenty of them died of the wer that the 
laid biting, and the others were much hurt. Judgment being pay e be 
given there by default, wer hd to bios 


wad. wr 45 
for it may be that he knowingly kept the dog. and yet knew that $,c "7h. b 
156. 


ALL rar Covx r, ab ls epe * * wad the decla- Lib. 119. 
nation, held, that it — — Wh DOC given, that . 7% 
the judgment ſhould be reverſed, unleſs, &c. - Salk. 662. 

; - Strange, 126. Ld, Ram. 608, 1, Com Big. 208. 99 
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Cart x3; The Caſe of Fulwood. 

5 Ante, Page 482. 484. Pe. 492. the 

On an in. N OGER FUL WOOD, Ricyarp Bowen, and LAbr Fu- it! 

mentorforcible A woow- were indicted by a jury of Surry; wherein was (up. iſh U 
ee? that poſed, that the ſaid Roger Fulivsod, Richard Bowen, Lady Falun 

the woman at and others, upon the twenty-third of Auguſt, in the ninth year d | 

firſt cooſented, Charles the firſt, at Sonthwark, in the county. of Surry, violenter er fer law 

V the afterwards /z;c2 aſſaulted one Sarah Coxe, and her there took away by fo in 3 

besen and againſt her will; and the ſaid Roger Fulwood, the 23d of 4. i Ber: 

bes will, 0 the ſame year at Southwark, married her the ſaid Sarah wh i 

A 2 the abetment and procurement of the ſaid Bowen and I dd 

ulwped. _ f | that 

Upon this indictment, being arraigned, they pleaded uu guily, 8 

and now by a jury of the —_— of $urry they were tried; ai ins 

upon evidence it appeared. that the ſaid Sarab being an orpt, B 

and having thirteen hundred pounds for her portion, was by fore, Wi not 

with ſwords drawn, at //lington, in the county of Middl:ſex, ua Wiſh. 

away againſt her will by the ſaid Roger Fulwood and Nie me 

Beuen at eight of the clock at night, and put into a coach with tle N be , 

ſaid Reger Fulꝛvood and %y 5 to the Strand-bridge, and fron WW 1.1, 

thence carried by water to the Bi/hop of Winche/ter's houſe ; and the , 

next day, being the 23d of Auguſt, « pretence of ſhewing het th 18 

houſe, brought into the chapel, and, being there much in fear (x A 

ſhe pretended and gave in evidence (a)), was married to the ſal brei 

Roger Fulwoed, in the preſence of the ſaid Lady Frulword his n Flor 

6 ther, and of the ſaid Richard Bowen and divers others. But 

| The defendant Roger Fulwood brought divers witneſſes to pu De 

ſhe was willing to marry him; and that ſhe being aſked the que or d 

' an- WT thee 


tion before by him, Whether ſhe were viling to marry him 
ſwered, That ſhe was willing, and appointed a taylor to make le 
a gown, and was found in bed with him; but ſhe pretended it vy 
by reaſon of his threats, and when ſhe was in ſuch fear as ſhe lun 
not what ſhe did (6). Hoke 6" | 
The defendurr, Hor BORN, who was aſſigned of counſel for the priſoners, ber 
rena upon moved, that foraſmuch as the farce was i ddleſex, and 


f WW; | 
— oh forec is proved in Surry, the jury ought not to find them guilyy 


one county abd Surry.— But ALL THE CoURT, abſente BERKELEY, delivered th Ar 
marrying ber in opinions /eriatim, that if the ji found that the was taken wi ii 
— force in Middleſex, and carried ih a coach unto Strand-bridge,: ae b 
— got a. brought by them into Surry, it is a continuing force, and a fo hol 
Hob. 13, nion in Sg73, andan offcce within the Aatute. Se 
1, Hawk, P. C. 172. | | * Wi 


by Hor. noRg, Counſe], then alledged, that it was not a marriage; WW "= | 


Marriage | — — th 
aeg, for ſhe affirmed upon her oath in _her*examination, and non 


riage within the cc, that ſhe knew not what ſhe did. —But ALL Tux Corn bt 
2. Hen. 7. e. a. although this might avoid the marriage, that it is ſuch a mam Se 


m—_ at, * a3 is an offence within the ſtatute. — 
- Dyer, 63. „ marg. 1. Com. Dig. 549+ 2. Bac, Ab. 159. « Th 


0 - " 

„ Hale, 661. 4. St. Tr. 455 3. Bac, Ab. 557,578. 2. Hawk. P. c. uſual 
4+ rot 209. 3. Keb, 193» 1. _ : (d) Ai. l. 340 · Co. yy he ki 
ay» 1 Nutr. * B R. H. 34, 266, 6. Co. 43. Keilw, $3, Dyer, 13. 1 adjud 
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But for Lady Eultuood, becauſe it appears not ſhe was party to In 1 fealivg an 
the forcible ta ing, or. conſenting thereto, it was not an offenc © helfen.“ Pat 


Fu- in ber within the ſtatute : the jury therefore found Roger Fulweod = — — * 
ſups and Bowen guilty, and Lady Fulwood not guilty. | - within the 200. 
Aualeſs they ate alſo panties to the ſoce. 


car d Hor vox, bein aſſigned of counſel as aforeſaid for matters in A ode ment 
et . un ning upon the evidence, or otherwiſe, after verdict, moved 22.3: 1 * 
fore n arreſt of judgment, that. the indictment was not good :- FirsT, rd, oe a 
{ 4 WH Becaofe it is not expreſſed in the indictment that the _ was takibg was id 
cn inentione, that the faid Roger Fukvood would marry or de file the intention is 
Lay WY id Sarah ; which is the — in 31. Hen. 8. c. . for which u of defile, 
that indictment was diſcharged. | Ante, 485. 
wily; ScoxnDLY, That whereas divers were indicted, the indictment TS 7. o. 
es chi whereas it ought to have been ceperunt. | : IP 
= But ALL — 9 — 22 —.— reſolved, that this was Falſe Latin wil 
re, BB not any cauſe of exception; for in regard it appears apparently by bon vitiate an 
takey the indictment that they took her, — (a) for — — 
eh the ſame day married her the ſaid Sarah, that ſhews the caption to, 
U de be with an intent to marry her; atſo there are no ſuch words in the 2 wo — 
iran e fatute ed intentionc, the offence being by reaſon of the. caption Why a" 
dd th againſt her wall. Seo 2. Hawk. 
| 1 by P. C. 338. 2. Ld. Ray, 1198. 
* And I delivered my opinion to be, that if one takes ſuch a ward S. Iſ an in- 
e ſail forcibly and againſt her will with an intention to marry her, it is dicment will 
m f:lony, although marriage or defiling doth not follow thereupon, lie ow —_ 7. 
But Joxzs faid, that it hath been reſolved, and was ſo reported by * anheireſs 
pre Dalla (5), that forcible taking away againſt her will, if marriage uad ether 
que or defilement did not enſue, was no felony. Bx Aurs rox doubted marriage of de. 
) 


Au- theteof, ; T0” | filing enſues, 
Ke be 4 Inſt. 67. 3. Keb. 193 . Vent. 143. 1, Hawk, 9.0. 172. 
* | (5) Dalifon, 22. | 

| Wilner againſt Hold. 04 14. 


ACT ION FOR THESE WORDS : © Thou art a rogue and Rogue and raſcal 
" | — 2 — _ haſt f gg, ve ah quandam El;zabetham — — _—_— 
TRE «per uxorem le plaintiff innutnds. r not guilty pleaded, and bet not 
ity bound for the ans 4 and damages twenty — 4g - IN. can 
X Arkixs and TxEVOR moved in arreſt of judgmen ent, that na 
aftion'lies for theſe words; for the words of . 2 ie” and *fraſcal” 
are but words of heat, for which no action lies: and thereto the 
hole Court agreed. | 
Sreonpi v, It lies not for the wands, & Thou haſt killed thy An aten lie 
wife,” becauſe it is not ſhewn that His wife is dead, nor how ſhe 3 
ma killed, nor that ſhe was violently killed or murdered : and al- ;,, 2 of 
1 b the declaration is nuper his wife, yet that doth not prove murder; and it 
Sed 


* dead; for it may be they were di vorced. Gon intend- 
{non allecatur z fot when it is ſaid aper his wife, it ſhall be in» enten 
tended ſhe ie dead, and not have fac fore En conſtroQtion thar ſhe bn en-, 
b 5 Ivorced, And Taz Coun further: held, that the words, 

c. % oY f haſt killed thy wife,“ ſhall be intended according te the Yew; 27. 

he Filo wirs, that he killed her voluntarily; and whatſoever way y + 
og her, the words are very ſcandalous. Wherefore it was &. Zus. 31 
9Ued, that the action lies. i 
. Abr. 77. 1. Vent, 117. 149-2. Bl-Rep. 960, and ſee the caſe of Peake v. Oldham, Cowp. 276+ 
Ii3 Kniveton 0 
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„„ Kniveton againff Latham. | 
Payment, a, FYEBT by Daniel Kniveton, Francis Kniveton, and William Nui 
Fame, of the executors of Fohn Kniveton, upon an obligation made to thei 
op rye teſtator of one hundred pounds the 9. Car. I. upon condition ao 
due upon 2 fifty- two pounds. | 

bond to an in- The defendant demands oyer of the condition: which being en- 


Sant of eighteen tered, he pleads, That he paid the fifty-two pounds to Fran; T 
— 7 Hes: Kntveton, — of the executors, in ſatis faction of the ſaid 4 Fleet 
executors of the Al intereſts and damages for it; and thereupon the faid Franci n- D 
obliger, ent leaſed to him the ſaid obligation. this 
— The  plaintif replics, That the ſaid Froncis Aniveton wa: witin Bi on 
ation of debt, age at the time of the releaſe, viz. of the age of eighteen years, B 
— „ The defendant upon this demurred. ure 
penalty. ALESTRE, for the defendant, now ſhewed the cauſe of demurrerts Wi of ti 
Sed Vide be, Becauſe he doth not deny the payment of the principal, intent, Wi inte: 
4 & 5. . and damages: and although the bond was forfeited rigor: Juris, yet refid 
2 acceptance is good cauſe of his making the releaſe, and he is not ts do 
Jenes, 900 take advantage of the forfeiture of the bond; and although he be 
- 047 wor an infant, yet being above the age of ſeventeen years, who my (a 
Lie — a, take upon him to be executor, his releaſe as executor is good, and Wi py 
82 719, ſhall bind him and his co-executors. | 1 a0) 


Vent. 354. Rol TE, for the plaintiff, argued, that this releaſe, bein by an in- 
3: E. 368. ; . wa for the Tonf bein —_— the — undred 

K. 3. pounds is due, acceptance of part of a ſum, viz. fifty-tw 
= bay * — cannot be — ſatisfaction; and this releaſe — 
7. Com, PS. prejudice him, being an infant, for he hath loſs thereby, and ii 
249: s. danger of a devaſtav:t. | 


8 Jones and BERKLEY, Juſfices, were of opinion, that a releak the 
338. an infant, although he be executor, without receipt of the eu- 15 
tire deht, is not good, nor ſhall bind him; for although it is againft 1 
conſeience that he ſhould take the forfeiture of the bond, yet le fork 
may if he will. tr war 
" BunKLEY, Fuffice, held, that this giving a diſcharge of e wer 
entire bond ſhall be a 2 y which the infant being to 1. int] 
ceive prejudice, that deed not bind him. of | 
But [KELD, that foraſmuch as he did it only as executor, ut keep 
according to good conſcience, and none denies but that there ws AN Ant 
ayment made of the principal debt, there is good cauſe this rele 0 
Thould bind him; and that it ſhould not be a devaſtavit, becuſt i off 
he did that which he was compellable to do in a court of conſcient. BR folle 
5. Co, 27. b, Rufſe x Coſe. 30, Hen, 6. * Releaſe,” 45, 21. Eau. the 
29. 9 ther 
And afterwards, this Term, being again moved by Rot Tt, fr l well 
plaingiff, Ba aus Tron, Juſtice, agreed with Jongs and BNA Pai. 
_ thatthis peleaſs by an infant ſhall not bar, becauſe the infant ben 
executor, by courſe of law is to have the benefit of the forfeiter A 


of the bond, and the entire ſum in the bond is a debt due 
the executor; and when the infant, being but one of the = 
cutors, takes part of the money only 1 2 it be all mic 

,  p# due jn conſcience), yer this releaſe ſhall not der 5 


; w - 
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vat if he will take all the money, and make a releaſe, then it is K ron 

and if the defendant would have remedy, he is to have it in 6a 
reburt of equityi(a), and cannot plead this releaſe in bar at the e 
common law. Whereupon rule was given, that judgment ſhould () Show. Cat. 
be entered for the plaintiff, unleſs other cauſe were ſhewn upon 1 15. 


the Thur/day following. : Eq. * 
This caſe was afterwards moved at the table in Scrieant's Inn, Salk. 154. 
DamyorT, Chief Baron, and DExNHAM, Baron, that 2. Vern. 50g. 


this releaſe, without payment of the entire ſum contained in the 299- 
bond, it being forfeited, was not any bar to the infant. Tut 

But BRAMPSTON, Chief Juſtice, and DameorT, Chief Baron, 
zereed, that ſuch releaſe W an executor of full age, upon receipt 
of the principal money and the intereſt, ſhall be only aſſets for 
intereſt and money received, and ſhall not be a devaftavit for the % ove, ..s. 
relidue, becauſe he did that which in good conſcience he ought to 1. Saund. 30y. 
do (6). | 2 Lev. 189. 

8 | 3. Peere Wms. 381. 1. Cem. Dig. 255. 

(a) But new, by 4. and 5, Ano. ©. 16. be pleaded in bar; or after aQion brought | 
payment of principal, intereſt, and coſts, (and bail put in, 6. Mod. 17.) they may. _ 
x any time before the action hrought, may be paid into court and proceedings ſtayed. 


The King againſt Rooks, : Carr 16. 


Sci FACIAS being ſued in chancery againſt Thomas Rooks, A ſire facias 

to ſhew cauſe wherefore his patent of the office of Searcher of to repeal the 
the port of Sandwich, cum membris, granted to him for life, ſhould — of — 
not he ſeiſed as forfeited, becauſe by inquiſition upon a commiſſion rt —— 
iſſued out of the chancery it was found, that divers miſdemeanors attendance- 
vere committed by him, to the great prejudice of the king, and 
forfeiture of his office ; upon thus the defendant appeared there, 
and traverſed the points found in the inquiſition ;; and thereupon 
twenty-ſix iſſues were joined upon ſo many ſeveral points found 
in the office, ſome of them being triable in Kent, others by a jury 
of Middleſex, Upon this, the record being delivered by the lord- 
keeper, with his own, hands, evidence was given at the bar to a 
Kiſh jury upon ſeventeen of theſe iſſues. ' a 


One of them was merely for his abſence from executing his The voluntary 
office from the tenth of June, 10. Car. 1. to the twelfth of Au ern 
following. To this the defendant pleaded, that he was ſick all Zen ſearcher | 
the ſaid time; and iſſue being folned heres on, he failed in proof 3 — 
thereof. - The proof on the part of the plaintiff was, that be was of office. 
well in health at London at that time: this iffue was found for the 3, M. 6. 3k 
plaintiff, 9 r as 2 Bull: & 
Tauer, 0. Dyer, 238. 3. Mod. 146. 
And to three other ſeveral times of his abſence ſound in the in- . 17 « 
2 he pleaded that he was in priſon, and in execution arne 
the king's ſuit, by command out of the exchequer: and upon officer, occa. 
theſe three iſſues, becauſe ſome doubt was conceived, foraſmuch bens by im- 
ee impriſonment was at the king's ſuit, whether that ſnould 22 
ag for » miſdemeanor in his offices, is a cauſe of forfcityre ?—Co. Lit. 333. 2. Roll. Ab. 
iy Mod, 19 1. Hawk, P. CT, 311. l ; 28 ö * 185 
5 | 4 — > 


Cro. Jac. $5*, 


. 
* * 


är e 
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Tus Kine not excuſe him for his abſence in 8 of the neceflity, he: being 
committed for debt to the king, and miſdemeanor in his office; 
Rooms. to avoid therefore the queſtion (there bein many other cauſes of 


forfeiture of his office), it was conceived the king ſhould not gu 


evidence for them. 1 
If a pert ſurreber Two other ſcverdl iffues were, Whether be: voluntarily ſaffere 
be abſent; and, 2a ſhip laden with ſeveral commodities (naming, them) to be ex. 


by not Din · ported, and other ſhips to be imported and u without being 
— — — earched? And upon the evidence it „ that ſuch a by 


chandite ire Wus i and unladen, and others alſo were exported beyond 
export:'d wic · ſeas, not being ſearched ; but theſe were ſo im — exported 
out being when neither Himſelf or any of his deputies there; {9 it ap. 
— * peaxs· not whether it was by negligence or voluntarily, for he 

voluntary, and hot. kh of: them, and: ſo not within that ĩſſue But ALL Tax 
2 forfeiture of CounT:;held, that this voluntary abſenceiand neglect, ſo as neither 
his office. HJyzaſelf nor ſervants. were chere to ſearch; is not only. craſſa negh. 
9. Co, 30% geutia, but a voluntary permiſſion; as if: a. gaoler ſhould leave his 
2: Ley, 74- priſon doors unlocked, and the priſoners eſcape, it is not only: 
8 Us. of 1. negligent, but a voluntary eſcape : ſo here, &c.— Whereupon the 

—_— ad this iſſue againſt the defendant. 


2. Bulſt. 38 Jury 
3. Mod. 140. | * : 
11 an offieer of Another cauſe of forfeiture of the ſaid office was in iſſue, viz, 
the cuſtoms that he ſeized divers goods forfeited for not being cuſtomed, and 
ſeine vncu'” accounted not for them to the king, but converted them to his 
aud. düfte et proper uſe, To this.: he pleaded; chat he- ſeized them, and vn 
taking them to ready to account, and traverſeth the converſion; and upon the 
the king o ware--evidence it appeared, that he ſeized them as forfeited, and never 
houſe, copvert tendered to account, nor brought them into the exchequer, nor 


— fry ſignified in the exchequer what they were (as he ought to hare 


- done), but he himſelf ſold them at London, which was a clear con- 


office, = verfion.»Whereupon this iſſue was alſo found againſt him. 
3- Bac. Ab. 742. | . i 
Cazr 17, | Herbert. againſt Laughluyn. 


. Eafter Term, 12. Car. 1. Ra 388. 1 
An eje d went ENR of a judgment in the kings bench in Ireland (a), inn 
will nor lie de ejeſtment. The principal error inſiſted upon That th 
ENS ejectment is brought de. pi — ſuehia river A — 
tommon was not serra agu coeperta,” nor of an Ae of a pro 
approndrg,.or. apprendre, ALL THECOPRT, abſents BRAMP$1ONy Chief Juli, 
rent, or other held, that an ejeſtment lies . eteof, no more chan of common: 
iaecqr porcal r gt; wherefore-for. this error the j ent Wa 1. 
2 1 verſed? . But Joxps Jad. that, peradventure. an aſſiſe wonld isa 
eu. Li... , Tick 2 pilcary, becapſe it is proficuym in certa lace capiend, ; but bn 
er: cannot maintain an ejectment. | 
Ero, L $. Mad. 2776; Yelw,:143-' 1. Browal. 142- 129- 2. Lev. 114. Sid; 161. $4 
2 Pougl. 466. 2. Term Rep..z 1, 5 


* 


„ 0 Bot this dependency is repeated by za. Oo. er 


— 
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= 
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. 
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bar, and demanded hat they co 
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-Fulwood and Bowen's Caſe. © Canes, 
Vide Ante, P. 482. 484. 488. 


ROGER FULWOOD and RICHARD BOWEN, having The 3. Ten. x. 
been found guilty on 3. _ c. 2. being brought to the c. 2. again 
ſay why judgment ſhould not forcible mar- 
be given againſt them, anſwered, that they had not any more to — — 
fn And THE COURT, being full, reſolved that judgment ſhould en 39. Zim. 
be given. RE | _ the of- 
ones, Juſtice, pronounced it, and ſaid, that although it had ;, is made 
13 8 was divu that it was an obſolete ſtatute, 2 
and it would be hard if any ſhould be condemned thereupon; he 3. K b. 141 
thereto anſwered, that they were deceived, for it is a good ſtatute 2. Vent. 443. 
and in uſe, but many had not been executed thereupon, . becauſe 1. Hawk, P. & 
they/had their clergy, for the taking whereof away the ſtatute of 7 _ + + 
29. El. c. 9. was made, and ſome have been fince hanged ; and . TS; 
within theſe ten years one Thorold was indicted and arraigned at Ke. 27. 2% Ay 
Newgate upon this ſtatute, for the taking of As. Havers, an or- the Caſe 4-4 
phan, againſt her will, and marrying her ; but he obtained his H. Swendzen, -_ 
pardon, and avoided the conviction this means; ä © - 


And whereas it is here pretended, that Sarah was married with Forcibly taking. 
her conſent, and therefore not within the ſtatute, he ſaid, and we 2 woman, al- 


3 8 that the taking being unlawful and — +. 
r will, althoug marriage was with her will, yet it is Cd 9 
win th tute vo — 


conſent, ls felony.—-1. Hawk. P. C. 272. 

And they all held, although this was not a marriage de jure, A 4 
becauſe ſhe was in ſuch fear (as ſhe affirmed upon her oath) has ee . 
ſhe knew not what ſhe anſwered or did, yet it is a marriage de de within: 
facto and is felony within the ſtatute. herefore judgment was 3 — 
gien, that they ſhould be banged. al | 


> * » l 


ws | a om” 
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_ anſwering the 


Hilary Term, 
13. Car. 1. In the King's Bench. 
Sir John Brampſton, Knt, Chief Juſtice. 
Sir William Jones, Kut. 
Sir George Croke, Kut. Juſtices. 
Sir Robert Berkley, Kut. 


Sir John Banks, Kut. Attorney General. 
Sir Edward Littleton, Kut. Solicitor General. 
= ky OY. — —  — — 
Kellend againſt Whyte. 
. 0 Trinity Term, 13. Car. 1. Roll 1626, 

emen, if [JECT MENT of a leaſe made by John Arundel to the plaintiff 
— = defendant pleaded, that * before the er had 
pked.4 prior any thing to do, J. Hhyte, grandfather of the defendant, was ſeiſed 
e, in fee of that land holden in ſoccage, and deviſed it to T. Why, 
— oY his ſon, the defendant's father, in tail; who entered, and died 
feifed of the ſeiſed; which deſcended to the defendant ; whereupon he entered, 
had vum the and was ſeiſed in tail, until the ſaid John Arundel entered upon 
plaintiff d- him and diſſeiſed him, and let to the plaintiff. The plaintiff con- 
tenſe him, ſeſſeth the ſeiſin of J. Whyte, and the deviſe in tail; but pleads 
76x confeſſing à fine with proclamation to bar this entail, and conveys title to 
the ſein, but the leſſor of the plaintiff. And upon this plea the defendant de. 
plrading a fine murred. 10. l . A 
n+ x i MAYNARD ſhewed the cauſe to be, Becauſe the diſſeiſin is the 
Ain, is dad. material part of the bar, and the entail is but an inducement 
Au, 324- > thereto ; and therefore he ought to confeſs and avoid the difſeifn 
alledged, or traverſe it. „ Taps 4 * 
R. 22. _ ROLLE, for the plaintiff, maintained the replication, Becauſe it 
conveys a ſpecial eſtate to the defendant, and a deſcent thereby, 
and it ſufficeth to avoid that -entail alledged. And in proof 
thereof he relied upon Heliar's Caſe, 6. Co. 24- 

But ALL THE COURT, ab/ente BN AMrsrox, held, that this re- 
plication is vitious; for it 1s but argumentative, and is no expreſs 
eonfeſfion and avoidance, and it ought to anſwer the material part 
of the bar, which is the diſſeiſin, and he ought not to anſwer unto 
it by argument. And it is not like Heliar's Caſe ; for there both 

claimed the ſame term, which cannot be gained by any, unleſs by 
grant; and there entitling himſelf by a former grant from the ſame 
perſon by whom the defendant claims, it is a good confeffion and 
avoidance of the laſt aſſignment, Whereupon it was here ad 
judged for the defendant, 


Carr 1. 


Ear 3. Perry againſt Diggs. 

3 Trinity Term, 13. Car. 1. Roll 403. ; 
Judgment in OR of a judgment given at Marlborough, where the plaintif 
trover againſt * E — action 80 trover againſt nd and wife, that 
— _ . they converted ad uſum ipſorum ; and after verdict, upon not guilty 
b-cauſe the = Pleaded, judgment was given for, the plaintiff, 


converſion was ſtated to be ad im ipſoruam. Ante, 2 54.—1- Roll. Ab. 6. Cro, Jac. 3. Carth. 251. 
See the Caſe of 3mally v. Kerſoot, Andr. 242. 3. Com, Dig. 222, | 


The 
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or here aſſigned was, That the declaration was not good, Par 
e fem covert Erith her huſband cannot convert to the uſe egainff 


of the wife, but all is done to the uſe of the huſband. U * 
For this cauſe therefore it was reverſed, 
Reeve againſt Digby. . | .H_ 


Trinity Term, 13. Car. 1. Roll 303. 


of a judgment in the common pleas in an action upon In on foe 
E for the diſturbance of uſing bis common in a — diſturbancs of - 
place called“ Tag Lakes” and ſhews the preſcription of com- — 0 
mon, and the diſturbance by digging forty thouſand turfs, and making à 64. 
making of a fifh-pond. | | non, on iſle 
The defendant pleaded, that he was lord of the manor, and im- Sant cas 
proved the ſaid ſeveral parcels according to the ſtatute, leaving ſuf- — — 


ficient common in the reſidue. die finding . 


Iſſue being thereupon, the jury found as to the parcel where the ea 


digging of the forty thouſand turfs was, that the defendant had not diturbance as 
PA to the plaintiff ſufficient common, and aſſeſſed damages five to the f- pe, 
illings 1 coſts ; and as to the digging of the fiſh-pond, that the is not ——_ 
defendant had left to him ſufficient common. And upon this ver- n fenen fe. 
dict judgment was given for the plaintiff for the firſt, which is di- (eas. 
rely found inf the defendant ; and for the other part, for, gol. a. 
digging of — judgment was for the defendant, and the 695. 794. 517. 
plaintiff in miſericordid. * 62. 
The error hereupon aſſigned was, That this verdict was repug- — 
nant, to find that he had not ſufficiency of common, and that he Latch. 93. 
had ſufficiency of common: wherefore = firſt finding for the _— 330. 
3 —— om. 
plaintiff is good ; and the finding of the ſecond, which 1s —_—_ — 


nant, is void. And the judgment, being for the defendant 
part, is erroneous. 

And of that opinion was BERKLRV, becauſe it is one entire 
iſſue. But 7 held, that the verdict is good enough, for it is in di- 
verſis reſpefibus ; and it may be he had ſufficient common notwith- 
ſtanding the fiſh-pond, — had not ſufficient in reſpect of digging 
the turfs ; ſo the es to the plaintiff is only by reaſon of the 
digging of turf. And Jones doubted thereof. Per quod adjournatur, 


1 


Hughes againſt Bennet. Care . 
Trinity Term, 13. Car. 1. Roll 1536. 


"OVENANT, Upon demurrer tho caſe was, Edward Bennet Covenant. 
- covenants, in conſideration of a marriage of his ſon John Bennet jonas, 403- 
with Elizabeth the daughter of Hughes, and ſuch a portion to be 1. Ro. 244. 
paid, to ſtand ſeiſed of ſuch lands to the uſe of the wife for life, and 
to the uſe of the ſon in tail; and covenants in the ſaid indenture 
in form following, viz. * THAT he was ſeiſed in fee of thoſe lands 
* of a lawful eſtate in fee, notwithſtanding any act done by him, 
c.; and that the ſaid lands were of the annual value of acol. 


" fer annum, ultra repriſas,” The defendant pleaded, * 


a 


Höetz 


 Mitary Term, 13. Car. 1. In B. R. 
of thitrifoe of two hundred poundꝭ a- year, not wiĩthſtanding any ax 


, he by Hint. And heteupon the plaintiff demurred. 


Ante, 209 * 


It was arguad by LANÞ, for the plaintiff, and by Rol Tk, for the 
defendant. And, argument at the bar, 


ALL THE Covr reſolved; that-theſe words, © notwithſtanding 
« any act, &c.” do not refer to the ſecond covenant, but only to 


na part; but the value is properly in the conuſance of the 


K. gov 


covenantor; and it was his intent that ſhe Thould have a jointure of 


the annual value of two hundred pounds abſolutely: and it is not 


to ſay; that for any thing by him, &e. it ſhould be of ſuch 2 


value; but abſolutely that it ſhould be of ſuck à value. Where. 
upon it was 9 | 


for the plaintiff. 


nd a » a. a 
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Eaſter Term, * 
14. Car. 1. In the King's Bench. ; | | 
Sir Joha Brampſton, Kur. Chief Fuftice. 
Sir William Jones, Kt. | 
Sir George Croke, Kut. 
Sir Robert Berkley, Kut. 
Sir John Banks, Kat. Attorney Genera!. 
Sir Edward Littleton, Kut. Solicitor General. 
Hall againſt Marſhall. „ 
| Micbacima Term, 13. Car. 1. Roll 41. | 
Fe of a judgment in the common pleas in afſump/it. On a promiſe to 


Whomes the —_ & — of one hundred — no 
nd thirty pou id and ſecured to be paid, bargained ** J w 
and ſold to him, 7th Marth 9. Gar. 1. 1634, all the furzes — — 5 
upon ſuch a parcel of land, to be taken before Michaelmas 1635; furzes within s 
hat the defendant, in conſidetation, &c. aſſumed to the plaintiff, i time, the 
hat he ſhould peaceably permit him to enjoy the ſaid furze, and ifhon of at- 
uietly to carry them away without diſturbance: and although the poet dry he 
Ken ant had permitted him to carry away fifty loads of the Said within the time 
furze, yet he did not permit him to enjoy all according to his pro- is aided by d 
miſe, but diſturbed him from taking one thouſand loads of — verdi ct. 
which were growing upon the land at the time of the bargain, 20g. 48. 
Upon non 2 t pleaded, and found for the plaintiff, and Judg- 2. Jones, 40. 
ment given in the common pleas, 2 
The error aſſigned was, Becauſe he doth not ſhew the certain — 
time of diſturhance, whether it were before Micbacimas 1635, Carth. 7. 130. 
otherwiſe there js no cauſe of action. ”” 1. Mod. 169. 


* . * * Mod. » 
But ALL THE Cour reſolved, that this is no cauſe of error; — og 


for, being after verdict, it is intended that it was within the time, Cowp. $46. - 
the defendant having pleaded non ere and the cauſe of the Dougl. 658. 
damage Terran fen the trial, otherwiſe there had been no cauſe * os 
to have damages: and it is not material that the tune of the diſ- - N 
turbance ſhould alle d in the declaration; for it is collateral ** ** 

to the promiſe. ore the judgment was affirmed. | 


James again Tutney. Care 2, 
Hilary Term, 11. Car. 1, Roll 753. 4 
RROR of a judgment in replevin in the common pleas ; where A cuttom in u 
E the defendait ade — as bailiff to Sir Jobs Storvell, Fax mmer to — 
tht the ay Sir Jan Srotueil was ſeiſed in fee of the manor of Somer- 2 
Ane a waſte called 98 is, and from time whetec — 
w. TT. that the faid Sir John Stowel!, and all thoſe gang, parecie 


- 2 


&c. had, time whereof, &c, in the ſaid moor à the mane, is + - 


. 
— — f — —EV—ü — — 2 * — * 
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Javzs Court to be holden twice every year by the ſteward of the manor; 
in which court, upon reaſonable ſummons, all the commoner 
within the ſaid common have uſed to appear, or to be amerceg: 
ac. 427. and that within the manor is ſuch a cuſtom, that the ſteward ſhould 
2 3 out of the commoners chuſe a jury to enquire of all purpreſture 
Co. Lit. — and misfeaſances within the faid common; and that the ſai jury 
Hob. 212. had uſed to make ordinances concerning the well-uſing the com- 
Moor, 75- 579- mon; and that all thoſe who had common had uſed to be obedient 
$34. to the performance of thoſe ordinances, under a reaſonable pain to 
— pak be ſet down by the jury; for which pains forſeited the lord of tle 
Palmer, 396. manor hath uſed, time whereof, &c. to diſtrain: and alledgesin fag, 
5. Co. 63. that at ſuch a court a bye-law was made by ſuch, being juror, 
_ 74 whereby it was ordered, That no commoner ſhould keep any 
7. Burr. 1, © ſheep in the bounds below the meer, under the pain of three 
. « ſhillings four pence:“ and for keeping ſheep againſt the ſaid or- 
dinance, and the penalty forfeited, the diſtreſs was taken. 
Upon this conuſance the plaintiff demurred: and judgment 
NY 8 for the avowant, error was brought. 1 
A bye-law that Ba AR now aſſigned for error, Fixs r, That this was not a good 


Turn. 


Demet bye-law to bind one for his inheritance.— But ALL THE Cobzr 


Geepintoapar- held, that an ordmance by cuſtom for the government of the com- 
ticular part of mon is good; and this is not to take away the inheritance, but for 
the common is regulating the common. Vide 15. Eliz. Dyer, 314. F. Ci. b:. 
. 21. Hen. 7. pl. 40. 5 
1. Roll. Ab. 365. 1. Com. Dig, 610. 


In an ation for SECONDLY, Becauſe he doth not ſhew that the plaintiff had no- 

N 2 tice of this ordinance. But it being proclaimed in court, as it was 

—.— — alledged in the plea, he, being a commoner, is bound to take notice 

law need not thereof; for none elſe is bound to give him notice. 

be alledged. Carth, 481. 2. Roll. Abr. 36 f. 468. 5. Com. Dig. 54. Cowp, 6%  , . 

L4. Rm. 788, THIRDLY, Becauſe coſts are given in this caſe to the defendant; 
 * and it was ſaid, that it is out of the ſtatutes of 7. Hen. 8. c. 4. and 


- _ - 21. Heu. 8. c. 9. being a diſtreſs for a penalty.—And of that point 
(«) Serthispoint THE COURT wel adviſe (a). | | 


and argued by the Judges, poſt, 333. 


cn z. The King againfl Heyward and two Others, his Sureties- 


A recognizance CCIRE FACTAS upon a recognizance of the behaviour. 
oy _ The breach was aſſigned, FiRs r, 2 deyward ſaid to: 
ſeired by raſh, conſtable, in executing his office, „Thou art a lying raſcal. 
quarrellome, or SKCONDLY, Becauſe he ſaid to another who threw down his hedges, 
vnmannerly © One of you is dead of the plague, and I hope 1 ſhall ſee more 
words, unleſs « of you to die of the plague.” TritDdLy, Becauſe he ſaid to 
they Girofly A Woman, that © ſhe was an whore and jade,” and other fon 
of the peace, tn Ne her incontinency. FovkTHLy, Becauſe be 
renify others, or ſaid to one in the church-yard, after evening-prayer, that © bc 
to promote ſe- «©, was a forſworn knave,” and „ a perjured knave.” The de- 
Gideon.  - fendant pleaded not guilty. . And upon eyidence at the bar, 
Dale, #84. appeared dy one witneſs that he ſpake, to the conſtable, beca 


Co, 


* 


Moor, 249- '#- Nell. 27. 2%. Palmer, 126. Stiles, 369. Cro. Jac. 412. 498. 93 
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he affirmed that the defendant uſed to carry picklocks about him, Tur Kine 
« Thou art a lying raſcal.” And the other witneſſes on the be- , an 
half of the king did not prove that theſe words were in diſturb- * 
an& of the execution of his office, or for any act about the exe - Tremaio, F. C. 
cuting of his office. And for all the other words; were 613. f 
words of heat and intemperance ; but none of them tended to the 2. Hawk. P. C. 
breach of peace, or to the terror of any; nor was there any a& done, _ 
but only evil words, and of thoſe words the perſons againſt whom he — 

ſpake them gave the occaſion. And although the manner of ſpeaking 

may be cauſe in diſcretion to bind one to his good behaviour, 

yet one being bound, words only which tend not to the breach of 

peace, or terrifying others, or unto ſedition, &e. ſhall not be ſuf- 

ficient cauſe of forfeiture of a recognizance, for then by ſuch pre- 

tence of words a man ſhould be in danger of his recognizante, 

which would be inconvenient. Wherefore it was left to the jury 

to conſider of the verity and validity of the evidence, and of the 

manner of ſpeaking them ; whereupon they, being a ſubſtantial 

jury, conſidering thereof, gave their verdi& for the defendant, 

that he was not guilty. ide 2. Hen. 7. pl. 2. 22. Edw. 4. pl. 35. 

18. Edw. 4. pl. 28. 


The King and the Informer againſt Fredland. Car 4. 


FAROR of a 1 * in London upon an information upon the A be- Aaſr 
ſtatute of 5. Elia. c. 4. ſ. 31. for uſing a trade wherein he u n rx 
was not brought up as an apprentice for ſeven years, viz. for uſing * Ela. — 
the trade of @ hemp-drefſer. And for this the error was aſſigned.— f. 31. 
And ALL THE CourT held, that this is no ſuch trade as is within, 
that ſtatute ; for it is not a trade requiring much learning or ſkill, . 8 ; 
and every huſbandman doth uſe it for his neceſſary occaſions, and 2. Bulſ. 191. | 
it is not within the words or intent of the ſtatute. And joxxs ſaid, Vent. 326. 1 
be much doubted of the uſing the trade of baking and brewing. But M9" 386. | 
it was thereto anſwered (to which he agreed) that it extends only co. — 18. | 
to common brewers and common bakers, and not to any who cn. 163. 
brew or bake in their private houſes. Whereupon rule was given Salk, 6:1, 
(abſente BRamysTON), that judgment ſhould be reverſed, unleſs d. Ray. 514. 
cauſe, &c,—NoTE, this was without argument, being conceived 7; MS: . | 
to be a clear caſe J. Bac. Ab. 552 , | 
_ om 
5725 . | 


Anonymous. Caar g. 


ACT ION UPON THE CASE, for diverting of an ancient tn an a&ion 
 water-courſe, qui currere — 2 et debuiſſet to his mill. for diverting an 
Alter not guilty pleaded, and found for the plaintiff, — 
It vu moved by Rol Lx, in arreſt of judgment, That the decla- veceffary to 
9 becauſe he doth not ſhew any title to the f 
Water - courſe by preſcription or otherwiſe, > — 
But Gait rox, far the plaintiff, argued, that the declaration Lot. 12g. 
wa well enough; for being Nags, that it is antiguus aguedutius, Oro. Jac. 43. 
and that by it the water currere 3 et debuiſſet, it compriſeth 12, bes. 
in itſelf ſullicient title, eſpecially againſt a ſtranger who diverted it. G eg. 
4+ Mod. 175. 423. Carth, $5. Skin. 316. Dougl. 683. 


And 
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Anonymorts And ALL THE , opinion, it was ad} 
| For the plaintiff. _ 


325 2 
4- Co. 84. b. Afterwards, the ſame day, another action 2 the caſe for di- 


Show. 64. 
EP an ancient water-courſe, qui ad terram plaintiff's eurrer 
Job. 1 N. on — t. et t, to water his land, and for bis cattle to drink, 
-+ - ay r verdict for laintiff, SERJEANT HEewDen took the ſam: 
1 rule was. given againſt.him. 


TTY exceptions, aud the 


el 14. Car, 1. In the King's Bench, 
1 Sir John Brampſton, Kut. Chief Fuſtics. 
ere Sir William Jones, Knt. ; 

& Sir George Croke, Knt. Juſticrt. 


Sir Robert Berkley, Knut. 
Sir John Banks, Nut. Attorney General. 
Sir Edward Littleton, Kut. Solicitor General. 


— — ——— 
Neviſon againſt Whitley. Carr 1, 


DEBT. upon an obligation of one hundred pounds, dated Plea of uſury 
12. Fuly, 10. Car. 1. with condition for the payment of 581. io dab on bond 
at the end of ſix months.—The defendant pleaded the ſtatute of — 
21. Jac. I. C. . of Uſury (a), which makes ſuch an obligation to be was cer opt. 
void, &c, The plaintiff replies, that he lent the fifty pounds for The plaintiff 
z year, and that the defendant ſhould pay eight pounds for the erh 
forbearance for a year, and that the plaintiff ſhould not demand it ves 
until the end of the year, and by the ſcrivener's miſtake it was but if the re- 
made payable at the half-year's end, and he, not knowing thereof, joinder make 
accepted of the ſaid bond. The defendant rejoins, that the lend- . day parcel 
ing was only for half a year, and that he was to pay for it eight . —— * 
pounds for that time; and TRAVERSETH, that upon the Eq * — 9 
twelfth of July it was agreed the loan ſhould be for one entire year, to have been 
or that he ſhould forbear it for a whole year. And hereuporr the traverſed, it is 
plaintiff demurred. RoLLE, for the plaintiff, ſhews, that the bar 4. 
was ill, becaufe it was not pleaded grod corrupte aggreatum ſuit, &c. Jones, 396.40. 
for ſo is the courſe of pleading. The plea is, that he ſhould have Clife. 185. 
for intereſt for forbearing, and he doth not ſay corrupti, &ec,— *; Vt: . 
And for this cauſe THE Cour, abſente BRAMPSTON, held, that Eg | 
the bar was ill, and that the replication is well enough. 5. Com, Dig. | = 
| — 1. Hawk. P. C. 333. 'Y 
' S$tcoxnDLY, It was objected, that this allegation Is againſt the oc. Ja, 67 
words of the condition.— But ALL THE CourT held, might B. R. Hl. I 
vell make ſuch an allegation ; for it is the ſhewing of the true 
agreement, that no intereſt was to be paid by the ſaid agreement 
but ſuch as ſtood with the law. 


Tmaptv, RoLLE excepted to the rejoinder, Becauſe he makes 
tlereby the day to be parcel of the iſſue, which ought not to be, 
but he ought to have traverſed the agreement only, and therefore 
the rejoinder to the bar was ill. | 


Taz waor.s Cour was of this opinion; but no judgment, 


becauſe the plaintiff offered to accept his debt, and the detendant 
offered to pay it, &c. 


(% Sce now 12. Ann. c. 16. by which the legal intereſt is reduced to 5 per cent. per ann, 


Lloyd again Gregory. Ces . 

FRIECTMENT. | Upon ſpecial verdi& the cafe was, A leaſe for The ſurrendet 

| kinety-nine years being made by a dean and chapter 1. Adi. b. —— by 2 17 
wad; but his ſorrender in laug by the acceptance of a new leaſe is good, if ſuch new leaſe increaſe 
＋ or decreaſe his ren.. C. jenes, 403. S. C. 1. Noll. Ab. 728. 4. C. 2. Koll. Ab. 24. 495. 
OP Touch, 281, Co. Lit. 2. 8. Jones, 40 3. Moor, tog. Cro, El. 220, Perk, 13. 3. Mod. 3014 
1. 8 8-203. 3. At. 653. 1. Ve. 298. Ld. Ray. 315 3. Cem. Dig. 165. 5. Com. Dig. 313, 524+ 
M. Rep 578, 1. Term Rep. 441. : 

CRO, CAR. K k 


Cro, Tas, 297» 


to 


\ 
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Lore to begin AT the Feaſt of the Aununciation after the end of a leit. 


againſt of fifty years made 35. Hen. 8.; this leaſe being aſſigned to ibs be 
Garcorr, Shepheard and II illium Shepheard, wntants of eleven vears of ate Th 
they, 29. Elz. which was before the end of the term for fy | 
years, take a new leaſe of the fame lands from the dean an; - 
chapter, for the ſame term, and for the ſame rent, aud upon ts 2 
ſame covenants; and after the end of the ſaid term for fifty years B 
the infants, being of full age, enter, and hold by that ſecond let Bec: 
ö and pay the rent accordingly to the dean and chapter, which tus he p 
e for divers years; and afterwards a new dean and the Chapter 8 
cauſe an entry to be made, to avoid this leaſe, and let it to the d. Jon 
tendant, who entered and cu//ed them who were infants, and mai; 0 
a leaſe to the plaintiff, &c. | 0 b 
This was argued by WHTrwIck for the plaintif, and by Mut. N 
Nea ar the defendant. ; IC 
2 THe FiRsT QpEsriox was, Whether an infant may ſurrende pole 
a future intereſt by the taking a new leaſe ? for if he had actuh ee 


ſurrendered, it had been void, being but an intereſt of a tem, 
And for that point ALL THE Cour held, that a ſurrender by 
an infant cannot be by deed, but it is abſolutely void (a); an! 
that a ſurrender by acceptance of the ſecond leaſe is void, becauk 
it is without increaſe of his term or decreaſe of his rent; and 


where there is not an apparent benefit, or the ſemblance of a he with 
nefit, his acts are merely void; and here is no benefit or apper- upoi 
- ance of any to the infant, for he hath no manner of adrantg br 
(6) See Zouch . * ring 
v. Abbot, thereby, but cauſe of quarrelling by this leaſe (5). the | 
3. Burr. 1866. Lord Mansfield's Obſervations on the Report of this Caſe. T 
1 SECONDLY, Whereas it was objected, that it doth not appear WM the f 
Feſtum, Se. that the infants had a leaſe for ninety-nine years; for it is wi moni 
after the deter- recited in the grant, v. the grant mentions the leaſe for ninety T1 
mination of a nine years to commence AD Fe/tum Annuntiationi; after the bt A 
. ty years be determined, and it ought to be A Fe Amin: 
is as good as ji. . | land, 
| if had been F#iationis ;—THE Cour held it to be all one, for there ſhall be 0 4 
| afeſee, Sc. fraction of a day, and it ſhall begin inſtantly from the detern- , 
3-Bac-Ab. 344. ation of the former leaſe. And it is not like the caſe of H . SE 
ime 


Com. Dig. v. Manwaring (c). where there was a recital, that a leaſe was mat 

28. Hen. 8. for years, and that leaſe was granted, &c. wherez i 
G Ante, truth it was dated 27. Hey. 8. for there is a whole year's differen 
399* and no ſuch term. Wherefore it was adjudged for the plaintiff 


(a) By 29. Geo. 2. c. 31. in all caſes premiſes compriſed in the leaſe ſo ſur 
where any perſon under the age of twenty- dered, &c. &c, 
one years is intereſted in or entitled to any (4) Sce Ha', MS. note 4. Co. Lit. 4% 
leaſe for life or years, he or his guardian where it is {vid to bave been adjucgrd 4 
may apply to any of the courts of equity this caſe, that a leaſe by A. dean cf J. in 
by petition or motion in a ſummary way, his chapter, not warranted, is void mts 
and by deed may be enabled to ſurrender diately againſt A. himſelf, becauſe ths ab 
ſuch leafe, and to accept a new Iciſe of the poration is aggregate, 


* 
. 


cg. Arundel again/ Sanders. 
Hilary Term, 13. Car. 1. Rell 1266: 
Tender of mar. "P RESFASS upon the Caſe brought by bill in the king's bench, 


2 — luppoling that the defendant's father held of him ſuch an and 
* ln, by knight's ſervice, and died in his homage, his heir within 5 pleas 
« maritagit,” is not traverſabie; but it muſt appear the anceſtor was ſciſed in fee, 1nd Jodee 
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ind that he tendered to him a convenient marriage, and ſhews 
what, &c. and demanded of him the value of the marriage, &c. 
The defendant, prote//ando to the tenure pro placito, traver{-th the 
tender, &c. And hereupon the plaintiff demurred.—And 1T WAS 
»£SOLVED that the plea was ill, for the tender is not CY 
150, 151. 

But BEAR, fer the defendant, moved, that the declaration is ill, 
Becauſe Le declares in an action upon the caſe, where it ought to 
be in valare maritagii.— And THE CouRT: doubted of this point, 
becauſe there is a ſpecial original writ de valore maritagii. But 
[oxes conceived, that action upon the caſe is maintainable. As 
in action upon the caſe lies for an eſcape as well as action of debt, 
ſo here it may be the one way or the other. £ 

AuornER EXCEPTION was taken to the declaration, Becauſe it 
b not ſhewn that the anceſtor was ſeiſed in fee of the land ſup- 
poſed to be held, &c.—And that was conceived to be a material 
exception (a),—Et adjournatur. 

| (a) By 12. Car. 2. c. 24- the valor maritagii js taken away. 


Middlemore againſt Goodale. 


COVENANT. W hereas the defendant by indenture enfeoffed 

J. S. of ſuch lands, and covenanted for himſelf and his heirs 
with the feoffee, his heirs, and aſſigns, to make further aſſurance 
upon requeſt ; which lands J. S. conveyed to the plaintiff, who 
brings this action, becauſe the defendant did not levy a fine upon 
the plaintiff's requeſt ; : 

The defendant pleaded releaſe from the ſaid J. S. with whom 
the rſt covenant was made, and it was dated after the commence- 
ment of this ſuit : and thereupon 

The plaintiff demurred. 


And ALL THE CouRT agreed, thãt the covenant goes with the 
land, and that the aſſigneè at the common law, or at leaſtwiſe by 
the ſtatute, ſhall have the benefit thereof. 


SECONDLY, They held, that although the breach was in the 
time of the aſſignee, yet if the releaſe had been by the covenantte 
(who is a party to the deed, and from whom the plaintiff derives) 
before any breach, or before the ſuit commenced, it had been 2 
good bar to the aſſignee from bringing this writ of covenant. 
But the breaclr of the covenant being in the time of the aſſignee, 
for not levying a fine, and the action brought by him, and ſo at- 
ached in his perſon, the covenantee cannot releaſe this action 
Fhercin the aſkgnee is intereſted. Whereupon rule was given, 
that judgment ſhould be entered for the plaintiff, winleſs cauſe was 
ſhewn to the contrary by ſuch a day (a). 


Arte, 137,1, Roll. Ab. 521. 2. Roll. Ab. 461. Cro. Jac. 611. 2. Lev. 206. 
Co. U. 215. Allen, 39. Dyer, 57, 3. Leon. 69. 2. Will. 376. 5. Com: Dig · 233. 
(a) Judgment was given for the defendant, Poſt: 50g. 


Harriſon's Caſe. TY 
THOMAS HARRISON was indifted, For that on the 4. May, 


Wriſoned, Ante, 175. 


14. Car. 1. while the courts of common pleas, kitig's bench, 
ind chancery, were fitting, he ruſhed to the bar of the common 
pleas, and in diſturbance of the Juſtices and of the court and ad- 


vage fitting therein, is a high miſpriſion, for which the offender may be indi ed, fined, expoſed, and 
K K 2 miniſtration 


804 


Anno 
againſt 
Sa Norns. 


2. Bl. Com. 89. 
Cro. Jac. 66. 
5 C'd, 127. 9. 


Ante, * 


Cast 4. 
If a man coves 
nant with 

her, his 
heirs; and aſ- 
Ant, to make 
further aſſu- 
Tance, it runs 
with the land; 
and the aſlighee 
ſhall have be- 
nefit of it. 


1. Roll. Ab. 522; 
2. Com. Dig. 
562. a 

3. Tem Rep. 
393. 

In covenant by 
an aſſignee, ths 
defendant may 
plead a releaſe 
from the coves 
nantee for a 
breach it the 
time of tlie af. 
ſignee, but not 
if the rtleaſe 
was elven after 
the action 
brought, 


3. Lev. 164. 
2. Cn. Caſ. 103. 


Catt $i 


To difturb 
courts of juſtiet 
by threstenirg 
or reprochſul 
words to any 


Foph. 135. 

1. Hawk. P. C. 
38. 384 

4 Bl. Com. 126. 


(a) 5+ Co. 125. 


him the ſaid JusTice HuTToOxN, in the preſence and audience 9 
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miniſtration of juſtice, and againſt the king and his regal majeſty, 

palam et publice et malitiose intending to draw JusT1ICE Hurros, tl 
one of the Juſtices of the common pleas, into diſpleaſure of th; th 
king and of other his ſubjects, and to bring him into danger of 7 


his life, and forfeiture of his life and goods, ſpake theſe wordt of 


the Juſtices there fitting: © / accuſe Mx. JusTice HuTrox y 
* high treaſon.” 
The defendant ne 4 Not guilty, and by a Jury of knight 
and eſquires was found * Guilty,” he confeſſing (a) that he ſpas 
thoſe words purpoſely and openly, becauſe Jupct HvuTrTox, iy 


his argument in the exchequer-chamber, maintained, that the king br1 
Fort. 2. might not charge his ſubjects to find ſhips, and that therein he ſhe 
denied his ſupremacy ; and by this means he ſtirred up the {). his 
jects to ſedition againſt the king. | ſo) 
The judgment was, that he ſhould pay a fine to the king of fi: for 
thouſand pounds, be impriſoned during the king's pleaſure, ha — 
1 upon his head ſhewing his offence, and go therewith t» W 
the courts of N eſtminſier, and make his ſubmiſſion in every cap 
court in Meſiminſter-Hall and in the Exchequer, for it is an offenc 18 
(5) M. es- do every court (5). 
TiczHorrTex KEELING, Clerk of the Crown, informed the Court, that im. 
drought an gc- priſonment during the king's pleaſure is uſually entered, and not 
ton againſt 1mpriſonment during life, except where there is an awarding of 
him in the a . . 
king's bench forfeiture of Jands during life. Q 
for defamation; and recovered 10, oocl. damages, —Hut. Rep. 131. 
ce 6, The Marquis of Wincheſter's Cafe. 5 
— RROR to reverſe a judgment for the king upon an indiftment may 
— Som E againſt him' by the — of Lord St. Jahn, fot 20. 
any defect in recuſancy, for his abſence from church for two months ; ber. zt 
the record irſelf upon he appcaring, and pleading not guilty, it was found by we. a 
_— © dict, that he was guilty for the ablence of one of the month, re ve 
— — parcel of the time, and not guilty for the other month whereſon gar 
om ſñan of a it Was adjudged, that he ſhould forfeit twenty pounds, and for th her 
capiater, Sc. other month eat inde fine die; and the King's Attorney tguitiedi levi 
potwithſtand- majeſty's pleaſure, that if it were erroneous, it ſhould be reverſa ſaid 
= ern And Rol I aſſigned divers errors : the 
c. ug FirsT, That the indictment is _ Caſtrum Minton. and he dot 1 
Ante, 465, not ſay in what county or parith /inton is. Ma 
3. Co. 59. = - SECONDLY, It is caram Joux Fixcn, &c. Juſticiarirun 4 adve 
Rm. 434+ gaold deliberand. and he doth not ſay, Juſticiariorum ad affiſes 1 ver 
was 


11. Co. 59.65. gaolam deliberandum. 


1. Roll. 95. 
Cro. Jac. 211. 


t. 
4. Mod. 141. 
4. Bae. Ab. 192. 
7. Hawk. F. C. 


25. 


THikDLy, Becauſe the indictment is = bim by the nam R 
of Doninum ST. Jonx's, without other addition. that 
FourTHLY, Becauſe the indictment is, qued non acceſſit ad 4 19. 
eccleſiam paroctialem prædict. and there is not any church mt avoi 
tioned before. | exec 
And THE Cour held, that none of the exceptions were * who 


terial; and it was doubted whether any exception be good up" 


conviction of recuſancy ; for the ſtatute of 3. Fac. 1. 6 . 
ſ. 16, 17. is preciſe, that it ſhall not be void or Gaar for & iſſue 
fault of form or other matter, until after conforming h elf if to tl 


coming to the church, 10 
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But afterwards, becauſe the judgment was not idee captatur, and ere may 
the omiſſion thereof is apparent to the king's prejudice, and for mant of IE” 
that, upon every conviction in indictment, the judgment is quod fancy, notwith- 


copiatur ; for this cauſe the judgment was reverſed, bells. Jar. 
x 1. c. 4. f. 16. 
1. Show. 309. 5. Mod. 141. 1. Hawk. P. C. 25. 


Middlemore againſt Goodale. Carr 7, 
Vide ante, Page 503. 

REAR, for the defendant, moved this Caſe again. And he took If lands be con- 

exception to the declaration, That it was not good, becauſe he veyed with co- 
brings the action as aſſignee of aflignee of the covenantee; and . 
ſhews, that the conveyance was made to the plaintiff and Frances ind afterwards 
his wife, and to the heirs of the huſband: and he brings the action aflizned to buſ- 
ſole without naming his wife, who is yet alive, fo it is not good; #endayd wife, 
for he ought to have joined his wife with him in the action. And 8 — 
ALL THE COURT, abſente BRAMPSTON, were of that opinion. 2 — 
Whereupon judgment was given for the defendant, quid querens nibil Ante, 348. 
copiat per billam. 8. C. Jones,406. 
1. Com, Dig. 572. 1. Roll. Abr. 348, Co. Jac, 399. 3. Bulſt. 164. Dougl, 329. 3. Term Rep. 627. 


Mann again the Biſhop of Briſtol, Robert Hide, and Cas: 8, 
Richard Hide, Incumbent, 
Eafter Term, 14. Car. 1. Roll 467. 


UARE IMPEDIT in the common pleas for the church of Jones, 407. 
Wootton Fits-pain, in the county of Dorſet. 2. Roll. 49. 


The plaintiff entitles himſclf to the advowſon, For that Margaret 
Chubb was ſeiſed in fee of the manor of I/ootion Fits-pain, to which 
manor the advowſon was appendant, and upon the 12th Scptember, 
20. Jac. 1. let it to Robert Cook for years, d de datus : that on the 
13th September, 20. Jac.,1. he entered and was poſſeſſed: and that 
Margaret by indenture the 1 3th September, 20. Tac. 1. granted the 
reverfion to [/i/liam Biſhop and others, to the ule of the ſaid Mar- 
caret for her life, and after to the uſe of Jean Cook and the heirs of 
her body : that afterward Margaret died, and Joan entered, and 
leried a fine to the faid John Mann of the ſaid manor, to which the 
ſaid advowſon was appendant; whereupon at the next avoidance 
the plaintiff * &c. 


The defendant Robert Hide conſeſſeth the ſeiſin in fee of the ſaid 
Margaret, and that ſhe infeoffed him of the manor, to which the 
advowſon was appendant, whereby he preſented, &c.; and tra- 
verſeth the grant of the reverſion. meds «ct fermd, &c.; and iſſue 
was taken thereupon. 


Richard Hide, as incumbent, pleads, and entitles himſelf, For 
that Margaret Chubb being ſeiſed in fee on the 4th Jugs ft, 
19. Jac. 3. by her deed granted to Robert Jacob the firft and next r. Com. Dig. 
avoidance ; and that Robert Jacob died and made ſuch a one his 284. 
executor, who granted the next avoidance to the ſaid Robert Hide, 
who preſented thereto the defendant Richard Hide; and the iſſue 
upon this plea was © non conceſſit.”* 
The jury upon theſe iſſues found a ſpecial verdict. On the firſt 
iſſue, they find the leaſe and grant of the reverſion, and that it was 
tO the ule of the ſaid Margaret during her life, and after to the vie 
K K 3 of 
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Mann of Robert Cook, until Joan Cook came to the age of twenty-one yer; 
r aothe 4 and after to the uſe of ſatthew Chubb and Joan Ciol, and the heir 
Br isror ang Of the body of Joan by the faid Matthew to be engendercd ; ang 
* Qrugus, aſter to the uſe of the ſaid Joan and the heirs of her body; and aſte 
to the uſe of Robert and his heirs. And they find, that Jean 
accompliſhed her age of twenty-one years before this action brought 
and that Matthewdied without iſſue of the body of the ſaid Fear; 
and that upon the 4th Auguft, 19. Fac. 1. Margaret granted to the 
ſaid Robert Facob, durante vita 1p/eus ROBERTI, primom et proxi. 
mam aduocatianem, &c. and that he died before the church h- 

came void. | 
The queſtion was, Whether this were an abſolute grant of the 


ne t avoidance, as it was pleaded, or not ? 


IT was ADJUDGED in the common pleas, for the plaintiff, nil 
nan and this judgment was here affirmed ; for it is not an abſolute 
grant of the next avoidance, but it is limited to him to preſent to 
the advowſon, if it becomes void during his lite, andnot that other- 
wiſe it ſhould go to his executors. 


- Hortgorn, for the plaintiff in the writ of error, moved, that the 
iſſue being upon the grantof the reverſion, Whether it were granted 
mods tt forma prout ? the verdict found, that it was granted toth: 
uſe of Margaret for life, and after to the uſe of, &c. ut ſupra: and 
although it be found that the eſtates were determined before the 
action brought, yet it ſhould have been ſhewn ; for there is no 
ſuch grant, modo et forms prout. 

But Grx1%:5ToON, for the defendant, argued, that theſe eſtates being 
determined need not be mentioned, efpecially in this poſſeſſory 
ſuit, the queſtion being only for an avoidance fallen: and although 
the traverſe be found, quid conceſſit mods et form, that extends not 
to the uſes limited, but non conceſſit reverſianem modo et far md jreut, 
and it is found, quid conceſſit rever/ionem mads et forms, and the eſtatt 

determined nced not be mentioned; as 14. Fdw. 4. pl. 1. feof- 
ment to three, the one dies, it may be pleaded to be made to th: 
ſurvivors, not mentioning him that is dead. 

ALL THE Cor being of that opinion, the judgment vs 
affirmed. | 


n Evans and Cottingtan's Caſe, 
* EVA NS and Gttingien and ſeven others were indicted for 1 
1 wg grand riot, that they, with others there named, to the number 
GR one thouſand perſons, made a reſcous and aſſault upon Henry Smith 
2 . a bailiff, who by virtue of a warrant upon a bill of Middicfes again 
Dutt. 46. Wiilian: Cleer, had arreſted him, and was carrying him to pio, 
2-Retl; ab. 208. and they procured him to eſcape. The arreſt was at Charing-C/ 
Dal. c. $8. in the pariſh of St. 3/artin's, in the county of Middleſex ; and afte 
2. Hale, 1:5- the arreſt, they aſſaulted the bailiffs and beat them: and the bail 
＋ Hk. 293. putting the priſoner into a houſe for ſafe-keeping againſt the du. 

mult, thev aflaulted the houſe ; and notwithſtanding a juſtice 0 
peace, afſified by three conſtables, madę proclamation for keepin; 
the peace and for their departure, = they continued their aſſau h 
breaking open the houſe, and with ladders taken from the ling“ 


houſe at M hitehall (where the king with his court were 1 
„„ » . N * 1 * . . 4 % 4 - 1 | 
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vpon the twenty - fourth of March, 1 3. Car. 1. in the afternoon of  Evaxs and | 
the ſaid day, made this riot and reſcous, and carried the priſoner Cor TINGTON'S 
away through the king's houſe, and cauſed him to eſcape (a). at 


Upon this indictment nine of them being arraigned pleaded not See the caſe of 
guilty, and four of them, v1z. Evans, Cottington, Thomas Groom, and * v. Royce, 
Heatley, were found guilty, and five of them were found not guilty; “ 73. 
but againſt three of them there was probable evidence, that they 
were aiding to this riot and reicous, but the jury acquitted them. 


Wherefore becauſe it was ſo great a riot and offence, being com- By the common 
mitted ſo near the court, it was adjudged, that the ſaid four per- Adios and 
ſons, which were ſo convicted, ſhould be committed to priſon, and 1 
exery of them ſhould pay five hundred pounds fine to the king, and nate, may be 
that every of them ſhould ſtand on the pillory at J/efminſter and puniſhed not 
Charing-Croſs, where the riot was done; and that Thomas Groom, only Þy fine and 
who was a cobler, and entered into the houſe with a drawn ſword 1 
and a kettle upon his head as an helmet to defend himſelf. ſhould Aon 
ſtand upon the pillory with a ſword in his hand and a kettle pon yn, wg . 
his head, and ſhould be bound with good ſureties for their good 1 Mau. 28 
behaviour before they ſhould be delivered: and the three which 298. : 
were acquitted, againſt whom was ſuch probable evidence, were 
bound to find ſureties for their good behaviour. 


(a) See the Riot Act, x, Geo. 1. c. 5, 


Thomas Barkham's Caſe. Cat 10. 


THOMAS BARKHAM, upon a habeas _ awarded to the The king's 
Warden of the Fleet, was brought to the bar; and it was re- >< will bail 
turned, that he was committed 11th November 1637 by warrant _—_— 5 ü 
fromthe Lords of the Council to the Fleet, to remain there until other privy — 
order given. And for that there was not any cauſe of commitment where no cauſs 
mentioned either in the mittimus or return, THE Cour conceived is expreſſed. 


he ought not to be detained in priſon ; whereupon he was bailed, ante, 133.168. 
Poſt. 579. 557. 


(93-2, Cro. 81. 219. See 2. Hale, 144, 2. Hawk. ch. 15. ſ. 70 2. Bl. Rep. 756. 2. Will, 195. 


Lawſon's Caſe. Care 11. 


ONE Law/n, at the ſame time, upon another writ of habeas corpus The return to a 
" to the Warden of the Fleet, and returned, that he was com- _ — — 
mitted 4th Aa 1638, by the Lords of the Council, and no cauſe jv none 


lhewn, was therefore let to bail. Ante, 133» 
Poſt, 579+ $93-—2. Inſt. 55, Vaugh. 137. Palm. 358. 3. Com. Dig. 456. 2. Hawk. FP. C. 169. 185. 


Smith againſt Smith. Cass 12. 


A SSISE of a rent-ſeck in the county of Cambridge. Upon a A demand and 
ſpecial verdict the caſe was, That a rerit-ſeck was granted of non-payment of 


four pounds a-year by John Smith to Nathaniel his fon in fee, iſ- Wo kv ore 


ſuing out of an houſe called the Unicorn, in Lynton, payable at the iſves, is a diſ- 
Amunciation and St. Michael at the houſe of the ſaid Nathaniel, in feifinoftherent, 
Hinten, to begin at Michaelmas aftey his deceaſe, and gave ſixpence although by the 
8 name of ſeiſin, and for rent due at the Aununciatian 1637, and ———— : 
, syable a 
x Jears before, and not paid, &c. | | wither 4" 
K k 4 The 521. 


Suit 


again 
MITA. 


Bendl. 59. 
Plewd. 51. 

4. Co. 73. 

7. Co. 87. 

Cro. Eliz. 324. 


Co. Lit, 161. b. 


Hob. 209. 


4 Bac. Ad. 356. were of the ſame opinion, that it was a 


— 
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The jury find the grant of the rent and ſeiſin given, and the de- 
mand at the ſaid houſe called THE Unicorn, at the ſaid Feaſt of 
the Annunciation 1637, and that none was there to pay it. The 
queſtion was, Whether this were a diſſeiſin for the rent arrear? 


The doubt was, Whether it were a good demand for the renta 
the Feaſt of the Annunciation, at the houſe out of which it wx 
iſſuing, and not at the houſe where it was payable ? 


And it was reſolved by THE CHIET Jus rie and MYSELF, being 
Juſtices of aſſiſe, after advice had with other of the Judges, who 
good demand, aud a dif. 
ſeiſin for not payment; and that this 7 of ſixpence in name of 
ſerfin was good ſeiſin: and the jury found all in damages, viz, 
twenty-four pounds, not mentioning it to be for arrearages of rent; 
and it was well enough, for the precedents warrant both ways, 
W hereupon it was adjudged for the plaintiff. Vide Co. Lit. 153. 
7. Co. 18. 29. a. and the Bock of Entries, fol. 78. & 79, Hil. 45. Els. 
br. in Cong Banc. Midd. Affiſe for a Rent ſect. N 


der 4. Geo. 2. c. th. 


Michaelns: 


Michaelmas Term, * 


14. Car. 1. In the King's Bench. 


Sir John Brampſton, Knt. Chief Juſtice. 

Sir William Jones, Kut. | 

Sir George Croke, Kt. Juſtices. | 
Sir Robert Berkley, Kit. 


Sir John Banks, Knt. Attorney General, 
Sir Edward Littleton, Kut. Solicitor General, 
— — — — —  — —gI—»Abl.— 
| Anonymous. Care x, 


1 againſt huſband and wife for breaking his cloſe. In treſpaſs 


After verdict for the plaintiff, the huſband died hetwixt 83 
the day of the 1 prius and day in banco. 4 


ARCHIBALD now moved, that no judgment ſhould be entered; Ween the 4 
for the huſband being dead, the action as to the wife is by the act | rho 1 
of God abated : and for that cited 6. Edw. 3. pl. 205. 11. Hen. 7. ſhall be good 
pl. b. | againſt the ſame, 

And it was held by ALL THE Cour, that the death of the pg 23* 
plaintiff or defendant, after vordict by uiii prizes and before the day _ * 
in kanco, ſhall abate the writ or bill: and although huſband and Oro. Je. 19. 


wife be but one perſon in law, yet foraſmuch as the huſband is * 


dead before the day in banco, no judgment may be entered; and if it 3. Lean. — = 
be entered, it is error. 2, Stra. 1063. 
B. R. H. 395. 


But becauſe this is in an action of treſpaſs which is but perſonal 1. wc” 124. 
and is joint and ſeveral, THE CourT doubted ; for it is clear, if zo. 
the wife had been dead, and the huſband ſurvived, j nt ſhould 2. Med. 173. 
have been entered againſt him : and the reaſon is the ſame, that n 
he ſurviving ſhould be chargeable for the treſpaſs. But whether 7; — Dig. 
the bill ſhall abate, THE CovkT would adviſe; per quod adjournatur. 4 wn. dies. 
dee 17, Car. 2. c. 8. and 8. & 9. Will 3. c. 10. 4+ Bac, Ab. 39. 


Ceely againſt Hoſkins. Car 2, 
Hilary Term, 13. Car. 1. Roll 696, 


FAROR of a judgment in the common pleas in an action for | Thou art for. 
theſe words: Thou art forſworn in a court of record, and — 
that I will prove.“ After verdict, upon not guilty, and found cord“ are ac. 
for the plaintiff, the defendant there moving that theſe words were tionable, wich- 
not actionable, and judgment being there given for the defendant, out ftating in 


a writ of error was brought and aſſigned in point of judgment. —* 2 - 


RoLLE, for the plaintiff in error, moved to have the judgment verſal, the cou 
reverſed, Becauſe the words are very ſlanderous; and as much as „f error will * 
if he had ſaid, ( He was a perjured perſon,” 8 

But MA vNMA D, for the deſendant in error, ſaid, That it had been 1. Nell Abr. 
much debated in the common pleas, and the Court there agreed, > ae 408 
that the action would not lie; and he conceived the reaſon to be, 2. Sund. 46. 
becauſe he did not 4 in what court of record he was forſworn ; 1. Lev. 3ro. 

nor Carth. 181. 
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nor that he was forſworn in giving any evidence to any jury: aud 
it may be that he intended only that he was forſworn, not judi- 
cially, but in ordinary diſcourſe in ſome court of record. 


But JoxEs, BERKLEY, and MYSsELF held clearly, that tlie action 
well lay; and ſuch foreign intendment as MAYNARD pretended 
ſhall not be conceived ; and it ſhall be taken that he ſpake theſe 


words maliciouſly, accuſing him of perjury, and for a falſe oath 


Ca 3. 


A tallow- fur- 
nact erected in 
the neighbour- 
hood of ot her 
houſes is a nu- 
ſance. 


2. Roll. Ab. 139 
Butt. 136. 

F Palm. 536. 
Vent. 20. 
Keb. 520, - 


3. Bl. Com. 217. 


Salk. 453. 450. 


Ld. Ray. 1163. 


1. Com. Dig. 
2 14. 

Strange, 704. 
1. Burr. 333. 


1. Hawk. P. C. 
ch. 75. . 10,11. 


Carr 4- 


In Nander, 
o ds Ihe be 
conitrucd ac- . 


cMding to their 


common accep- ne 
for if he hiad not ſhewn that he was an attorney, an action would 
Ame, 122. 260. 


tation. 


277. 
Poſt. £16, 


4. Co. 13. 19. 


taken judicially upon judicial proceedings in a court of record, and 
ſnall be underſtood according to the common ſpeech and uſual in. 
tendment; as to ſay, ſuch a one is © a murderer” (not ſpeaking 
whom he murdered, or when), an action hes; and it ſhall not he 
intended that he was a murderer of hares, unleſs ſuch foreign in- 
tendment be diſcovered or ſhewn in pleading. Wherefore they all 
held, that the judgment is erroneous : but becauſe Br AMP SToN 
was abſent, they would adviſe.— And afterwards the judgment was 
reverſed, and the plaintiff recovered. 


Morley again Pragnel. 
Trinity Term, 14. Car. 1. Roll 549. 


ACTION ON THE CASE. Whereas the plaintiff is owner 

of a common inn in Zaftgeflock, that the defendant maliciouſly 
erected a tallow-furnace, and boiled therein much ſtinking tallow, 
to the great annoyance of him and his gueſts ; and by reaſon of 
ſuch ſtench, arifing thereupon, many of his gueſts left his houſe, 
and many of his family became unhealthful. Upon not guilty 
pleaded, a verdi& was found for the plaintiff, 

' GERMYN, Serjeant, moved in arreſt of judgment, that an action 
lies not, for he, being a tallow-chandler, ought to uſe his trade, 
which cannot be ſaid to be a nuſance. | 

But ALL THE CovRT held, that as the declaration is penned the 
action is maintainable; for every one ought /ic uti ſus, gud alienum 
non læ dat then when the plaintiff is an inn- keeper, the defendant 
erecting a tallow-furnace annoyed his houſe with ſtenches, eſpe- 
cially by boiling ſtinking ſtuff: and ſo in Tohayles's Caſe, who 
erected a tallow-furnace acroſs the ſtreet of Denmark-houſe in the 
Strand, it was found a nuſance upon the indictment, and adjudged 


to be removed, Whereupon judgmpnt us here given for t 
plantiff, 


. Jeffryes againſt Payhem. 
Trinity Term, 14. Car. 1. Roll 528. 
CTION for theſe words of the plaintiff, being an attorney! 
+ + He is a baſe cheating cozening knave, and hath cheated mo 
as never any man was cheated.” 


The queſtion was, Whether an action would lie for theſe words? 


not have lien; and as it is laid barely without any circum- 
ſtance, it doth not appear that it toucheth him in his profeſſion. 


THE CourT therefore would adviſe. 


1. Koll. Ab 129. Cro, Tac. 158. 166. Sayer, 2685. Ld. Roym. 99. 


Tho 
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The King againſt Sir John Dryden and three Others. Caze g. 


O* a writ of right of advowſon the parties being at iſſue, and put In a writ of 
upon the grand aſſiſe, there iſſued thereupon a venire facias, to "i8ht the tenant 
return quatuor milites, that they cum ſeipſis ſhould return twelve . 
others, who, with the ſaid four, ſhould make a jury returnable ,, —— 
Ofabis Michaelis, Upon the day of eſſoins, viz. 16th Ofeber if it can be cad 
14. Car. 1. the demandant appeared and prayed, that the tenants be in this cafe, is 
demanded : and before BERKLEY, Fuftice, who only kept the ef- void after ap- 
ſoins, the tenants being demanded, James Turlow, their attorney, Pa. pos 
appeared; and the demandant prayed, that their default might be Nee, Whether 
recorded, for they ought to appear in perſon.—BZRKLEY, 7u/tice, the four knights 
held, that they might well appear by their attorney, who. was ad- _ grand 


_ ithie can be 
mitted before upon the record, challenged z or, 


Afterward he prayed for the tenants, that they might be eſſoined ; whether they 
which being contradicted by the plaintiff, BERK LEY, Juſtice, cauſed a cee! more 
the prayer to be entered. — : 

Afterward the four knights being called appeared, and they were Sec the continu- 
appointed to chuſe others to them; and there being a queſtion π] ðJ this cal 
about the number, they were appointed ts chuſe twenty to them Fen- 574 533+ 


to make a number complete (as the clerks ſaid was the courſe). 58. is 
Bur xow being moved in full Term, it was reſolved, 
Fixsr, That the tenants may appear by attorney. 


SECONDLY, That the eſſoin caſt was not allowable, becauſe the 
appearance by their attorney was entered and recorded; and if an 
eſloin would lie, it ſhould be as well caſt for tlie attorney as for the 
tenants: and when an appearance by their attorney is recorded, 
they cannot at the ſame time be eſſoincd; wheretore for this cauſe 
the eſſoin caſt was diſallowed. 


Tuixbrv, The queſtion was, Whether this ier of twenty to Moor, 67. 
the four knights be good; or, whether they ought to chuſe and re- O. Lit 159.4 
turn twelve only ; and if there ought to be twelve only returned, — 
whether the return of twenty makes not the whole return void; aa. 26, 97, 
or that it ſhall be good for the twelve, and ſurpluſage for cight?— 
Hereof THE Cob RTT would adviſe (a); and, Whether there might 


be any challenge againſt any of the four knights (6), becauſe no 
ziception Was taken againſt them the firſt day? Vd 5. Edu. 4. 


pl, 30. Luv. 3. pl. 2. J. Hen, 4, 1 1. 1. Lt, Ly) 18, 


(a) In S. C. 2. Roll, Ab. 674, it is ſaid, (6) See 24. Geo, 2. c. 18. by which this 
the Court held the return good. cauſe of challenge is taken away, See alſo on 
this point 2, Hawk, P. C. 580. 


Mulcarry and azainft Eyres and Others. . Can 6. 


Michaelmas Term, 13. Car. 1. Roll 333. . 
RROR of a judgment in the king's bench in Ireland, in an eject- On 1 eonditim, = 


ment of a leaſe by the Earl of Iumend of oy meſſuages, five hat »4ſſee hall 


hundred acres of land, forty acres of meadow, two hundred acres of — 


paſture, one hundred acres of Bo, and one hundred acres of the lefſor, after 


BRUERY) in the villages and territozigs of D. S. and V. || noticeofanaſ. - 
figoment with- 


Upon not guilty pleaded, a ſpecial verdi& was found, That the out licence, gc- 
Earl of T. mond, being ſeiſed in fee, let it to the plaintiff for one- — — nn 
and- twenty years, rendering rent, with condition that he ſhould 1 he — * 
got let or aljen any part above three years ; and if he did, that the with the condi-"- 

2 . & uö%õjl,, 
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Murcanzy leaſe ſhould be void, and he re- enter: and he let for three yearz: 

and — and fo fiom three years to three years, during the term of his life 
if he lived fo long: and the earl, after this aſſignment, accepted 
the rent due from the aſſignee, and notwithſtanding re-entered, and 
1. Rall. Abr. made this leaſe to the plaintiff: and the defendant re-entered. 


476. + 974- The queſtions made in Ireland upon this leaſe were, Figsr, 
& . Whether it were a breach of the condition? SECONDLY, Whether 
Co. Elia. 553. the acceptance of the rent by the hand of the aſſignee makes it 
372. ood, and diſpenſeth with the breach, eſpecially the acceptance 
C10. Jac. 398. peing at another rent-dag? And it was reſolved there, and adjudged 


Feph. 25. 33. lr e defendant. 


2. Burr, 139. But THE Count here reſolved, that it was a plain breaeh of the 
_ 432 condition, and the acceptance after might not difpenſe with the 
e Rp. condition, ſeeing it was that it ſhould be void; 1 it was abſo. 
lutely determined. 


* Gr1MsTON then took an exception to the declaration, That one 
ſo many acres of hundred acres of boy was not good; for there is not any ſuch 
toy. word known : but it was held to be an uſval word there and well 
pelt. 55s. known (a); and if it were not, yet the plaintiff might releaſe his de. 
Douzl. ze. mand as to that land, and have his judgment for the reſidue, 

EjeAment for ANOTHER EXCEPTION tabon by him was, Becauſe it was in 
hond lying in Fs et territorits. —But it was held to be well enough, for they be of 


fuch villages the ſame ſenſe; and if not, it is but ſurpluſage for territoriis. 
end tcrritorics is 


good. | Whereupon rule was given, that judgment ſhould be reverſed, 
unleſs other cauſe were ſhewn.—And afterwards, being moved again, 
the judgment was reverſed ; and judgment given for the plaintiff, 
guided recuperet terminum ſuum prediftum. 
The writ of It was moved how the habere facias paſſeſſionem ſhould be awarded; 
poſſeifion on re- — AXD RESOLVED, that there ſhould be a writ directed to the Cate 
verfing » juls- JusTICE in Jreland to reverſe that judgment, and commanding to 
ment in eject- . 
went from Le. àward execution (5). 
land, is to be directed to Tas CA JusTIcEs. 3. Saund. 256. Cro. Jac, 533. Yelw,nb. 
4- Burr, 2156, 5. Com. Dig. 303. : 
(a) Strange, 71. it will lie for a moun- received or adjudged, or any other procted- 
rain in Ireland, or for alder car in Norfolk, ings be had by or in any of his majtfty's 
Stra. 1063. 1084. 1. Burr. 139. 623. Courts in this kingdom in any action of (uit 
«. Com. Dig. 273, 274- | at law or in equity inſtituted in any of bi 
(% By22. Geo. 3.6. $3- and 23. Geo, 3. majceſty's courts in . 
c. 28, no writ of error or appeal ſhall be 


Car 7. Thomas Smith again Richard Cooker. 
a Trinity Term, 14. Car. 1. Roll 3499. 
An ac will AET ION for theſe words of the plaintiff: «© Thou and thy 
lie by huſband « wife,” innuendo the plaintiff and Agnes his wife, are both 
eto ſaying, © witches, and have bewitched my mare,” innuendo the mare of the 
Thow "3 ſaid Thomas, where it ought to have been * the mare of the 


„ ite are 


A winches, ans ** Nie 
ebend. Aſter verdict, upon not guilty, for the plaintiff, it was moved in 
1 my mares” arreſt of judgmem tor the defendant, Becauſe that two cannot com, 
nt + the mit one witchcraft ; alſo it cannot be the mare of the plaintiff 
tif, in. the mare of the defendant, as predifti THOME imports. 

ſtaff” ** the / Sed non allecatur : forthe words ought to be referred as they were 
p SO” ſpoken, viz. that both of them bewitched my mare; and * but 
; Eck, Ab. 2% Cro, Jac. 102. Dyer, 19. Gouldf. 76. 1. Bac, Abr. 33. 4. Bac, Abr. 10. 4 


0 . 2 


eee 


SSF. 2. M7 ©” my => any 
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refers to each of them, that they had ſeverally committed the of- sure | 
fence: for if a man faith to two, You both have murdered J. S.“ W aol 
each of them ſhall have his action ſeverally, and not jointly, as 
IE YEAR-Book 28. Hen. S. pl. 19. is: and 2 the laſt words, innu- 

ends the mare of Thomas, Thomas is repugnant to the precedent 

words, &c. Therefore judgment was given for the plaintiff. 


A nonymgus. ; Cast 8. 


TRESPASS of aſſault and battery againſt huſband and wife for a Judgment 
battery done 1 wife. The defendants being found guilty, _ —— 
the queſtion was, Whether a quad capiatur ſhould be entered againſt battery by the 
huſband and wife ?—And ir was RESOLVED, that a quid capiatur wie, the capien 
ſhall be againſt the huſband only. And KEELIIxq, Clerk of the ſhall be againit 
Crown, and HoDsDEN, the Secondary, informed the Court, that fo te huſband 
— 30 the precedents, although the wrong is only done by the Anc * 


Cro, Jac. 203. 225. Moor, 764. Stra. 1167. 1237. 3. Bl. Com. 44. 1. Wilf. 149. 1-Cromp. 
Prac. 348.—8ee 5. & 6. Will. & Mary, C. 11. Carth. 190. 3. Mod. 235. 


Kemp againſt Barnard. ca 9, 
Hilary Term, 13. Car. 1. Roll 32 f=. 
[JPON a ſpecial verdi& the queſtion was, Whether a leaſe by . — 
the king, under the exchequer- ſeal, of lands uſualty demiſed under the ex- 


to one for lite, remainder for life, remainder to a third for life, re- chequer-ſal is 


ſerving the uſual rent, ſhall be good or not? good. 
MAYNARD, for ihe defendant, very much urged, that it could not oct ve 1 


be but under the great ſeal; for a freehold cannot paſs from the 
king but by patent under the great ſeal. ar 2pm 


But ALL THE JusTICEs held, that leaſes for life under the ex- 2. Co. 16. b. 
chequer-ſeal, being of lands ufually leaſed, and reſerving the an- b Di 
ciefit rent, are allowable and good for the king's benefir, that his =_ 281 
land ſhall not lie unletten.ä— And Joxes affirmed, that all the Ba- 
tons of the exchequer ſaid, that it was their courſe to demiſe as well 
for life as for years, and it hath always been ſo allowed; and of 
their courſe there this Court ſhall take conuſance, as it is in Lane's 
Caſe (a). And for this cauſe rule was given, that judgment ſhould 
be entered accordingly, unleſs, &c. ; 


(a) 2. Co. 26. 


Talory againſt Jackſon. Carr 10. 
Trinity Term, 14. Car. 1. Rill 187. : 


DEBT upon the 2. Edu. 6. c. 13. for carrying away his corn, The ature of 
the tithes not being ſet out 20. Fac. 1. and 21. Joc. t. and ſo . 
until 11. Car. 1. The defendant pleaded for the laſt three years 20, — mr" 
wn dbet, and for the reſidue, the flatute of 21. Fac. 1. C. 16. of Li- 1. 84. 306 8 
mitations. And hereupon the plaintiff demurred ; aud the record 1. Lev. 191. 
being read, ALL THe Corr held, that the ſtatute doth not extend 1. Sn 38. 


to this action. 3. Com. Dig. 532+ 
Dunb, 213. 


Whereupon RoLLE, for the defendant, moved, that the demurrer A demurrer 
ſhould be waived, and they would plead nen deber for all —But THE once joined cans 


Court faid, it could not be withont the plaintiff's conſent. ä — 
withoutconſert, 


Ante, 347. —Barnes, 155. t. Burr. 316. 6. Com. Dig. 236. $13. 4. Bac. Abr. 23. 
See 3, & 9. Will. 3. c. 11, : | 
| Sir 
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Caszrs., Sir John Fitzherbert again/t Sir Edward Leach. 


A of error F*RROR in the exchequer chamber of a judgment given in an 
6 jectment in the king's bench. The plaintiff aſſigns for err, 
chequer cham- 12 | 8 . r error, 
der upon erer: That whereas FIVE were named defendants, and in the record it 
of fact as well is mentioned, that after the verdict againſt them all, and after the 
a errors of aw. laſt continuance, Two of the defendants were dead, as the plaintif 

ſurmiſed, and the detendants hoc nen didicerunt ſed cognoverunt fir 
verum the judgment is entered againit the three ; that the Two did 
not die fince the laſt continuance made upon the roll, but long time 
3 before the verdict, and before divers continuances upon the roll 
entered. Whereupon BAxKks, the King's Attorney, moved, that lit 
might be examined in this court - But THE Cour held, that they 
might not here make any ſuch examination, being after the judy. 
ment entered (a). 


An eſſein in And then it was moved, Whether an error in deed be aſſignable in 

——— the exche uer- chamber upon the 27. Elig. c. 8.? becauſe, a; 
cheqver cham- BERKLEY ſaid, the ſtatute only gives authority to examine errors 
ber on 27. Elia. Jav.— But BRAMrSToN, JONEs, and MYSELF held, that it is 
c. 8. well aſſignable; for the ſtatute giving the writ of error, gives that 
Cro. Ebz. 731. authority as well to examine errors in deed as errors in law. 


Cro. Jac. 5. Hobart, 5. 2. Lev. 38. 1. Vent. 207. 2. Mod. 194. 5. Com. Dig. 287. 2. Bac. Ab. 212 


If an error in Then it was moved how it ſhould be tried: and Hopspex, 
tad be aigned the Secondary, ſaid, that it hath been tried by 1/7 prins out of the 
da the #7. Eli». exchequer chamber; and there be divers precedents to that pur- 
— poſe.— But Jox Es ſaid, he doubted thereof, becauſe the ftatute 
A prixs in the Ri ves this power to the Juſtices of the one bench and the other; 
exchequer and that the court of the exchequer chamber is newly eredtec. 
chamber. And BERKLEY held, that it was not the intent of the 27. Elz. c.. 
to give them ſuch authority. But BRAMSSJox, Chief Juſlice, and 
MyYsELF doubted thereof, becauſe the ſtatute giving authority to 
reverſe or affirm, implies an allowance of the means to do it. 
Whereupon adjournatur. — Mich. 42. & 43. Eliz. Rell 335. Few v. 
Long (5), error in the exchequer chamber in fait aſſigned and tri 
by niſi prius, and found, and for that cauſe reverſed: and tlie lite 
caſe in Hilary Term, 16. Fac. 1. K 75. error in fait aſſigned there, 
and tried by m/z privs. Con/imile in Michaelmas Term, Ic. Car. I. 
Roll 169. in the caſe of Smith v. Marchant (c). 
(a) Jones, 410. Moor, 459. 1. Burr. (3) Cro. Jac. 6. 
365. ILA. Ram. 717. Sid. 38 5. Salk. 8. (c) See 17. Cat. 2. c. 8. 


"ka Carth. 181. 
s ® PF 


Carr 12. Thornton again Lyſter. 

In an adica of "JP RESPASS of aſſault, battery, and wounding, on the firſt of 
— Angi! 13. Car. 1. The defendant juſtifics in his own de- 
wy ond _ fence, by reaſon of an aſſault made by the plaintiff; and iſſue joined 
; Lenden of thereupon. The e evidence aſſault and battery 
s aſſani on the by the plaintiff on the ſeco day of July 13. Car. 1. before, and 
ſame day, the | that it was in his own defence; and produced divers witneſſes to 
— — 4 prove it. The plaintiff ſhews, that the battery which he intended 
ane e on Was on the ninth day of Ju 13. Car. 1.; and produced alſo divers 
the geh July Witneſſes to prove that. | 

og for LiTTLETON, the King's Solicitar, and others of counſel with 
8 the defendant, inſiſted, that it was no evidence; for the plaint 
Ame, 229. Ought to have made a ſpecial replication, and ſhewn that ſpecial 
2. Roll. Ab. 68, Matter, | 

487. Dyer, 23. Co, Lit, 482. b. Brownl-23;. Bull. N. P. 17. | But 


22e 
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But ALL THE Cour held, it was not requiſite: and if another TzoxxTow 
day had been ſhewn in the replication, it ſhould be a departure; N 
but it ſufficeth to ſhew it in evidence to be done at another day a Fr 

aſſauit, for the day is not material. 


Joxxs ſaid, if they had both agreed upon one day, it ſhould | SN 2 2 laid 
been ſpecially pleaded : but BRaAMesToN held, it was all one; and — — 
25 it is now pleaded to be at ſeveral days, it is clearly unneceſſary. ft on 24 July 


' a replication that the aſſault intended was on gth Faly, is departure in pleading, 


The Solicitor urged, that it ſhould be found 8 but ru The Court will 
Court ſaid, it was fo clear, they would not have it ſo found. And 3 
the jury gave one hundred pounds damages (a). : 5 

(a) This caſe is denied in Llo d v. Jones 6. Mod. 120. 2. Ld. Ray. 1015,—L.C.B, 
2nd Others, Eatter Term, 13. Geo. 1. and Pazxir's MSS. 
2, Roll. Ab. 680. pl. 3. is good law. 


Latham againft Atwood. Caf 13. 
Mic haelmas Term, 11. Cor. 1. Re . | 


TROVER AND CONVERSION of two hundred and fifty Hops growing 
pounds of hops. Upon not guilty pleaded, the cafe appeared out of ancient 


roots are like 
to be, | emblements, and 
A woman, tenant for life, takes to huſband the plaintiff 5. Car. 1. ſhall go to the 
the remainder _ to the defendant for his life. Theſe hops Perſonal repre= 
l a 2 . » ſentatives of a 
were growing out of ancient roots, being within the land in quel- ,,, for life, 
tion: the wife dies the 19th Augu/? q. Car. 1. the hops then grow- and not io bim 


ing and not ſevered, &c. in remainder, 


The queſtion was, Whether theſe hops appertained to the huſ- 10.Edw.4. pl. i. 
band or to him in remainder ? becauſe ſhe died ſo ſmall a while be- 3 
fore the gathering of them; and they are ſuch things as grow by 8 
manurance and induſtry of the owner, by the making of hills 3 
and ſetting poles. . 1. Com. Dg. 


Tux CovgT, upon the motion of GrImsToN, who was of 898. 
counſel with the plaintiff, held, that they arc like emblements, which 
ſhall go to the huſband or executor of the tenant for life, and not 
to him in remainder; and are not to be compared to apples or 
= _ grow of themſelves. Wherefore adjudged for the 
Plaintiff, 


Bayns againf Brighton. Cor 14. 

DEBT for forty ſhillings upon a bill obligatory ; and declares, In debt on berd 
That the defendant by bis bill dated February confeſſed him- for the pen h 
ſelf to be indebted to the plaintiff in twenty ſhillings, folvendum at 3 
Michaelmas following, ad quam quidem ſoluticnem fatiend.. he did principal ſum, 
oblige himſelf in forty ſhillings ; and for non-payment of the it muſt be avor- 
forty ſhillings the action was 3 The defendant pleaded, red that it was 
that at the time of the obligation making he was within age; and t Peid at the 
Iſſue thereupon, and found for the plaintiff. 0 
Cro. Eliz. 537. 


And GERMYN, Scrjeant, now moved in arreſt of judgment, That 4 Cora. Dig. * 
e declaration was ill, becauſe it is not therein alledged that the 281. 
twenty ſhillings was not paid at the day; for if otherwiſe, the forty Dougl. 216. 
ſhillings is not due. 2. Term Rep. 


2 Tee | ; ih 
ALL THe Count was of that opinion; for it is not an obliga- i 
von with a condition, Whereupon rule was given, that judg- 

ment ſhould be entered for the defendant, unleſs, &c. 


Anonymous. 
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ci s. Anonymous. | 
Tocall ax ar- FRROR of a judgment in the common pleas in an action fo, dat 
ros v a baſe words. Whereas the plaintiff being an attorney, and main. Ls 
ts „ taining bimſelf his wife and children by his practice, that the de. il 


3s aQtionable, fendant ſpake theſe words of him and of his office: * He is a ven- 
Ante, 229.417. ** baſe rogue, and a cheating knave, and doth maintain himſclf his 
460. 51% wife and children by his cheating.” Upon not guilty pleaded. and 
ren 553. and verdict for the plaintiff, and judgment given, the error aſſigned 
1. Roll. Ab. 52. was, That an action lay not for theſe words. —But ATL THe Couxy 


Cro. Jac. 339- held, that the action was maintainable ; for it toucheth him in 1. 
2 $55. his profeſſion. Whereupon judgment was affirmed. , 
Allen, 13. Hob. 9. Oodb. 214. Latch. 21. 1. Brownl. 16. 1. Vent. 117- Hutt. 104. Lev. 78. one 
1. Mod. 272, 1. Lev. 297. 1. Sid, 327. 3. Wilf, 59. Stra. 1138. 5 
Cazx 16. Davenport againſt Penſell. Was 
Trinity Term, 14. Car. 1. Roll 698, _ 

In ft SSUMPSIT againſt an adminiſtrator durante minore etat: of xa 


againit 3s . £3. J. S. upon a promiſe to pay for forbearance of a ſum, &c. 
rante minore The defendant pleads, that the faid J. S. was above the age of for 


ertate, the de- ſeyenteen years at the time of the promiſe ; and thereupon it wa be t 
fendant may demurred. | B 
plead that the . 4 . | 

executotr was The queſtion was, Whether the adminiſtration fo committel caſe 
above the age of Zur ante minore ætate inftantly determined by his coming of ſeventeen tom 


ſeventeen at the years of age; for then the adminiſtration ceaſing, there caunot 


3 after be any confideration to ground a promiſe? 


. If an ad- It was urged, that in our law minor tas was one - and- twenty 
miniſtration da- years. 
— — But GIs rox, of counſel with the plaintiff, ſaid, that this ws fend 
determines upon to be conſidered according to the civil law, which appoints ſeven- wenn 
the minor*s at- teen years to be full age in ſuch a caſe. 5. Co. 29.—Et Curia adi 
tainingſeventeen ſare oult. 

years of age. | 

Arte, 240. Gauldſ. 236. Moor, 462, Lut. 342. 1. Roll. Abr. 66. 910. 4. Co. 29, Ce 
Elia. 602. 5. Mod, 395. 2. Vent. 378. Yelv. 128. 2. Roll. Rep. 186. 404 409. 466% 2. Sid. 44: 
60, Hob. 251. Vaugh. gz. g. Com. Dig. 267. : 


C421 17. | Appleton againſt Stottghton, 
Hilary Term, 10. Car. 1. Rell: 256. 


A Print- ler DEBT upon the 5. £1:z. c. 4. ſ. 31. and demands twenty-two 


is a trade within pounds, becauſe he uſed within London the trade of 4 POLNT- EE 
the penalties of AK ER for the ſpace of eleven months, not being brought vp a | 


TIP _ an apprentice for ſeven years, — 


A cuſtom ro uſe The defencant pleaded the cuſtom of Landon, that any who it habu 
= crade to which freeman of one trade, may uſe any other trade within the city; and day 


2 leaded the 7. Rich. 2. c. . which confirms the cuſtoms of Londu a 
prentice ok Kc. : and upon this plea a demurrer was tendered. War 
.us. e. . , The queſtion was, Whether ſuch a cuſtom may be good againk A; 


Ante, 347. 351. the ſtatute of 5. Elix. c. 4. ? 


. Mod. 413, But becauſe it was a general ſtatute, THE Cover inclined in 
ll. 616. opinion, that this cuſtom might be good, and not taken away bf men 


S 42" the ſaid ſtatute, being a ſpecial cuſtom in a particular place. cour 


J. Co. 126. | The CP 
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The plaintiff then took iſſue upon the cuſtom, and the defen- The cuſtems of 
dant joined; and the plaintiff ſurmiſed, that there is a cuſtom in 8 
Lande, that if any cuſtom of London be pleaded, and denied, and ga of un 
de- ue thereupon, it ſhall be tried by a writ to the mayor and alder- Rrcoupun ore 


men, to certify whether there be ſuch a cuſtom ; and they ſhall 4 on a writ 


ery * ö 
bis make their certificate by the mouth of their recorder ore tenus ; . ering 
led and pra ed to have a writ to certify. And becauſe the defendant 8 5 
ned hoc non Allet, a writ was awarded accordingly. . Ante, 461, 
RT Co, Lit. 74. 2. Inſt. 126. 2. Roll. Abr. 579. 581. Hob. 86. 2. Com. Dig. 16. 1. Burr. 248. 
in 1. Bl. Com. 77. Douglas, 378. 1 1 : 
Tux RECORDER certified, that there was no ſuch cuſtom for An artificercane 
1 one who uſeth a manual trade, that he may exerciſe any other or Þy the cuſ- 


a f of London, 
trade, not _ apprentice, or brought up thereto ; but that there as * 


was ſuch a cuſtom concerning trades of buying and ſelling, as art chan that to 


mercer, grocer, &c. which he was 
zpprentice ; but a chapman may. 1. Roll. Rep. 10, 1. Sannd. 311. 4. Mod. 145+ Ld. Ray. 81 
eof — Stra. 552. 10. Mod. 148. 11. Mod. 63. 12, Mod, 251. 
And after this certificate it was moved, that this was a miſ,- trial; 4 cuſtom of 
e of for it being a cuſtom which concerns all the citizens, ought not to — — a 
reeman of one 


Way be tried by ſuch a certificate, but by jury. trade may wb 


BuLSTRODE, who argued for the defendant, inſiſted much upon a any other with- 
tted caſe in the common pleas, reported by Lord Hobart (a), that a cuſ- ia the city, ſhall 
teen tom of London, which concerns all the citizens, ſhall be tried per — by — 

. ' cate, not 
not pois, t " on, 

But after long deliberation it was reſolved by ALL Tye Court, Ante, 248.361. 
nty that the trial was good, eſpecially when the plaintiff hath ſhewn, Hob. 86. 

that there is ſuch a cuſtom that it ſhall be ſo certified, and the de- 2· Roll. Ab. 379. 


* ſendant hath confeſſed it; ſo as this manner of trial, being as it 3 
* were by his conſent, he ſhall not after ſuch trial except againſt it. , Com. Dig. 
FEI And this cuſtom doth not concern all the perſons of London, but 199. 


only thoſe who uſe manual trades; as if the cuſtom to deviſe in 3-Bac. Ab. 533. 
mortmain, or of foreign attachments, had been tried by certificate, ſo * WI. 8. 
_ here the trial is good. And it was adjudged for the plaintiff. 4. Co. 30. 
39. Hen. 6. 34. 9. Co. 31. Brook . London,” 27. 21. Edw. 4. 4. 
33 Hen. 8. Brook ** Trials,” 14. 
| (a) Day v. Savage, Hobart, 86. 


Tomlins again/? Brett. Carr 18, 


FAROR of a judgment in the common pleas in FORMEDON i A writ of error 
deſcender ; where the tenant vouched John Style, and the de- Will not lie after 
mandant counterpleads, that the ſaid Jahn Style, or any of his an- — wr rn 
ceſtors, &c. nunguam aliguod in tenementis, &c, omitting the word x 
babuerunt. 2 iſſue being joined, and fi, privs awarded, at the 222 
Gy of the niſi prius the defendant made default: and at the day in gy, — — 
bancy he made another default; whereupon a grand cape Was — af 


awarded, and judgment given: 1. Term Rep. 


7 . . 279. 
N — error brought, Becauſe there was no iſſue Joined. by e. TermRep.th, 


But THe CovgT would not allow thereof, but affirmed the judg- 
ment; for after the default, the ifſue and the — is out of the 
wurt, and the judgment is only upon the default. 


CRO, CAR, "7 Aungell 
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Aungell again Sir William Cooper. 
. Trinily Term, 10. Car. 1. Roll 1331. 
On a ſcire faciar ERROR of a judgment in the common pleas ; where in a fh 
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Casrx 19. 


toreverſeajudg- acias upon a judgment of nine hundred pounds, and executio 
mos ng — e e 222 there being dead, Tas plaintiff ſurmiſed 
againſt lands ia that he was ſeiſed of lands in the counties of Kent and Surry, and 
ſeveral counties, prayed a Hire focias into the ſeveral counties: and the ſheriff gf 
if the ſheriff te- Kent returned, that Aungell was terre-tenant of the land in the 
cate xe county of Kent ; and the ſheriff of Surry returned, that one B. 
A. denies the + and his wife were terre-tenants of the defendant's lands in Sur, 
fact, and it is Whereupon Aungell, being warned, took upon him the tenancy dt 
found that he is the lands mentioned in the iheriff's return; and pleaded, that any. 
9 ther man in the ſame county at the time of the ſaid return lu 
— for error Other lands, whereof T. D. was terre-tenant. Sir William Cuje, 
that 4.wasdead the then plaintiff, denied it; and iſſue thereupon, and found fo 
before the trial the plaintiff, and judgment for him againſt Hungell the now plain- 
was had. tiff. But for the lands in Surry, Bell and his wife pleaded, tht 
Cro. Jac. o. they were not tenants: and thereupon they were at iſſue; anl 
found for them before the Juſtices of affiſe, and judgment given, 

wed eant inde ſine die. And now Aungell brings error upon tht 


judgment, and affigns for error, That the ſaid Bell was dead befor 
the time of the trial: whereupon it was demurred. 
And now argued at the bar by MAYNARD, for the py 1n the 


writ of error, that foraſmuch as the plaintiff is not to have his land 
charged ſole, if there be mgre land; and by the ſurmiſe of the c. 
fendant (who was plaintiff in the firſt ſuit) there is land in the 
county of Surry chargeable therewith ; and by the ſheriff's retun 
that Hell and his wife were terre-tenants, the finding by the jur, 
after the death of Zell, is void; and fo the iſſue not tried, the ju 
ment is erroneous; therefore he conceived, that the plaintiff my 
well aſſign it for error, and take advantage thereof. 


But RoLLE, for the defendant in the writ of error, ſhewed, thi 
foraſmuch as there be two ſeveral ſcire facias into ſeveral countis 
they be as ſeveral ſuits, the one not depending upon the other; 2nd 
the proceedings are ſeveral : and although there be death, &c. a 
ledged in the one, yet it is not material as to the other ſuit ; nor 
there any cauſe that the other, againſt whom the verdi is found 
ſhould aſſign it for error: and he cited for this point 5. Edu. 
pl. 7. 

BR Arsrox, Joxxs, and MYSELF was of that opinion: ford 

though Bell be dead, it is not material to Aunyell, ſpecially 35 1t 
found by this verdict that Bell was not tenant; fo the Coutts 
aſcertained that he was not tenant, although by death the verdif 
void. Whereupon rule was given, that the judgment ſhould 
affirmed. 2 


Poſt. 59 7. 
Ante, 426. 


des 5. & 9. Win. 3. c. 18. 

c 20. | Mounſon againſt Bourn. | 
If there bejudg- PAROR of a judgment in the common pleas in DEBT, by H 
— liam Bourn againſt Sir William Mounſon and Margaret his vi 
Mo xreeix, EXeCUtrix of Charles Earl of Nottingham, for two hundred 
and a devaſte- The defendants appeared, and judgment was given againſt 1 
4 eo ur of debt, and four pounds coſts de bons teſlatoris, &.. 

— " ji non, Ec. tunc de bonis propriis for the four pounds for coſts. 


verture, the 
huſband ſhall be charged on the death of the wife, Poſt. 564. 603.—1. Jone, 417. 1. Roll, Abr. 9 


Palm. 312. Lutw. 671. 1. Sid. 337. 2. Salk, 116. Carth. 30, 3, Mod, 186. Thi 
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This being in London, a fiert facias was awarded to the ſheriffs of Movvsow 
[mdm; who returned nulla bona teſlatoris, and for the four pounds againſt » 
ſein wa bona, | BouRN. 
The plaintiff aſterwards, upon a te/ffatum that goods were fold 
and eloined, procured a new fer; facias, reciting the judgment and 


* the former writ and return thereof, et quod leſtatum exiſtit, that 
n N they had goods ſufficient, and had eloined and ſold them; where- 
e * tre the ſneriffs of London were commanded, that they by inquiſi- 


tion, vel alio modo quoviſiibet quo conſtare poterit, ſhould enquire if 
they had ſold or eloined the ſaid goods: and it it were ſo found, 
quid ſeire faciant to the ſaid Sir Milliam Moun/on and Margaret his 
wife, that they be in court in Oda. Mich. to anſwer thereto. 


rn lad 

Con, The ſheriff hereupon returned an inquiſition, finding the ſale 

gd for and eloiner of the ſaid goods, and that they ſcire fecer unt, c. And 
lain- BY the parties appeared and demurred upon the writ. 5 56 

d, that Tux Corr, after divers adjournments, adjudged the writ good, 

e; mind that the defendants ſhould anſwer. | 


The defendants thereupon imparl : and afterwards judgment wa 
given by nihil dict, that the plaintiff ſhould have execution de bonis 
ws proprus, Upon this a writ of error was brought tam in reddi- 


le judicy quam in redditione executions. 


0 Tavrox, for the plaintiff, aſſigned error in the judgment, Becauſe Judgment for 
- 1 it was quod recuperet the damages de lonis propriis, fi non habeant bona demages and 
h 1 Fi tfatorts, where they appeared the firſt day upon the ſummons ; and _ — 


jn:gment given the ſame Term upon a nibil dicit, where they ought wife excurix 


* to have had judgment de bonis teſtatoris : for that purpoſe he cited ſhail be, non, 
m uit ich 1 priis, 
if my uſe it is not the confeſſion, but the delay which 1s the cauſe the f. f. . Ab. gat. 


paintiff ſhall recover damages de bonts proprizs, 575 
2. Saund, 109. Wentworth, 268. 2. Bl. Rep. 1276. Cowp. 419. 292. 


ed, tha ; | 

*Ountich SECONDLY, Whereas it was objected, that the judgment being If a woman ex- 
her; and it bonis propriis againſt the wiſe, and in law a feme covert hath not > peg 
Kc. a goods, therefore the judgment ſhould be void ;>—1T WAS RE- [rg we tones 


$0LYED, that the judgment was well given; forthe huſband being after coverture, 
ouly charged in right of his wife, the judgment ſhall be againſt both, on devaſcavir 


Edd ſhe may have goods as a term or chattel real before the cover- !*277*%, ſhall 
ure: alſo the may have goods after her huſband's deceaſe. — 1 
: fora 1. Roll. Abr. 931. Cro. Jac. 191. 2. Lev. 146. 5. Com. Dig. 209, 
ti TaizpLy, That a devaſiavit may well be by a wife by the eloin- If a man mar. 
=_ ing the goods, as a feme covert may do a tort, and be puniſhed for it: I dn n 
verdid lo this was a devaſtavit by the wife when ſhe was ſole.— And 1T —— 4. 


As HELD, that if a man takes an executrix to wife, and waſte the tar, it is a de- 
0900s, it is a devaſtavit in the wife; for it was her folly to take vaſtavit in the 
ſuch an huſband who would make a devaſtavit And Jones ſaid, xcurix. 
1 be a recovery againſt huſband and wife upon a devaſtavit, Pott. 603. 

the huſband ſurvive the wife, he ſhall be charged; alſo if the PY*» 210. is 


1 4 Fife ſurvive, the ſhall be charged: but ifthe recovery be not againſt my 
younk ſtand and wife in the life of the wife, and ſhe dies, the hutband 6 3 670. 


all not be charged. Whereto BRAMPSTON agreed. 1. Com. Dig 24 · 


nft . the 3 
22 For the principal matter 7 delivered my opinion, that this writ Ou e to 
= 800d, and the judgment good, as this caſe is; for they being re- —— on 


«ug m executor, the plaintiff may have a ſpecial ſcire facias ſuggeſting a devaſtavit Polt, 527, 
1210 $+ Co. 32. Cro, Eliz, $59. Jones, 418. Stra. 440. 
LI2 turned 


— 
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Movxson turned © warned,” and appearing and demurring upon the wr; Wl L. 
ebene which being adjudged good (as well it may, being a judicial ut, 
Bous. and framed by the diſcretion of the Court), and the party bein: 
warned, and not pleading or traverſing the devaſtavit, as te wel 
might, there is great reaſon judgment ſhould be entered again 
them; for it was their folly they would not plead : aud it is oy 

() 5. Co. 32. of the miſchief put in Pettifer's Caſe (a). | 
JoxEs and BRAMPsTON would not deliver any opinion on the 


firſt point, but would adviſe. BERKLEY was abſent and in cha. 
(5) It was moved P 3 n in 
Vn in Hitary, ey (6). | | 

Term, and all the Tudges gave their opinions ſeriatim in favour of the plaintiff, that the writ was ex 


and that the judgment and exccution ſhould be affirmed. Poſt. 528. J 
har 
Car 21. Morrice and Others againft Prince. = 
Io an aſſiſe for ERROR by Themas Morrice and Flizabeth his wife againſt Tinu by 
— Altddleton, Jumes Palmer, John Lewis, Evans Potham, J. S. ad 
to the plainif, 7. D. of a judgment given againſt them in ax aſſiſe, in the count L 
it ibe jury nd an of Montgomery, to their damage, &c. | 5 
— be! Upon this the record was certified, that the aſſiſe was brot i. 
finding when jib May, 10. Car. 1. againſt the ſaid fix defendants, and Coo |. 
the deviſor died, Vaughan and Margaret his wife, Sir Peter Mutton, and fix othe of 
the verdit is (in all fifteen perions), that the aſſiſe was de libero tencmento ſuc i po 
. . Brenidaigue, and in five other villages within the faid count that 
ty of the arrear The ſaid fifteen defendants being returned attached, the plainiif 33 
cannot be makes his plaint to be diſſeiſed of his freehold, viz. of twent In 
known. unds rent iiluing out of forty meſſuages, one thouſand acres d n 
-$.C. Jones. 413. 1and, fifty acres of meadow, &c. in the ſaid villages, within thirt Art 


S.C, 2. Roll. years, &c. And for title he ſaith, that one Edward Prince, Eſq,wa 
Abr. 424- 693- ſeiſed in fee of the tenements aforeſaid, in the villages, &c. and 
— 5 . held them in ſoccage; and by his will in writing, 20th Decents 
4. 53. anno 1. Fac. 1. deviſed to the plaintiff a rent of twenty pounds j 
16. Mud, 563. annum, iſſuing out of the ſaid tenements, for his life. And after 
ward the ſaid Edward died ſeiſed, and the ſaid tenements deſ-enca 
to the ſaid Elizabeth (who afterwards was married to the ſaid T 
Horrice) and to the ſaid Margaret (who was after married to t 
ſaid Charles Vaughan) : and that the plaintiff was ſeiſed of the {ad 
rent by the hands of the ſaid Thomas Morrice, being ſeiſed oft 
freehold of the ſaid tenements in right of the ſaid Elizabeth in fr 
prædictd, until by the ſaid John Morrice and Elizabeth and th 
other thirteen defendants he was diſſeiſed; and thereupon broug! 
this aſſiſe. The ſaid Charles Vaug ban and Margare: and nine oui 
of the defendants made default; wherefore the afſiſe was aware 


againſt them by default. Four others of the defendants, '!! tle 
Themas Morrice and Elizabeth his wife, Thomas Middleton and fam that 
Palmer, pleaded, that they were tenants of an acre, parcel of the te be d 
nements put in view, and that Reger Palmer and William Ha clad 
were tenants of the freehold of a meſſuage and four acres of [an copy 
put in view, &c. who be nat named in the writ; for which the 1 
demand judgment of the writ: Ef f, &c, The jury find, e c, | 
Rover Palmer and William Hewks were not tcnants, &c.: and u Bunk 


the plaintiff was ſciſed by the hands of the faid Thomas Men 
prout : and that the plaintiff demanded of the ſaid Thomas 4 * 
and his wife, Thomas A dilten James Paimer, Js Lew, 
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tus Potham, the ſaid rent; and that they denied to pay it; and Meunzen and 


1 = ſo they diſſeiſed him of the faid rent, and found arrearages for OTarns, * 
ben thirty years and an half: and for the other nine they find, that _ 8325 
. ol did not diſſeiſe. And hereupon judgment was for the plaintiff . 
apind igainſt fix; and for the nine, quid aleraut ſans jour. 
t is out Upon this error was brought, and aſſigned principally, Becauſe 
he demanded rent by a deviſe; whereot arrearages are found for 
one thirty years: and it doth not appear when the deviſor died, nor 
chas) :ny time or feaſt appointed for the payment; and therefore the 


rerdict is clearly ill, becauſe the time of the deviſor's death not ap- 
pcaring, the certainty of the arrearages cannot be known. 


THE SECOND QUESTION was, If the jury finding @ ſeiin by the A feilin by one 
hands of one of the huſbands of the ſaid heirs, whereas the land <f two copar- 
teſcended to two daughters, whether this were a ſufficient finding r enn * 
of the ſeifſin And 1T was RESOLVED that it was; as ſeiſin given 6. Co. 57. b. 
by one jointenant, &c. Booth, 214. 

Salk. 83. Cowp. 219. 

Tus THIRD QUESTION was, If the jury finding the demand of A demand of 
the rent from fix of the defendants, and their denial of payment; rent, and a re- 
and not finding that it was demanded upon the land (but that they fv! of pay- 
ſo diſſeiſed the plaintiff), whether that were ſufficient ?—For it was & ot he 
held by all the Juſtices, that te demanding of it of their perſons rear, unlets ich 
off the land, and their denial, is not ſufficient ; for it ought to be made upon the 
vpon the land: but this being upon a verdict in an aſſiſe, 7 held, Kad. 
that the Court. ſhall intend it was a demand upon the land, as 508. 

9% Edw. 3. title ** Verdict,“ 40. and Co. lib. q. But Bx AMrs rox, Co. Lit. 253. 
Joxxs, and BERKLE v held, that it ſhall not be ſo intended. 202. 3. 315. 


The judgment was reverſed, becauſe ĩt was not found when the 
trifor died. | 
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See 4. Ceo. 2. c. 23. 


. Lee againſt Boothby. Casr 22, 


PON evidence to a jury at the bar for a copyhold, parcel of the If the lord of a 
manor of Earls-Chingford, in the county of Ex, the queſtion wanor leaſe the 
ms, If a copyholder in fee ſurrender to the lord of the manor his co- Mt — 


wr Ahold eſtate, and the lord makea leaſe for years of the manor and of ——— ug 
fn the ſaid copyhold, by the name of his tenement called H. whether tinguith the co- 
0 it is a determination of the copyhold — And it was held by aLL — but if 

a copy- 


THE JUSTICES, abſente BR AMS TOR, that it was not, becauſe when | 

he lets the — is included as a parcel of the manor : but if he, _ —— 
though he had been but dominus pro tempore, or for half a year cypybold for 
{though by parol) had made a leaſe for years of the copyboli by erer. 

tlelf, that had deſtroyed the copyhold ; for it was then, during Jones, | 

that time, ſevered from the manor, and ſo could never afterward 2. "ce PR 
be demiſable again by copy: but the manor being demiſed, in- 4. Co. 31. b. 
cludes the copyhold as parcel of the manor, and the haming of the 2266. 
copyhold is ſurpluſage; and it remains always as parcel of the 8 


manor, and demiſable by copy as it was before (a). 215. 


zn. $7% 2. Sid, a, 2. Vernon, 250. Gild. Ten. 224. Skin. 192+ Salk. 169 
18. (a) See the caſe of Reeve v. Jodrel, 2. Term Rep. B. R. 41. | 
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Cast 23. Claxton againſt Libourn. 
If ue of battle WY RIT OF RIGHT in Durham, The tenant waged battil 


be joined, cham- which was accepted; and at the day to be performed, Bank. 
— LEY, Juſtice, there examined the champions of both parties, 
given to per- VV hetaer they were not hired for money? And they confeſſes 
form it, cvi- they were; which confeſſion he cauſed to be recorded, and gave 
dence that the further day, to be adviſed. And by the king's direction h 
eee, the Juſtices were required to deliver their opinions, Whether 
to be recived, this were cauſe to de-arraign the battail by theſe champion: 

. And by Ba Aus rox, Chief Juſtice, DaneorT, Chief Baron, Dex. 
— 2% = nau, Hur rox, JOXES, MYSELF, and other Juſtices, it was ſub. 
1. Com. Dig. - {cribed, That this exception, coming after the hattail gaged, ad 
$37. champions allowed, and ſureties given to perform it, ought not i 

be received. Brac ien, 161. 


Caf 24. Goodwin againſt Anne Weſt. 

: ; Hilary Term, 13. Car. 1. Roll 1321. 
Deb: vpon 5. EBT for ten pounds on the 5. Eiiz. e.g, Whereas the plain 
El. c. 9. . 11. tiff having a ſuit in the common pleas againſt one Turlurlac, 
— = — — in an action for words, wherein he ſhews, That he was a ſuitor to 
> wh £40. the ſaid Anne Il eſt, the now defendant, to have married her (x 


88 ing a woman of a good eſtate); and that the then defendant, t 

Ero. Eliz. 1 30. deſame him and deprive him of his hopes of the ſaid marriage, ſad 

L4.Raym.1529. Of the plaintiff, © He hath had a baſtard by one A. S.“ wherchy 

Str. 5 10. 1054+ he was greatly diſparaged, and loſt the ſaid marriage. To which 

—_— 3 the then defendant pleaded not guilty : and thereupon a % pu 

B. R. 5 YH being awarded to be tried at Glouceſter the one-and-twentieth of 

2. Bec. Ab. 295. July following, he ſued a writ of ſnubfα,ỹjãÿᷓut of the common plex, 

Dougl. 558. directed to the ſaid Anne Meſt, to teſtify in the faid cauſe at the fail 

aſſiſes, before the juſtices of ui privs, upon the ſaid one-and-twen- 

tieth of July, and that the ſeventeenth day of 7u'y decims quart 

 CakoL1 he ſhewed it to the ſaid Anne Weſt, the now defendamt, 

and left a note with her of the day and place of appearance, and de- 

livered to her twelvepence towards her expences and charges, and 

promiſed to her, if ſhe would come at the ſaid day and place to 

teſtify, &c. he would give her ſo much more pro eæpenſis et oneriou 

3+ Term Rep. ſuis as ſhe would reaſonably require; which ſum of twelvepence ihe 

1 accepted; and that the did not come ad teſtificandum, although ſhe 

was required, whereby the action paſſed againſt him: whereupon 

he demanded, according to the ſtatute, ten pounds, and his further 

, damages by the Court to be taxed. Upon non debet pleaded, it xu 
found for the plaintiff, | 


In recitirga CHARLES JoxEs now moved in arreſt of judgment, Fine 
e %% That the ſtatute is miſ-recited; for the ſtatute is, © If ſuit be com. 
meg te 3 cur; © menced in aliquibus curits,” and he recites it“ in aliqud# cui; 
W of © in fo it vyaries.—dSed non allocatur; for it is all one in intendment. 

4% aliguibus cu- ob R | | 

6 %, is not material. 2. Bulſt. 47. 51, 1. Com. Dig. 232. 2. Hawk. P. C. 350. Cowp. 224 
474. 1. Term Rep. 237. P's 


In an action for SgcONDLY, Becauſe he doth not aver, that the ſaid twelvepen® 
not avpearirs was ſufficient, otherwiſe ſhe is not to ſtir out of her doors. 


to a ſubpatna, | | 
is need not be averred that the ſhilling was ſufficient forthe charges, Dougl. 558. 
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Hilary Term, 

14. Car. 1. In the King's Bench. 
Sir John Brampſton, Kut. Chief Juſtice. 
Sir William Jones, Kut. 

Sir George Croke, Kut. Juſtices, 
Sir Robert Berkley, Kut. 


Sir John Banks, Kut. Attorney General. 


Sir Edward Littleton, Kut. Solicitor General, 
: — . —_— 


en Lord Say's Caſe. 


- Reſolutions in CTION of TROvER and convERS1ON of three oxen taken 
the caſe of A for three pounds five ſhillings, aſſeſſed by the ſheriff of 
— ogy “Lincoln upon the plaintiff towards finding of a ſhip. 

8 Upon demurrer at the bar, Hor gOUxx being ready to argue, 

48 B 355. BANK ks, Attorney General, moved, that he might not be permitted 

3. Ruchw. Arp. to argue any of the matters contrary to the judgment in the ex- 

159- chequer-chamber betwixt the king and Ar. 22 wherein he 

2. Roll. Ab 174. ſaid four points were adjudged : | 

| FinsrT, That the writ was legal by the king's prerogative, or at 
leaſtwiſe by his regal power. 

SECONDLY, That the ſheriff, by himſelf without any jury, may 
make the aſſeſſment. 

THriRDLY, That the inland counties ought to do it at their 
proper charges, and to find men and victuals out of their counties 
tor the time in the writ mentioned. 


3 That the ſum aſſeſſed was a duty, and may be 
levied. 

HorBovky offered to argue, that any one, who was not party 
to the former judgment given in the exchequer- chamber, may be 
permitted to argue againſt it. | 

But BrxaMesToN, JoNEs, and BERKLEY (the writ being al- 
lowed to be legal), ſaid, that ſuch a judgment ought to ſtand until 
it were reverſed in parliament,” and none ought to be ſuffered to 
diſpute againſt it—NoTE, That the reſolution in Mr. — 
by (a) was adfudged to be againſt law, and repealed by the ſtatute 


17. Car. 1. c. 14. 
(a) Poſt. 601. 


FIG | Edwards again/? Rogers. 
Trinity Term, 11. Car. 1. Roll 


If the uncle of "PRESPASS. Upon not guilty, and a ſpecial verdict, the caſe 
yo — wn was, Tenant for life, reverſion to William Rogers, an ideot, 
4 in in fee. Andrew Rogers, his uncle, levies a fine come ceo, &c. with 
fee, levy a roclamation to Robert Crompton ; and had iſſue John, who had 
fine and die in iſſue ¶MVilliam the defendant, and died. illiam the ideot died with- 
443-34 of out iſſue. /Yilkom the defendant enters as heir to him, vix. ſon 
> — and heir of John, ſon and heir of the ſaid Andrew. 


on | 

of the cognizor, on the death of the ideot without iſſue, is not bound by the fine. Poſt. 543.7 
Jones, 456.460, March. 94 3. Com. Dig. 353+ 8. C. Poſt, 543, 2. Inſt, 523. 3. Co. j 
Hob. 333. 1. Salk 241» Cruiſe, 159. The 
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The queſtion was, Whether he may claim againſt this fine of Ern 
his grandfather (not claiming by the grandfather, but deriving 1 ö 
only his pedigree from him) ? IGEns, 

And it was argued by RoLLE, 4 the p/aint;ff, that foraſmuch as 

Wiliem Rogers is heir to Andrew his grandfather, uncle to the ſaid 
Iiliam the ideot, he is eſtopped to claim againſt this fine, or to ſay 
uid partes ad finem nihil habuerunt. And for proof thereof he re- 
fed upon the 27. Edw. 1. c. . of Fines, and THE YEAR-Books 
$. Hen. 4. pl. 9. 40. Edw. 3. Pl. 9. 2. Edw.3. pl. 10. 1 * rk 3 
pl, 54. 2. Edw. 3. Pl. 6. 19. Hen. 8. pl. 7. 3. Co. 89. 18, Edw. 3. 
5. 41. 11. Hen. 7. pl. 12. Scovell v. Braſtoct (a), 3. Co. 50. 
Sir George Brown's Caſe (O), and Saule v. Clerke (c). 


But it was argued by FARRER, for the defendant, that this fine Ante, 156. 
ſhall not bar, becauſe he claims not any intereſt by or from Andrew, Lt 64+ 72. 
nor as heir to him, but only makes mention of him in the pedigree. n. 
And he relied upon Hebbes's Caſe in the exchequer, cited in Co. 

Lit. 8. a. 2. £dw. 3. pl. 6. 10. 17. Edw. 3. pl. 54. 38. Edw. 3. 
5.11. 8. Co. 53. Symms's Caſe (d), 36. Edw. 3. title View,” 30. 
in ſur cui in vita,” 33. Hen. b. pl. 18. 15. Edw. 4. title * Entry 
« Congeable,”” 51. © 39. Hen. 6. de Feffment del fits” en vie fon (e) Lid. the 


ere; and that here he is in 3 of another title, and puiſuy to the — of Tax 


fine (e). ; this caſe, 
Oe 435. (8) 3-Co. % (h Amie, 156. (4) Co, tr. 33. = Polk 542. 


Whyte againſt Hanbye. Cat 3. 
Eafter Term, 14. Car. 1. Roll 465. 


FRROR of a judgment in the common pleas, in an action of In trover, the 
traver and converſion of goods. The writ ſuppoſcth, that ſuch Place of the 
2 day, at Alion in the county of Soll, he was poſſeſſed, &c. and —— — 
loſt them ; and the defendant found them, and converted them to his ö— op 
own uſe; and in the count he ſheweth the trover and cenverſion to the goods are 
be at Aſton aforeſaid. | ; ſtated to have 
The error was aſſigned, Becauſe the place of r was not ww. — 
ſhewn in the writ. And now MAYNARD, for the plaintiff in the are conjoined by 
writ of error, argued, that the place of conver /1on — to be ſhewn 2 copulative. 
in the writ; for it being an action upon the caſe, the count“ ide ante, 262. 
otherwiſe is not good; and for that purpoſe youched 3. Hen. 6. Cro.Eliz, 78938. 
48. Edi. 3. pl. 6. 2. Bulſt. 206. 


BrRKLEW and MySELF, being only in court, held, that the 0 yo Rep. 


writ was good enough; for the poſſeſſion ſuppoſed to be at Al. 132. 
fin, and the loſs, - trover, and conver/ion, being all conjoined with Cro: Jac. 428. 
a copulative, ſhall be intended all in one place, viz. at A{//on, eſpe- | . 
cally the count mentioning the conver/ion to be at Alton, and the 
iſſue there tried, and verdi& given. But BeRKLEY faid, if the 
writ be vitious for this cauſe, it is not aided by the verdict; but 
ve both agreed, that as this caſe is the writ is good. Whereupon 
rule was given, that judgment ſhould be affirmed, unleſs, &c. 
By 15, and 17. Car. . c. 8. after ver- month, or year, in the ſame or any pre- 
Judgment ſhall not be ſtayed or reverſed ceding writ, plaint, roll, or record, is once 
for the miſtake of day, month, or year, in truly alledged, ' 
uy &claration, &c. where the tight day, . 


Aſcough's 
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8 Aſcough's Caſe. 
In the Court of Mardi. 


A deviſe ef a TH caſe was referred by the king's command. to the Juſtices 
2 held by of the king's bench, to certify their opinion, which was thus: 
Big lv f ſervice, One Aſcough, ſeiſed in fee of the manor of D. holden by knicht 
to be ſold by 3 : , 5 Knights 
executors, and ſervice in capite, deviſed the ſaid manor to be fold by his executors, 
part of the pro- part of the money to be paid to his wife, and part in divers other 


duce to be ap · Jepacies, the reſidue to be beſtowed in charitable uſes, viz, for the 


— ns marrying of poor maidens and relief of priſoners, &e. 
not bar the Tux Fiss T QyEsriox was, Whether this were a good deviſe 


_ A in- to bind the king, and to bar him of his primer ſeiſin by the ſtatute 


of 43. Eliz. c. 4. of Charitable Uſes — And ALL TRE JvsTices 
$.C. Jones, 438. held clearly, this ſhall not bar the king for his intereſt of-yardihip, 
a livery, 1 ſeiſin, becauſe Rn words, where the king iz 
(a) But now not named, ſhall never bind or him (a). - 

by 12. Car, 2+ c. 24. thetenure by knight's ſervice is aboliſhed, and all wardſhipe, liveries, primer ſei. 
fins, &c. taken away, | 

A deviſe of m THE SECOND QUESTION was, Whether ſuch a deviſe by the 
eftare to a cha- ſaid ſtatute be good againſt him for the whole, and ſhall bar the 
ritable uſe was heir to claim a third part — And THEY ALL RESOLVED, admitting 
— 1 Fug it to be a conveyance within the ſtatute, yet it is void againſt the 
viſor as to a Heir for the third part; for by the ſtatute of 32. Hen. 8. c. 1. and 
third part, . Hen. 8. c. 5. he hath no power to diſpoſe but of two parts, 
o for the third part it is clearly void (5). 


(5) But by the 12, Car. 2. c. 24. an alteration is made in the nature of tenures, which makes the 


eſtate. 


| power given by theſe {tatutes amount to the whole of a perſon's landed property. 


Qu. Ifadeviſeof The THIRD QUEesTION was, Whether this were a conveyance 
lands to be old, within the ſtatute of 43. Eliz. c. 4.? becauſe here is not any diſ- 
1 3 poſition of the land to charitable uſes, but an appointment that the 
— — land ſhall be ſold, and the money divided, part to his wife (who is 
of poor maidens, clearly out of the ſtatute), another part to ſatisfy divers legacies, 
&c. is within and the refidue, which in truth was the greateſt part, to the faid 


ay Els. charitable uſes. But as to this they all reſolved not. 
Prec. Ch. 391. 2. Vern. 597- Salk, 163- Duke's Ch, Uſes, 109. 


Earx 5. Gybbs againſt Wybourn, 

Tithes are pzy- TYROHIBITION, For that the defendant libelled in the ſpiritual 

— hone? court for tithes of young trees planted in a nurſery upon pur- 
ſe to be rooted up and ſold to be planted in other pariſhes. 

ground for ale. Upon demurrer the queſtion was, Whether tithes ſhall be paid 

S. C. 1. Roll. for them? | - 

Ab. 637. ROLLE, for the plaintif, argued, that they were of the nature of 

Sc. Jones, 416. the land, and tithes ſhall not be paid of them, no more than 0 

3 mines of coal or ſtone digged, or for trees or wood ſpent in bedging 

. Com. . 95. or fuel in the houfe, wherein huſbandry is maintained. 


MAYNARD argued, that foraſmuch as he made a profit b ſuch 
young trees, it is reaſon tithes ſhould be paid for them w en he 
digs them up and ſells them in another pariſh, as well as of com, 


or carrot-roots, or ſuch things. 


And ALL THE CouRT was of this opinion; whereupon à con- 
ſultation was awarded. 12 


la 
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Lord Mounſon and his Wife againſt Bourn. Cas 6. 
Viae Ante, Page 518. i 


Ts caſe was now argued openly at the bench by JoxEs and If e bee be i 
a BERKLEY, for the defendants in the writ of error, that the returned to a | 4] 
E judgment ought to be affirmed. 21 a 
'$ BERKLEY argued, FI Rs T, that there being no error affigned in and 2 : 
3 the principal judgment, it is therefore to be affirmed. The aſſign- be ſuggetted oa þ 
* ment was * in redditione executionis, becauſe the ſcire facias in the te tel a writ 
0 faid writ was, “ /# conſtare poterit per inguiſitionem vel alio modo,” that - 2 1 8 
| they had, waſted the goods, ** quod ſcire faciunt eis ad reſpondendum”” the — — N 
ſe to the ſaid deva/tavit, and ſhew cauſe wherefore execution ſhould if by inquiũtion : 
te not be awarded of their proper goods, which being a judicial writ te d-vaſtavie | 
ES may be well framed as the Goort ſhall appoint : for as Tag been and 
. = . returned, there 
P, REGISTER is the rule for original writs whereby they are framed, mal be a fire 
ls which is confirmed by act of parliament, and there ought not to facias quare 
be any variance from them but by authority of parliament, as the en non 
ſei ſtatute of Weſtmin/ter, c. 2. ſaith ; ſo for judicial writs, they may d: bonis propriit, 
be framed according to the diſcretion and direction of the Court: * — an 
he and for this cauſe theſe writs have been uſually granted in the turned, — 
he common pleas, and frequently uſed after 9. Hen. 6. as appears by cutor may ap- ; 
ng the ſaid Book, fol. 57. and therefore we ought to adjudge it to be Perandiravale 
he the law in the ſaine court, and not to adjudge the contrary : as in at | 
nd Macot's Caſe (a) an ejectment was brought on a leaſe by huſband A \ 
ts, and wife ; and he doth not ſhew that it was by deed, for without be found againſt f 
deed it is clear it is not a leaſe of the wife; yet becauſe it is uſual b. or two ; 
the in the ſaid court to omit the mentioning of the deed, it ſhall be — ' 
intended to be by deed ; and the precedents of the court warrant 3 A 
* ſuch declarations, therefore it was adjudged to be good (5). So . * Y 
71 in Slade's Caſe (c), it was adjudged, by reaſon of the multitude of de 4 banis re- | 
he precedents in the king's bench, that an action on the caſe may be peney bor abs | | 
* maintainable where he might have had an action of debt, and that — adv [ 
es, the common courſe had been to have debt until then, and ſome and ak. * f 
wid had been reverſed for this cauſe ; yet being argued in the exche- devaſtavit re- | 
quer-chamber, and there made apparent by the precedents in turned, he may FP 
the king's bench, that ſuch actions were allowed in the king's ve D f 
bench, it was r ed, that it ought be taken for law (d). And Pang A e ö 
ſo it had been uſed fince in the common pleas ; yet no precedents ae r 
were ſhewn before the time of Henry the ſixth. So here the pre- ** wee? 
. : . 1. Roll. Ab.933. 
* cedents and judgments in the common pleas warranting this Noy, 117. 
ag courſe, it is to be taken now as the law of the court, and to be al- Dyer, 210. 
wal lowed. And to anſwer to Petifer's Caſe (e), he ſaid, there was 5: Co. 32. 
al great difference betwixt the caſes ; for there the inconvenience was, ay Fare 859. 
becauſe the judgment was by default upon two nihils returned; 1. 42 
* but here they are returned © warned,” and appeared, and they 1. Saund, 417. 
of might have traverſed the inquifition, and taken iſſue thereupon, Carter, 2. 
* viz. that they had not made any devaſtation. And for the caſe ? 3 
Cited 12. Edw. 3. tit. Execut.” g. it is a harder caſe than this; ie 225 
4 1 there, upon a fieri facias, was returned nulla bona ; and upon a Stra. 440. 
"be — that they ha goods and waſted them, the ſheriff was com- 1. Com. Dig. 
= — ed that he ſhould inquire thereof, and if he found they bad 236 
ed, he ſhould make execution de bonis propriis; ſo without any 
- er warning he was to take their proper goods in execution; * - 
0 2 61. b. Plowd. 431. Winch, 34. 1. Leon. 192. 8 
(>) 4g 93» 4. 204. 4. Leon. 50. Sav. 110. Dyer, 91. 
ord » ro, Eliz. 438. 481. 656. 708. (4) 5. Co. 88. 1. Selk. 9. 1. Mod, 


268, Hutt, 55. 103, Cro, Jae. 363. 163. 10. Co. 7. (4) 3. Co. 33. 
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vet he conceived, that in ſuch caſe, if the ſheriff had done fo, his 


and his W1rs vas not chargeable in an action upon the caſe, becauſe he did it 


ageinſt 
* Bov * N. 


Oro. Jac. 3. 59. 
Dyer, 168. a. 


(a) F:idgman, 
21. 

4. Co. 93, b. 
9 Co. JI» b. 
Hard, 340. 

1. Saund. 73. 


137 | 
(5) Ante, 513+ 


by the Court's command; but in this caſe the Court was more f. 
vourable, to have an inquiſition before, and not immediately to 
make execution, but to warn the parties to ſhew cauſe wherefore 
he ſhould not have execution. And when they appeared, and 
would not anſwer, but ſuffered it to paſs by nibil dicit, it is quaſi 
a confeſſion thereof, and therefore good reaſon they ſhould be 
charged de bonus proprits ; wherefore he concluded, that there is no 
error either in the judgment or execution, and that they ſhould 
be affirmed. i 


Joxxs argued to the ſame purpoſe, that the cuſtom and prece- 
dents in all courts are the law in the ſame court, and conſtant ju- 
dicial proceedings are to be accounted law; and therefore in the 
common pleas it is the uſual courſe to have but one /c;re facias to 
have execution, which being returned nihil, the party is to have 
execution. But in the king's bench the uſual courle is to hare 
two ſcire facias* ; and if execution be taken upon one ſcire facias 
awarded and ii returned, it is error, and therefore es; won 
verſed, becauſe it is contrary to the courſe of the court. And this 
caſe differs from the reaſons and miſchief in Petifer's Caſe, becauſe 
the return here 1s, that they were warned and made default, and 
would not plead ; whereupon he concluded alſo, that the judg- 
ment and execution ſhould be affirmed. | 


Bx amMesTON, Chief Juſtice, argued the ſame way, that as this 
caſe is, it ſhould be affirmed; for it is no inconvenience here to 
the parties, or to the ſheriff, when the. ſheriff takes an inquiſition 
which finds a devaſtavit, and the party is warned and appears, 
and demurs thereupon, ſo that he takes notice of the writ; and 
the common courſe and precedents of the court are the law of the 
court (a}, and one court ought to take notice of the cuſtoms and 
courſes of other courts, as it is held 6. Edw. 4. pl. 1. 11. Eda. 4. 
pl. 1. and 2. Co. 16. Lanes Caſe, which is a ſtronger caſe than 
this; for there it is, that a leaſe under the exchequer ſeal is a 
well allowable and pleadable in this court as if it had been under 
the great ſal (5). And although regularly a freehold cannot paß 
but under the great ſeal, yet in regard of the uſual courſe of the 
exchequer, and multitude of precedents there (of which courſe tle 
common pleas ought to take notice), and for the inconvenience 
whereby many ſubjects ſhould be otherwiſe prejudiced, it was ad- 
judged good and allowable there; a multo fortiori here, becauſe this 
courſe of awarding thoſe writs hath been continued in this court 
ever ſince . Hen. b. and therefore there is great reaſon they ſhould 
be now allowed. And for the miſchief alledged, that the party 
ſhould be concluded by this inqueſt of office, it was ſaid, there 
was not any miſchief; for it was agreed by all of us, that he may 


contradict it upon his appearance, and traverſe it: and when he 


is warned and will not anſwer, it is % a confeſſion that it 1 
true, and it was his fault he would not traverſe it. And where it 
was ſaid, that it may be taken by default upon two nibili returned, 
and ſo he ſhould be prejudiced, I thereto anſwered, there was not 
any miſchief; for if it ſhould be falſe, he might have an audi 
quertla, and ſo help himſelf, as Fitz. Nat. Brev. 104. I- And fo 
we concluded, that the judgment and execution ſhould be affirmed, 
and gave a rule to the prothonotaries, that ſuch courſe of vr 
ſhould be here uſed as conſonant to law and juſtice. ny 
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Smith againſt Riſley and Others. Cn 7. 
Trinity Term, 14. Car. 1. Rall | | 


JECTMENT. Upon a ſpecial verdict the caſe was, Paul 1f A. by inden- 
E Rifley was ſeiſed in fee of the lands in queſtion, and by inden- ture, made be- 
ture betwixt him and Sir Thomas Denton, Sir Alexander Denton, ern him of 
Thomas Rifley Is brother, and William Withers, ** COVEXANTED „ . the bro. 
« and agreed with them, That for the favour and affection which ther ard others, 
© he did bear to his wife and children in that indenture mentioned, who were ran - 
« and for the better maintenance, livelihood, and preferment of * conũ- 
« them, and to the intent to ſettle the lands, tenements, and here- ——ů—— 
« ditaments hereafter mentioned in the name and blood of the ſaid bis wite and 


& Paul Riſſey; he did thereby covENANT for him, his heirs and children, and to 


« aſſians, to and with the ſaid four parties and their heirs, that he feitle his — | 


« the ſaid Paul Riſſey and his heirs ſhall at all times from hence- Ms name 

« forth ſtand and eien of the ſaid tenements (in the declara- — 
« tion mentioned) to the uſe of the ſaid Paul Riſſey for term of his ſtand feifee to 
« life, without impeachment of waſte ; and after his deceaſe, to the uſeof him- 
« the uſe of Dorothy his wife for term of her life ; and after her _— life, and 
« deceaſe, to the uſe of the ſaid covenantees and their heirs. fe — 
„ NEVERTHELESS, upon ſpecial truſt and confidence, that they ter to the cove- 
« ſhall make leaſes and eſtates thereof, or of any part thereof, as nantees and 

« the ſaid Paul Ri/ley ſhall 42 by any his deed, &c. And in Weir beirs in 
caſe that he make not any ſuch appointment, then the ſaid co- any, 0p * 
« yenantees and their heirs ſhall — out of the rents, iſſues, and the uſes are wen 


« profits thereof, for his younger children hereafter named, v 12. raiſed by this 


« rothy, and Elizabeth, his three daughters, two hundred pounds brother, but not 
2 the daughters portions to be paid at their re 2 to the other co 
« ages of twenty years, and the ſons portions at their reſpective 48 

« ages of twenty-four years; and that the ſaid covenantees and YI" va 


* their heirs ſhall pay, allow, and give out of the rents, iſſues, and Abr. 783. 


« profits to every of the three ſons and three daughters ſuch rea- Plow. 30g. 
ſonable maintenance as they ſhall appoint ; and after the deceaſe Yelv. 5:. 

« of the ſaid Paul Riſley and Derecdy his wife, and the ſaid portions 8 * 

« levied, then to the uſe of Thomas Rifley, ſecond ſon of the ſaid Co. Jon "RY 
« Paul Rifſey (the now defendant), and the heirs of his body; and Comp. 9. 

* for want of ſuch ifſue, then to the ſaid Creſcens and the heirs of | 
his body (and fo to his other ſons, and then to the uſe of his 
daughters and the heirs of their bodies); and for want of ſuch 
iſſue, to the uſe of the right heirs of the ſaid daughters for ever.“ 

The jury find, that on the fifth day of September, in the ſecond year 

of Char/es the firſt, Paul Rifley died, and that Dorothy his wife ſur- 

vived him, and entered, and was ſeiſed, prout lex, &.: and that af- . 
terwards, viz. 12th September, 2. Car. 1. Sir Thomas Dentan and the 

other three covenantees by indenture, inrolled within ſix months 

in the chancery, bargained and ſold to the ſaid Thomas Rifley the 
brother the ſaid tenements, HABEXDUM to him and the heirs of his 

body, to the intent he ſhould perform the truſts in the ſaid firſt in- 


* denture mentioned, the remainder over, as is limited in the firſt in- 


denture. They find, that Mary, one of the daughters, attained to 
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the age of twenty years in the life of the ſaid Paul Riſiey; and tha 
Dorothy, another of the daughters, attained to the age of twent 

years after the death of the ſaid Paul Ric, in the life of her mother; 
and that none of their portions were paid; and that lam Riſi 
(the leſſor of the plaintiff), ſon and heir of the ſaid Paul Riftey, en- 
tered and made this leaſe, and the defendants ouſted him. E- þ 


fuper tetam materiam, &c. the defendants be guilty, they pray the 


diſcretion, &Cc. | 


And it was argued divers times at the bar by Warp and Hor. 
BOURN, for the plaintiff, and by PoRTER and GRIMsTON, for the 
defendants. And it was ſaid for the plaintiff, that this deed raiſed 
no uſes, becauſe all the four covenantees, except Thomas Riſley the 
brother, are ſtrangers in blood to the covenantor : and that Thum, 
Rifley the brother, although he were named brother, was named for 


diſtinction only betwixt him and Thomas Niſley the ſon, and not 
for the conſideration of blood to raiſe a uſe to him; and the in- 


tention was to ſettle an uſe in them four, for performance of the 
truſts mentioned in the deed, and for ſettling the uſes in them all, 


or elſe in none of them: and none of the conſiderations in the deed 


Pl. Com. $07. b. 


Co. lib 7. 40. b. 
Moor, 504. 


extend to Thomas the brother, nor is intended for his benefit; and 


ſo none of them can raiſe a uſe in him. For the firſt conũdem- 
tion is, for the preferment of his wife ; the fecond, for the prefer- 
ment of his children; the third, to raiſe portions for the uſe and 
benefit of his children; and there is not any benefit or profit men. 
tioned to the brother or his children : and if a uſe ſhould be raiſed 
out of the reſidue, it is upon a contingency, viz. after payment of 
the portion; and it now appears that they ate not — nor can 
be paid, becauſe the one daughter came to her age of twenty years 
before the death of her father, the other daughter before the n 
of her mother. | 


But ALL THE Corn reſolved, that the uſes are well raiſed, and 
veſted in Thomas his brother (but not in any other of the three co- 
venantees), becauſe he is of the blood: and one of the conſiden- 
tions is, for confideration to ſettle it in his blood, which is by the 
ſettling in the brother; and although it be not mentioned that it js 
m continuation that he is his brother, yet being his brother it ſuf- 
ficeth: and it is likewiſe ſufficient, becauſe the brother is to take 
eſtate to raiſe portions to his nephews and nieces, and alſo to ſettle 
eſtates upon them, according to his appointment: and here is not 
any contingent uſe, but only a truſt and confidence in the cove- 
nantee to execute the eſtate to his children; but no eſtate is in the 
children by any eſtate limited unto them: then when all the other 
covenantees join in a bargain and fale to Thomas the younger ſon, 
he hath a good eſtate. Whereupon by THE wHOLE Covxr it wa 
adjudged for the defendant. 
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Cook againſt Cook. cn 8. 
Trinity Term, 14. Car. 1. Rell 1446. | 


FRROR of a judgment in waſte. The error aſſigned was, Be- Waſte may be 
cauſe the plaintiff declares, that the defendant fecit vaſium in a commitred in 
cloſe in ſuccidendo three oaks, aſhes, and fix black-thorn trees grow- — 
ing, &c. The jury found the waſte in ſuccidendo th:ee oaks, three ;,,, —— - 
aſhes, and fix black-thorn trees, exiflentes arbores maeremu ; and to be timber, 
found damages jointly for them all. Ce. Lit. 53. | 
MALLET moved, that it was error, for black-thorn trees cannot Dyer, 65. 
he timber, nor is there any waſte lies for them, unleſs they be Moor, $22. 
growing in hedges, which ought to be ſpecially ſhewn ; therefore 3. —_ en 
the giving of entire damages was erroneous : and it is apparent, wy 2 
that black-thorn trees are not accounted timber, where there are 1. Term Rep. 
other timber-trees growing in the ſame cloſe, as 40. Edu. 3. 55+ 
9. Hen. 6. pl. 10. G : os ; 
But THE Cour, ab/ente BERKLEY, agreed, that it is no error: 
for black-thorn in ſome countries may be accounted timber; and 
being averred in the declaration to be timber, and the iſſue found 
by the verdict, it is not to be doubted but that it is, timber. 
Wherefore the judgment was affirmed. 


— . ——  -- 


Powel againft Sheen. Cart ?. 


PROHIBITION was prayed to the council of the marches of The courts in 
Wales, For that upon a bill there for a ſuppoſed riot and hat- % cannot 
tery, to the plaintiff's damage of a thouſand pounds, they pro- — 
ceeded and gave ſentence againſt the deſendant, and awarded one — alty 
hundred marks damages to the plaintiff; where by their inſtruc- pounds. 

tions they ought not to hold plea of damages or debt above fifty Yoſt. 558. 395. 


pounds, 


Evers, the King's Attorney for the marches of Wales, anſwered, 
that by their new inſtructions they may hold any plea of riots or 
miſdemeanors, as the ſtar-chamber may. | 1 F 


But it was thereto replied, That although the ſtar-chamber o 
late time hath uſed to decree damages to the party, and the legality | 
thereof hath not been queſtioned, being a ſupreme court, it doth 
not therefore follow that other courts may aſſume unto themſelves 
ſuch a juriſdiction: and although Evers ſaid, that court is or- 
dained and eſtabliſhed by the act of 34. Hen. 8. c. 26. it was an- 
ſwered, that the ſaid act doth not authoriſe that court to do more 
than formerly had been uſed; and whether it were before thoſe 
times ſo uſed cannot be ſnen — Whereupon 1T was ADJUDGED, 


„  —_ „„ 


— — ——— — —— — — <A 


that a prohibition ſhould be granted. 


Pigot againſt Mary Pigot and Elizabeth Lewen. Car 29 
| Trinity Term, 14. Car. 1. Roll , ; 
APPEAL of the death of his father, whoſe heir he is, againſt Onan appeal of 
the defendants, Becauſe that they, videlicet, the ſaid Mary treaſon and ſe- 
Pigot PRODITORIE, and Elizabeth Lewen FELONICE, conſpired the 3 — = 
death of Roger Pigot the plaintiff's father, and late huſband to the — — 
laid Mary ; and 8 that purpoſe the ſaid Mary vyROD⁰IToR IE, and forthe murder 


the ſaid” Elizabeth FELON1CE, miniſtered to him ſuch a kind of amt father he 
| may lIKeou 


or dwo penires at his election; and if he general iſſue be joined at the bar the ſame time in which theap. 
pellees are arraigned, there is no neceſſity to file the declaration, ; p 
poiſon 


$32 Hilary Term, 14. Car. 1. In B. R. 


preor poiſon in a poſſet, which he, not knowing, drank up, and after. "T* 
egainſ ward within ſuch a time died; ſo the ſaid Mary PROD ITORLE, and ſtat! 

gy ie? "x the ſaid Elizabeth rELONICE, him murdered and killed. the 
Janes, 425- They being hereupon arraigned in the king's bench, pleadedl go 
».Roll. Ab. 536. not guilty : and a venire factas was awarded to try them at the bar the 


H. F. C. 182. in Michaelmas Term, 14. Car. I.; and after evidence apparent againſt 
2. lat. 329. the ſaid Mary, and doubtful againſt the ſaid Elizabeth, the jury 


13 4 found the ſaid Mary Gui r, and the ſaid Elizabeth Nor cviity, 


x. Com. Dig. CHARLES JONES, for the defendant, now moved in arreſt of Jude. 
365: 369+ 372. ment, that there was not any declaration upon the file in the (aid 


4. Com. D'8* Michaelmas Term, as it ought to be. 


3-Bac-Ab. 124. But MAYNARD, for the plaintiff, ſaid, that this appeal was ar. 

2: Hawk, P. C. raigned at the bar / Trin T. mY, 14. Car. 1. and „ 

— being at the bar, inſtantly pleaded thereto the ſame Term; and ſo 

it is well enough without other declaration filed, which is the 

uſual courſe in this court; and that no other declaration is to be 

filed: but if they had not pleaded the fame "Term, or if they had 

leaded any other plea than ** not guilty,” ſo as there had becn ad- 

journment to another Term, then the declaration ought to haye 
been filed. —ALL THE CouRT were of that opinion. 


HoDDESDEN, the Secondary, ſaid, that the ufual courſe was ſo. 


An appel of A SECOND EXCEPTION was taken, Becauſe there was but one 
death may be wenire facias, where there ought to have been ſeveral venire facias 
again? one for in the appeal; fo they are ſeveral offenders, eſpecially the one 
pry weaſer, being charged with treaſon, the other with fe/ony : and for tliat pur- 


— me eg poſe vouched the Old Bk. of Ent. 46, & 47. and New Bk. of Eul. 5). 


tanie court. MAYNARD, for the plaintiſf, thereto anſwered, that the plaintiff 
x. Com. Dig. might take one venire facias, or ſeveral wenire facia; for doubt of 
566. 363 challenge; and ſo is 9. Edw. 4. pl. 27. 
ALL THE Covxr were of this opinion. Whereupon it wa 
- adjudged for the plaintiff; and judgment was given, that the ſaid 
Mars mould be burnt to death (a). | 
(a) See 30. Geo. 3. c. 48. by which this judgment is aboliſhed, 


Cas: . James againſt Tutney. 
Cujus Principium Ame, Page 497. 
In replevin of 2 T HIS Cafe was now argued at the bench by BERKLEy, Jaſtic, 
diſtreſs taken MYSELF, and Jones, Juſtice. 
_— The ſole queſtion was, Whether, as this caſe is, damages an 


5 coſts ought to be given to him who juſtifies this diſtreſs as bailif, 


make:conu- being adjudged for him; or, whether the giving of damages and dy, 
once as bailiff 7 7 17 
* colts be erroneous | tas 
manor, andthe BERKLEY argued, for the defendant in error, that the damages | ten 
dict befound and Coſts were well given, and no error; for by the 7. Heb. * 
bine * E. 4 it Bs erpreſſad, „That every avowant, and ever | 
— 72 % '« other perſon or perſons that make avowry, conuſance, or juſt | 2 
—— « fication as bailiff in a replevin or ſecond deliverance, for any Ic 
— 334. rent, cuſtom, or ſervice, if their avowry, conuſance, or juſtifc gro1 
Gro, Ez. zoo. tion be found for them, or the plaintiff barred, ſhall recon 5 
22 « coſts and damages, as the party thould have done if they had f- 
7 * | 
Cro, 1 $20 2. Roll. Rep. 23. Dougl, 209. note (2)r 3. Term Rep. 235, « cmal! no 
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« covered.” And he conceived, that by the expreſs words of the Jus: 
ſutute he ought to have his damages and coſts ; for he is within againſt 
he word © cuſtoms ;” for he diſtrained for a duty demanded, r. 
unded upon a cuſtom ; and if not, yet eſpecially he is within ob. 259. 
the intent and £quity of the ſtatute : for in ſtatutes, although par- La. Ray. 758. 
iculars be enumerated, yet it excludes not, but that whatſoever is 2. Com. Dig, 
within the fame reaſon and equity ſhall be taken to be within the 54% 
farute. As the ftatute of Meſiminſier 2. de donis conditionalibus 
expreſſed divers Kinds, yet other gifts not mentioned are with- 
in the aid ſtatute ; ſo the ſtatute 27. Hen. 8. c. 10. of jointures, Co. Lit. Set. 28. 
mumerates divers particular eſtates which are jointures; yet in 
[ermn's Caſe (a), other eſtates within the ſame reaſon are within 
the ſtatute: alſo in the expoſition of ſtatutes, when the words make 
roviſion for certain perſons, yet they ſhall be extended by equity 
to others ; as the ſtatute of Bigamy, and the ſtatute of 23. Hen. 8. 
« 15. of Coſts, which are expounded larger than the words: ſe 
Partridze's Caſe (b), leaſe for years, is within the ſtatute of Cham 
perty; and the Y EAR-BoOK 19. Hen. 8. pl. 11. is expreſs, that the 
lefendant ſhall recover damages upon demurrers, yet it is out of 
the words : and here as this caſe is, a diſtreſs being for a cuſto 
duty, he conceived, that damages and coſts are recoverable, as w 
by the 7. Hen, 8. c. 4. as by the 21. Hen. 8. c. 9. which adds, 
That the avowant for damage fe/ant ſhall have coſts. But he 
held, that if the lord avow for relief, or pro valore maritagii,f as he 3- Com. Dig, 
may, yet that is out of the ſtatute ; for they are not ſervices and 115. 
cuſtoms, but flowers or fruits fallen from them, and therefore they 
ue out of the ſtatute: and he cited for this 26. Hen. 8. pl. 8.; and 
m2vowry for an amercement in a leet is out of the ſtatute,-becauſe 
it is not grounded upon cuſtom: and for proof thereof he cited 
Grey's Caſe (c), and Greifley's Caſe (d). Whereupon he concluded, 
that judgment ſhould be afirmed. ng 2; | 
The fame day I argued the ſame way; for this being a general 
ſtatute, ought whe taken liberally to remedy the — michel 
which was at the common law, that the avowant diſtraining juſtly, 
ſhould be at the charge to defend his act in diſtraining, and ſhould 
not be allowed coſts nor damages, to the encouragement of thoſe 
bo tortiouſly denied their duties, ſuing out replevins merely for 
rexation ſake, and in diſcouragement of thoſe who diſtrained, 
yho by the common law had neither, coſts nor damages allowed 
them for their lawful: diſtreſſes; wherefore to remedy this miſ- 
chief were the ſtatutes of 7. Hen. 8. c. 4. and of 21. 8. c. 19. 11. Co. 73. b. 
ade, which ought liberally to be conſtrued for advancing the re- 
medy, and ſuppreſſing the miſchief, as in Heydan's Caſe (ej. And 
It ſhall be conſtrued according to the intent of the makers, which 
tended by 7. Hen. 8. c. + to give coſts to the defendant where he 
prevailed, as the plaintiff ſhould have bad, if he had recovered : 
nd although they mention rents, cuſtoms, and ſervices only, and 
e preamble extends only to thoſe rents, cuſtoms, and fervices 
ich lie in tenure, yet the ſecond part, whereupon this opinion 
Y art,. Pinion 
grounded, is not ſuch rents, &c. referring to the preamble, but 


: (a) 4. Co. I, 2+ a» (d) 8. Co. 38. 4t. 4, ; : 
(b) Plowd, (e) 3. Co.. 
(c) 5. Co, 38. 
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2- C. 28. 


| 8. Cro. 130. 


b a and Caſe (c), a caſe is cited upon the flatute of 9. Rich. 2. c. 3 


therefore it 
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all rents, cuſtoms, and ſervices ; ſo all manner of cuſtoms and 
ſervices are within the intent of the ſtatute. And 7 conceived the 
caſes eoncerning diſtreſſes for relief, valore maritagii, and for amerce. 


ments in leets, to be likewiſe within the ſervices of 7. Hen. 8. c. 4. 


and 21. Hen. 8. c. 9. becauſe they are in nature of ſervices, and tg 


be expoundedas diſtreſs for cuſtoms and ſervices ; and therefore 


in the caſe of Shepward v. Mackworth (a), where the bailiff of 
Lord Berkley diſtrained for relief, and the queſtion was, Becauſe 
the land had been in ward to the queen by reaſon of other lands 
held of her majeſty by ſervice in capite, whether the heir ſhould pay 
relief to other lands at his full age? it was adjudged, that he 
ſhould ; there damages were —_=_ by the jury to the avowant: 
and although Porn am adviſed, becauſe it was anew caſe, that the 


- avowant ſhould take his judgment for the relief, and releaſe the 


damages, which he did, yet/that doth not prove that no damages 
were due, but that it was doubted only ; and there is not any reſo. 
lution nor opinion to the contrary in that caſe (5). And all the 
Precedents are, that 1 2 and coſts have been allowed to avow- 
ants in ſuch caſes; therefore I concluded, that judgment 
ſhould be affirmed. 


Jos, Fuſtice, argued to the contrary, and ſaid, We are here 
upon the expoſition of the ſtatutes; and multitude of precedents 
will not ſerve for the expoſition of the ſtatutes, unleſs after debate 
in court they be mentioned to have been ſo adjudged ; but no 
ſuch precedent hath been ſhewn, but a multitude which have 
fied /ub ſilentio without debate. And for the matter he held, that 

t was ont of the words and intent of the ſtatute; for the firſt part 
of the ſtatute is, Where a diftreſs is for rents, cuſtoms, or ſer- 
« yices in lands, &c. that the avowry ſhall be upon the land;” fo 
that extends only to ſuch rents, cuſtoms. and ſervices by which 
the land is held: and the ſecond part of the ſtatute of 21. Hey. 8. 
e. 9, which is ua, an expoſition of the former, is, © In ſuch 
« avowry for any rents, cuſtoms, and ſervices,” thoſe words are 
to be applied to former rents, cuſtoms, and ſervices ; and although 
the words be general, and fay not © ſuch rents, cuſtoms, and fer- 
* vices,” yet it is to be applied to the former. And where the 
ſtatute 21. Hen. 8. c. 19. intends further remedy than was beforf, 
je is by expreſs words, * upon diſtreſſes for damage feſant and other 
* rents,” which/extend to rent-charges, but no mention of dil. 
treſſes or avowry for any other cauſe, And in The Marquis of Ma. 


a writ of error, where, upon a recovery againſt tenant for lite, 
it was held, it ſhould not extend to other eſtates ; and the ſtatute 
of 4. Fac, 1. c. 3. which ſays, that & no coſts ſhall be given in 
* other cauſes than ſuch as are within the ſtatute of 23. Her. d. 
e. 15,” ſhewz, that without an act of parliament coſts ſhall not 
be given in other cauſes: and for the caſe cited here in an a 
for à relief damages were given, and for doubt of error releaſed by 
the ound K. doth appear of record that they were releaſed; 

I be intended they were diſallo by directions 0 


a Cro. Jac. 28. | (e) 3. Co, 3. 
þ) Sex Co, Ent. 579. 573+ Greifley's Cafe, 
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the Court: and for the caſes of damages and coſts given in ayowry Jau 
for amercement in leets, he knew, that in the 35. Eliz. in an _ <g9f 
nowry for an amercement in leet, damages and wh being given, Tornzr. 
ulgment was reverſed for that cauſe in this court. Therefore he 
concluded, that judgment ſhould be reverſed. p 


Nork, In his argument he ſaid, that in Lord Say's Caſe (a) it Neither the fla. 
r adjudged, that ſcandalum magnatum was out of the ſtatute of . of 21. Fac, 
21, Jac, 1, c. 16, of Limitation of Aﬀtions upon the Caſe, and ovt _— 
ofthe ſtatute of 27. Eliz. c.8. of Errors in the Exchequer Chamber, extends to ac- 
tecauſe not mentioned, although it be included in the words, . Ac- tions of ſcandal. 
tions upon the caſe.” mag natum. 

| 1. Sid. 143. 3. Mod, 43. 2. Show. 506. 


(a) Ante, 140. 


Eaſler 


— eee 6 


Fäaſter Term, $37 
25. Car. 1. In the King's Bench. 


Sir John Brampſton, Kur. Chief Juſtice. 
Sir William Jones, Kut. : 
Sir George Croke, Kut. Juſticet. 
Sir Robert Berkley, Kut. 
Sir John Banks, Kut. Attorney General. 
Sir Edward Littleton, Kut. Solicitor General, 


Memorandum. ein 
U Saturday the 4th of May 1639, amo 15. Careli regis, Sir jaaa Reve 


SERJEANT Rxve, of the county of Norfo/4, was ſworn promoted to the 
one of the Juſtices of the common pleas, ſucceeding Six mon pleas 
Ricard HuTTON, late ſecond Juſtice of the ſaid court, who 2 . 


died at Serjeants-Inn, in Chancery-lane : he was a grave, learned, Hanes. 
* and prudent ſudge, and of great courage and patience in all 
Proceedings. 


Cook's Caſe. -."- ad 


K was indicted for the murder of Mar/hal Upon his ar- To kill a me- 

raignment, he pleaded not guilty; and it was found, that the riffs officer you 
ſaid Mer ſhal was a bailiff to the ſheriff of Somerſet, and had ſeveral 3 while 
warrants upon ſeveral capias ad ſatisfaciendum againſt the ſail Cook ;5 break nn d 
and his father, directed to him and other bailiffs ; and that they, houſe for - wha 
by virtue or colour thereof, entered into the ſaid Cook's ſtable and purpoſe of exe. 
out-houſe, and hid themſelves there all night; and at eight of the <uting civil pro- 
clock the next morning came to Cook's dwelling-houſe, ard called pn ny 
him to open his doors and ſuffer them to enter, becauſe they had not murder 3 for 
ſuch warrants upon ſuch writs, at the ſuit of ſuch perſons, to arreſt it is vat lawful 
him, and willed him to obey them. But the ſaid Cook commanded to break open 
them to depart, telling them, they ſhould not enter. And nn —— 
thereupon they brake a window, and afterwards came to the door — don 
of the ſaid houſe, and offered to force that open, and brake one of a right to d. 
the hinges thereof. Whereupon the ſaid Cook diſcharged his muf- fend hir own 
ot at the ſaid Mar/hal, and ſtroke him, of which ſtroke the day outs. 

llowing he died. The doubt was, Whether upon all this matter 372+ 


W. . 
he be guilty of murder or of manſlaughter ? — 1 429 


And it was now argued by RoLLE, for Cook, that it was not 1· Hale, 42.458, 
murder; for although a bailiff were ſlain, yet it was by his own . Hale, 117. 
rocurement in doing an unlawful aft, viz. in breaking the win- pe . 
dow and door, and attempting to enter and ſerve proceſs, which 8. Moc 173. 
15 not lawful for a perſonal duty, unleſs in the king's caſe; and for L4. Ray. 1026. 
that purpoſe he cited 5. Co. 91. 5. 92. Seamain's Caſe. 13. Edw. 4. Fn 311-3196 


| 10. St, Tr. 462. 
Cowper, 3. 1. Hawk. P. C. 168. 130. . Hawk, P. C, ch. 14, 4. N. Cotn. 27. 


M m 3 And 
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Coon Ca. And after argument at the bar, ALL 2 ſeriatim de- 
| livered their opinions, that it was not murder, but manſlaughter 
only; fot though he killed a bailiff, yet he killed him not in duly 
executing proceſs : for it is not murder, unleſs there be malitia 
1. Oro. 280. yr ecogitata, of malitia implicita ; as to murder one ſuddenly, or in 
ante, 133- reſiſtance of an officer oing his office ; but that laſt ought to be 
where he is duly executing his office, by ſerving the proceſs of law, 
wherein he is aſſiſted cum pote/tate regis et legis + but here this bailiff 
was ſlaim in doing an unlawful aQ, in ſeeking to break open the 
houſe to execute proceſs for a ſubject, which he ought not to do 
by the law : and although he might have entered if the door had 
been open and arreſted the party, and it had been lawful, yet he 
ht not to break open the houſe, for that is not warranted by 
(a) 5.Co.92.b. law {a) ; and eſpecially lying there in the night, and in the morning 
Cro. Jac. 486. breaking the window and offering to force the door, which is not 
9. ſufferable ; for under colour thereof one may enter who hath not 
— any ſuch authority; and every one is to defend his own houſe. 
March. 4. Yet THEY ALL HELD, that it was manſlaughter : for he might 
439. have reſiſted him without killing him; and when he ſaw him and 


2 ſhot voluntarily at him, it was manſlaughter. 


Hob. 62. 263. Foſter, 319. Loſt, 374. Cowper, 2. 3- Bac, Ab. %. 


If amangintend- But Joxxs ſaid, that it was reſolved by the Chief Juſtice and 
1 himſelf, and the Recorder of London, at the laſt ſeſſions at Newgate, 
breaker in bis in the caſe of one Milliam Levett, who was indicted of the homi- 
own houſe, hap. Cide of a woman called Frances Freeman, where it was found by 
peas by miſtake ſpecial verdict, that the faid Levett and his wife being in the night 
—ä N in bed and aſleep, one Martha Stapleton, their ſervant, having pro- 
- cannot be jm... Cured the faid Frances Freeman to help her about houſe-butineſs, 
puted to him as about twelve of the clock at night going to the doors to let out the 
2 criminal ac- faid Frances Freeman, conceived ſhe heard thieves at the door of- 
tion. fering to break them open; whereupon ſhe, in fear, ran to her 
| March. g. maſter and miſtreſs, and informed ſhe was in doubt that 
W. Jones, 429. thieves were breaking open the houſe-door. Upon that he aroſe 
Plowd. 343- ſuddenly and fetched a drawn rapie. And the laid Martha Staplc- 
eren, left her maſter and miſtreſs ſhould ſee the ſaid Frances Freeman, 


_ Kely.'136. 


+. Hale, F C. hid her in the buttery. And the faid Levert and Hellen his wife 
39- coming down, he with his ſword ſearched the entry for the thieves: 
1. Hawk. P. c. and ſhe, the ſaid Hel en, eſpying in the buttery the ſaid Frances 
110-117 Freeman, whom ſhe knew not, conceiving ſhe had been a thief, 
crying to her huſband in fear, ſaid to him, © Here they be 
that would undo us.” Thereupon the ſaid William Levett, not 
knowing the ſaid Frances to be there in the buttery, haſtily entered 
therein with his drawn rapier, and being in the dark and thruſti 
with his rapier before him, thruſt the ſaid Frances under the 
breaſt, giving to her a mortal wound, whereof the inſtantly died: 
and whether it were manſlaughter, * prayed the diſcretion of 
the Court—And IT was RESOLVED, that it was not; for he did 
it ignoranfly without intention of hurt to the ſaid Francey : and it 

© was there ſo reſolved | | | 


(a) But to execute a copia: uilagatum, Buſt. 146, Moor, 606. 4. Levn, a. 
the houſe of the outlaw, it is ſaid, may be = "by man, , 
broke open. 2, Hale, 204, y. Co. 51. | 


But 
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gut here they held clearly, that it is manſlaughter, hecanſe hej Cor Ces. 
keing and knowing him, ſhot at him voluntarily and ſlew him. | 
Whereupon they all reſolved, it was not murder, but homicide 


only. Vide 13. £dw. 4. pl. 9. 18. Edw. 4. Pl. 4. 


Perk inſon againf! Gilford and Others. Cart 3 
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DEBT againſt Gifford and others, executors of M illiam Collier, 

e/q. late ſheriff of the county of Dor/et, for two-and-twenty 
pounds ten ſhillings. Mhereas the plaintiff had recovered in the 
common pleas againſt the executor of Milliam Paw!ett a debt of 
one kundred pounds, and two-and-twenty pounds ten ſhillings for 

„the debt and damages de bonis teflatoris, ſi, Wes ;' of ſi non, 

the aid two-and-twenty pounds ten ſhillings de bonis proprits : and 
the record being removed into this court, the plaintiff had a fieri Ante, 177. 
facias directed to the ſaid William Collier, ſheriff of Dorſet, for the 5. C. Narch. 15. 
erying of the ſaid two-and-twenty pounds ten ſhillings damages gan >» apt 
of the goods of the ſaid executor: and by virtue thereof he levied 927. 
the fad two-and-twenty pounds ten ſhillings, and afterwards died Cro. Eliz. 566. 
without paying, &c. : whereupon he demanded it of the ſaid exe- Tut. $58. 
cutors, and they had not paid it, per quod attio accrevit. The de- 1. Nutr. 27. 


&ndants pleaded non debet; and found againſt them. 


MALLET moved in arreſt of judgment, 

Fiss r, Becauſe the recovery of the ſaid debt of 1221. 108. is in Ia debt for mo- 
the common pleas, and the execution by fieri facias is in the king's 9 _ 
bench, and he doth not ſhew how he came out of the common plcas n V jedgment 
into this court to have execution.— ed non allocatur for in the in c. B. it is 
cord it is mentioned that it is here duly, which ſhall be intended ſufficient io al 
ty be by a writ of error, or other due means: and it is not neceſſary — the 
to ſhew all the circumſtances how it came hither, 8 * 


8. C. March. 13. 8. C. Jones, 430. 2. Mod. 21. Lutw. 120. 


Tux SxconD OBJECTION, Becauſe it doth not appear that upon 
the fer: facias awarded it was ever returned ſerved here, ſo as there 
is no record to charge him; for if there were any record appearing 
that he had levied it, then peradventure he might charge the ſheriff. 

Tux Tump OsJecT1ON, Becauſe he chargeth him in action Debt lies on @ 
of debt, whereas there was never any ſuch action brought before; e recon 
but (if it had a by the record that the money was levied) '* 


he might have had accompt, or action upon the caſe, or a ſcire fa- d. 296+ 
cia, but never an action of debt. ; 1 a 3 — 343. 


Taz Fovarh OsBJecTiON, That although the action lies Nebt lies againſt 
againſt the ſheriff himſelf, yet it lies not againſt his executors ; for,che.execuqors of 
the non-payment is a perſonal wrong, wherewith his executors © ritt for the 
ue not chargeable, as debt upon an eſcape lies not againſt a ſhe- — ——— 
ff's executors. Fe 3 fievi facias, 

But BExxkI v, Jones, and MYSELF (BRAMPSTOR being abſent) Moor, 468. 

that the action well lies: for to the ſecond and third objec- 9. Co. 30. 

tions the Heri facias being duly executed, and the money levied by Sv.. 40. 
the ſheriff, the executor of Paulett the defendant in the firſt action 
s diſcharged, and may aver and plead it againſt any new execution 
to be awarded againſt him, as 21. Hen, 8. fol. . proves; and the 
e | ſheriff 
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Pear in fheriff is chargeable for the money to him who recovered it: and 
of a8 it is allowed that he might be chargeablein accompt, as Mat. 
Oxnz,s. id, ſo it is agreed he may be chargeable in debt; 0 he plainti 

and OTHERS. , ay * rg tor the plaintiff 

__ might have either debt or accompt, as appears in 28. Hen. 8. and 

8 4 G. 94. a. Slade s Caſe. And as, BERKLEy ſaid, the caſe is in 

Dyer, 22. THE YEAR-Book 1. Hen. 7. that a collector by acceptance of a 

1. Roll. 4b. 398. talley is chargeable in debt, fo the ſheriff, having levied the money, 

Roll. Ab. 410. is chargeable for ſo much in debt to him who recovered. And 

MALLET confeſſed, that in the common pleas it was adjudged, 

where the ſheriff returned a fier; feci, debt lieth againſt him. And 

BERKLEY faid, it was all one when he receives the money, for he 

is then liable, although he returns not the writ; for his not re- 

turning ſhall not aid nor excuſe him. And for the fourth objec- 

tion they held, that the ſheriff's executors are as well chargeable as 

9. Co.;o. himſelf: for, as Jowes ſaid, there is a diverſity where the theriff is 

Palm: 332. chargeable in his life for a perſonal tort or misfeaſance ; there his 

perſon is only chargeable, and there a#io moritur cum perſond : but 

anl. de. Where he is chargeable for levying of money, and not paying it 

over, that is for a duty; and there, if he dies, his executors are 

chargeable as well as himſelf; which is the reaſon, that for an 

eſcape by the ſheriff his executors are 'not chargeable : but there 

would be great miſchief if the ſheriff's executors ſhould not be 

alive in this caſe; for the plaintiff had a duty due to him from the 

executors of Pawlett the firſt defendant, who paid it to the ſheriff, 

and thereby. was diſcharged thereof: and if the plaintiff ſhould not 

| recover it againſt the ſheriff's executors, he ſhould be without re- 

(ve the cafe medy, which the law will not ſuffer (a). Wherefore they all agreed, 

of Hambly v. that the action well lay. And rule was given to have jadgment 

Trot, Cop. entered, unleſs, &. 

372+ ; : 

Cart 4- Goodwin againſt Anne Weſt. 

' Ante, Page 522. 


On 3. El. eig. THis Caſe was now moved again by CHARLES Jos in arr 
for not appear- of judgment, that the declaration was not good : * 
e cauſe he doth not ſhew, that he left the writ with the defendant? 
De.” for the ſtatute is, If they be ſerved with proceſs ;”' and it is not- 
place, and day, ſerving of proceſs when the writ is not left, although it be read 
with « ftillivy, unto Vo party and a note left of the cauſe, place, and day. 
if accepted, is non allocatur for Joxks, BERKLEY, and MYSELF held it to bea 
2 ſufficient ſerving of the proceſs within the intent of the ſtatute, and 
2 — according to the uſual courſe and practice; for there may be two, 
af was ned three, or four names of witneſſes in one writ (and fo there be 
wiered by the uſually), and he cannot leave the writ with every one of 
—— — and it would be very chatgeable unto the ſubject to have fey 
cannot recover, writs for every witneſs. . 4s PEI 

Jones, 430. March. 18. 5. Mod. 355. 2. Bac. Abr. 294. Dougl. 3538. 


A net. ho Tk Sxcoxp ExcerTION, Becauſe he ſheweth that be paid to 
is ſerved with a her twelvepence for her paim, and ptomiſed to pay to her as much 


1 


>", mayo more as ſhe would require, when ſhe cameto be a witneſs at Glouce/ter, 
; —_ which is not ſufficient, according to the ſtatute: for the ſtatute 15, 
B. R. H. $14; that © he ſhall pay ſufficient charges for her travel, according o 
Black. 36, tlie diſtance of the place, and the quality of the perſon ſo to 

1150. ; & 14. Ray, 1529. 4. Hawk, P. C. 640, « paid; 
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6 paid and the witneſs is not bound to accept his promiſe for the Goopwrn 
eüdue.— Sed non allocatur : for when it is alledged that he paid to —_— 
her twelvepence, and promiſed to pay the reſidue when ſhe came 225 
to Glouceſter, and ſhe accepted thereof, ſhe is then bound to come, 
for ſhe hath accepted of his promiſe for the refidue ; otherwiſe ſhe 
might have refuſed, and not told him ſhe would accept of his 
miſe. . 
Tux Tap ExcePT1ON, Becauſe the plaintiff doth not ſhew, Ia an action on 
that he is endamaged by her mo ee viz. that the verdict — — 
inſt him, or that he was inforced to be non- ſuited, or any . — 
other grievance ; for ſo is the ſtatute, that © the party grieved ance, the plain- 
« ſhall have his part of the ten pounds, and his further damages u maſt era 
« taxed by the Juſtices before whom, &c.” But GRIMSToOo, for 2 
the plaintiff, anſwered, that the action being brought only for the hs cn. 
ten pounds, and not for further damages, it is well enough; and mony. 
the ten pounds is due for her non-appearance tu the king and the Ante, 522. 
— vo ALL THE JUSTiCEs held, that the declaration was ill Jones, 4317 
for is cauſe ; for there ought to be a party grieved by the non- 
appearance, otherwiſe there is no cauſe of forfeiture: and ſo is the 
expreſs ſcope and words of the ſtatute. Wherefore it was adjudged 


for the defendant, ab/ente BRAMPSTON. 


Bradſey againſt Clyſton. Ca g. 


DEBT upon an obligation of one hundred pounds for not per- Anaward that 
forming of an arbitrament, where the award was, That the the fades 
&fendant ſhould acquit and diſcharge the _— concerning a — apr 
bond of one hund : pounds, — the plaintiff and defendant þjainriF of and 
were jointly bound for the nt o unds to 7. S. The from a bond 
r nn 7 which others 
RoLLE now ſhewed for cauſe, that the arbitrament was void, to . 
award that he would acquit and diſcharge him of a bond made to a ger de good. 


ſtranger ; for it is not ig his power to procure a diſcharge (a). March. 1 K. 
2 7 — . that the pony | may _ acquit and diſ- E 
rge, &c. if the fifty pounds be e at a future day, as it is 1 . 
here to be intended it 45 ot | 8 3 * 114 
1. Med. 9. 3. Mod. 331. 2. Keb. 546, Lotw. 524. Carth. 378. . Bac, Ab. 146. Kyd on 
Awards, 105, _ 
A Second ExcEPpTION was taken, Becauſe the ſubmiſſion is, Under a ſub- 
to ſtand to the award, ſo as it be made under hand and ſeal, ready miflion ſo a <6 


to be delivered to the parties: and he faith, that they made the ar- 10 be deten 


bitrametit before the day (viz. ſuch a day) under their hands and on ſuch a day, a 
ſeals; and he doth not fay * ready to be delivered.” — 8 


But ALL THE Con r held, it was well enough, for the words are before the day, 
hot © and to deliver, but * ready to be delivered; and when it is without ſaying 


under hand and ſeal, it is intended © ready to be delivered: and e „% 


the declaration being read, it was expreſly that it was © ready to be nd 2 n 


Elivered,” Whereupon it was adjudged for the plaintiff. © | ones 341. 
Nach. if. Hard. 29g, y. Mod. 331. Cartb. 378. Lutw. 524. Ld. Ray. 247» 
( Vide 4. Ann, c. 16. f. 12. 
Daly 
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ce 6. Daly againſt Bellamy and Others. 


A defendant A TTAINT brought by the plaintiff in treſpaſs of battery. Th 
mall not have A verdict was a 1 'pa lie 
= —— 4 MAYNARD now moved, for the defendant, upon the ſtatutes of 
by a plaintiff, 21. Hen. 8. c. 9. and 23. Hen. 8. c. 15. that the defendant ſhould 
although rhe have coſts ; becauſe the plaintiff, if he had avoided the veidict by 
verdi@t is . attaint, ſhould have bad coſts. | 
But ALL THE CovukT agreed (ab/ente BrRAmPpsToON), that he 

_ — ſhould have no more coſts: for if the 2 verdict had paſſed for the 
— — K De : Proud, whereby he ſhould have had coſts, or if the ſaid verdict 
$533 aving paſſed _— him, thereupon he had brought this attain, 
and the jurors had been attainted, he ſhould have had ſuch coſts as 

he ſhould have had in the firſt ation, if it had been found for him; 

but he ſhould not have had more coſts in reſpect of the attaint: ſo 

2 conver ſo, where the firſt verdi& paſſed for the defendant, and he 

bad coſts, if the verdict be impeached by attaint, or be affirmed, he 

ſhall have no more coſts, but only thoſe which were given upon 

the firſt verdict. And HoDDESDEX faid, the practice of the Coun 


was always ſo. 


Ca33 7. Daniel againff Count de Hertford. 
| Trinity Term, 14. Car. 1. Roll 543. 
2. 1f intreſpaſs, ERROR of a judgment in the common pleas in treſpaſs, for de- 
ajuſtification 1 ö his cloſe with ſheep. The defendant juſtifies, Be- 
chat the prige of cauſe the prior of D. was ſeiſed in fee of ſuch a great cloſe in D. 
D. was fried in and was ſeiſed in fee of the paſturage in the place aforeſaid, for all 


* 4 his ſheep /evant et couchant in the ſaid great cloſe at all times of the 
place where, for year. 1 he plaintiff thereupon demurred ; and it was there ad- 


al his ſheep . judged for the defendant. MAYNARD, for the plaintiff in the writ 
| 2 of error, now aſſigns for error the point of the judgment: Fixsx, 
. Becauſe the defendant entitles the prior neither by preſcription nor 
without ew. grant: and this being a profit a prendre, in aliens ſolo, none can en- 
ing either a title himſelf by the courſe of the common law thereunto withort 
grant or pe- grant or preſcription; and this paſturage claimed, is but as com- 
feription. mon in its nature. SEcoNDLY, That this plea is not aided bythe 
Co. Lis. 122, ſtatute of 31. Hen. 8. c. . for that gives nothing to the king but 
+ Co. 37-97- what the prior lawfully had; and therefore it ought to be ſhewn 
— Ab. 38g. how the prior was entitled thereto. | | 
Rol L E, for the defendant in the writ of error, faid, that the plea 
is good; and was ſo adjudged upon demurrer in the common pleas; 
and that it was a good plea, although it were pleaded at the com- 
mon law before the ſtatute: for this paſturage claimed for ſheep 
>  levant et couchant upon the defendant's land is common appendant, 
and cannot be ſevered from the ſoil by grant; and then to make 
preſcription thereto is not good, as it is 4. Hen. G. pl. 13. and 
| 3 Etw. 4. : and if it were not good at the common law, yet the 
ſtatute aids it, by pleading that the prior was ſeiſed thereof in fee 
at the day of the diſſolution; otherwiſe it would be yery.miſ+ 
chievous, the priors and other religious perſons at the time of their 
difÞplution ſeeking to deface and ſuppreſs all their deeds, and to — 


6 


3 
- 
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ecal their lands and eſtates which they then held; and therefore Davin 
ſuch general averments had been allowed, as it is held in the caſe = 
of the Archbi/hop of Canterbury (a), and in the caſe of the Abbot of — = 
Strata Marcella (6). | x 


Tux CovkrT inclined to that opinion; but becauſe it was de- 2. Co. 48. b. 
pending upon demurrer in the common pleas, they would not haſ- SU. 
tily proceed. Wherefore day was given until the next Term. 


(s) 2. Co. 48. (b) 9. Co. 24. 


The Caſe of Edwards and Rogers. ca 8, 


Ame, Page 254. 


T Caſe was now argued by MAVNA RD for the plaintiff, and A grandfather 

by FARRER for the defendant. And BERKLEY and MYSELF ena fine of | 

deliyered our opinions, that this fine by Andrew, the uncle of Mil- = _w — 

lam the ideot, who was ſeiſed of the inheritance (he dying in the beir atfo to B. 

life of Milliam, ſo as nothing ever attached in him), ſhall never bar may plead quad 

William the defendant, who was grandchild of the ſaid Zndrew, be- f aibil 

cauſe he claims nothing by or from him, but only from William eu ems 

the nephew of Andrew, who ſurvived the faid Luer and he — — 

makes his title as heir to the ſaid Milliam the nephew who was laſt gree from his 

ſeiſed, not making therein any mention of Andrew, as of one from erandfather. 

whom he claims, but only as drawing his diſcent from him by ante, 5328. 
of pedigree, and not by way of title: and therefore it was 

compared to Hobbes Caſe, Co. Lit.8. a. where the father is attainted 

of felony, having ifſue two ſons, and the one of them purchaſeth 

lands, and dies without jiſſue, it ſhall not bar the other ſon to claim 

x heir to his brother; and the corruption of blood in the father 

ſhall not hurt him (0). | 1 
Noy, 158. 2. Roll. Rep. 93. Lit. Rep. 38. 2. Sid. 25. 27. Cre. Jac. 339. Vent. 478.423. 

BraklxV compared it to the caſe in 10. Eliz. Dyer, 274. where 

there were two brothers: the eldeſt hath good cauſe del petition de 

erat ; the youngeſt ſon hath iffue a ſon, and is attainted of felony, 

and is executed. The eldeſt ſon dies without iſſue; the. iſſue of - 


the younger ſon is barred of the petition, becauſe his blood is cor- 


rupt, and he cannot claim but by mentioning his father, and from 2. Be. Ab. 52 ;, 
him, &c. But here foraſmuch as he doth not claim nor derive by 3- Com. Dig. 


— levied the fine, we held, he ſhould not be barred by the 3 — 1.0. 
But ox xs conceived, that in regard Andrew is bound, and can- Crue en fine, 


not claim againſt that fine, and his grandchild cannot claim, but 159+ | 


be ought to make mention of him, that he is alſo barred ; and as 


his grandfather, if he had ſurvived, had been barred, ſo alſo ſhall _ 
his grandchild, who of neceſſity ought to mention him. Where- 
upon it was adjourned. | 


; | | e Csoper's 
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C 2. Cooper's Caſe. | 


A mafter,lodger, COOPER being indicted in the county of Surry of the murder 
or ſojourner in a of W. L. in Southwark, with a ſpit, he pleaded not guilty; and 
houſe, who kills upon his arraignment it appeared, that the ſaid Cooper, * pri- 
- mo _ ſoner in the King's Bench, and lying in the houſe of one Anne (ar. 
— os com. Ticke, who kept a tavern in the Rules, the faid . L. at one of the 
mit burglary or Clock in the night, aſſaulted the ſaid houſe, and offered to break 
Homicide, are open the door, and brake a ſtaple thereof, and ſwore he would en- 
exempt — ＋ ter the houſe and ſlit the noſe of the ſaid Anne Carricte, becauſe he 
1 was a bawd, and kept a bawdy-houſe. And the ſaid Cooper dif. 
Pu. b. 2-6. 5. ſuading him from thoſe courſes, and reprehending him, he ſwore, 
Bratton, 155. that if be could enter he would cut the ſaid Cooper's throat: and he 
2. Hale, 4879. brake a window in the lower room of the houſe, and thruſt his 
5. Co. 93-2. Tapier in at the window againſt the ſaid Cooper, who in defence of 
13388 the houſe and himſelf thruſt the ſaid . L. into the eye, of which 
ay 23 ſtroke he died. 7 

Nenn. ,. The queſtion was, Whether this were within the flatute of 
Pri. P. L. 212. 24. Hen. 8. c. 5. ? 


1. ke P. C. Tur Court was of opinion, that if it were true he brake the 


487. houſe with an intent to commit burglary, or to kill any therein, 

>. Hawk. P. C. and a party within the houſe (although he be not the maſter, but 

__ a lodger or ſojourner therein) kill him who made the aſſault, and 

intended miſchief to any in it, that it is not felony, but excuſable 

dy the ſaid ſtatute of 24. Hen. 8. c. 5. which was made in affirm- 

ance of the common law : wherefore the jury were appointed to 

conſider of the circumſtances of the fact; and they being a ſub- 

ſtantial jury of Surry, found the ſaid Cooper not guilty upon this 
indictment: whereupon he was diſcharged. 


'Carn 10. Sir Martin Lyſter again} Home, 


Troyes for a PF ROVER AND CONVERSION of an hawk, called a ramiſk 
naws a de faulcon, ſuppoſing that he was poſſeſſed of that hawk ut 4. 
2 * 2 et 28 omiſit, and that ſhe came to the defendant's 
40, for it hey Land; and be knowing her to be the plaintiff's hawk, yet being re- 
be ivtended ts quited had nat delivered her, but converted her to his own uſe. 


3 re- Upon not guilty pleaded, a verdict was found for the plaintiff, 


5 Wutrlock moved in arreſt of judgment, that the declaration 
darn” ag was not good to maintain this action, Becauſe he doth not ſhew 
262. that ſhe was a reclaimed hawk, and made tame, nor that ſhe had 
Moor, 691. bells or varvels to ſhew who was her owner: and a ramiſh hawk 
8338 is properly ſuch an one as liveth inter ramos, and from thence hath 
Owen, 93. ts name; and therefore relied upon THE Book 14. Eliz- Dyer, 306. 


Lot. 1359- Sir Richard Fines" Caſe. 5 5 
Jones and BERKLEY inclined to this opinion. 


Es 263} But I conceived the declaration to be good enough, becauſe * 
| aided, by the allegation, that he was poſſeſſed of the faid _ 
ur de bonys propriis z and that the defendant, knowing her to his 
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& Richard Fines; for there, although the faid exception was 
taken to the count, yet it doth not appear but that the count was 
there held to be enough.—But — the defendant's plea 
mas held good, it was adjudged againſt the plaintiff, not for the 
inſufficiency of the count, but upon demurrer upon the plea in 
bar, which was held ſufficient. Vide 1. Co. 17. Caſe of Swans, 
of what beaſts and birds a man may have property. 

This caſe was afterward moved again in Hilary Term, 15. Car. 1. 
and then, becauſe upon divers former motions the Court was al- 
mays divided in opinion, the plaintiff, for his greater expedition, 
conſented that eras ſhould be entered againſt him: — ſo the 


dave coſts in his former a&ion.—But becauſe the verdict was 


judgment was entered, quod nhl capiat per billam. 8 
Tux PLAINTIFF brought a new action in the common pleas, 1t judgment 
ind amended the fault in his declaration, and had — by — 8 

conſeſſion of the action, and only three pounds damages given by Plaintiff in a 
a London jury; and thereupon HExDEN moved in this court to na 


54S 


his hawk, converted her, &c. And it differs from the caſe of Jin Mas ru 


LysTEn . 
ag ainft 
HOME. 


action ſhall 
not recover the 
coſts of the firſt. 


e of found for the plaintiff, and upon exception to the declaration Ante, 175. 


judgment was given againſt him, THE Covar held, that no coſts C1. 1, 


the ſhould be given. © 


1. 
*. Com. Dig. 549+ 2. Bac. Ab. 
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| Trinity Term, 
15. Car. 1. In the King's Bench, 
Sir John Brampſton, Kut. Chief Juſtice. 


Sir. William Jones, Kut. 
Sir George Croke, Knut. Tuſtices, 
Sir Robert Berkley, Kut. 


Sir John Banks, Knt. Attorney General. | 
Sir Edward Littleton, Kut. Solicitor General. 


—  —  —  — __— 


Swyft, Subchantor, and one of the Vicars Choral of 
Litchfield, againſt Eyres and Others, Leſſecs of Sir 


Cavs 1. 


Edward Peto. 
Trinity Term, 12. Car. 1. Rel! 


The grant of a DEBT upon the ftatute 2. Ew. ö. c. for nat ſetting forth 
nemainc\r or the tithes of one hundred and — acres of lands in Che/- 
veverſion 1 fertan, whereof the ſaid ſubchantor and vicar were proprietors, 
— before they carried away their corn, for which the plaintiff de- 
— mands the treble value, viz. one hundred and thirty-five pounds. 


n Upon nes debet pleaded, it was found by ſpecial verdict, that the 

March. 31. fybchantor and vicars choral of Litchfield, being ſeiſed in fee of 

Þm 435: the rectory appropriate of Cheflerton, within which the ſaid one 

2- Rell. 52. 3. hundred and forty acres of land lay and were parcel, in the twenty- 
5. 3. y 7 al par 

ninth = of Henry the cighth, by indenture demiſed and let to 

Jebn Peto the tithes of the rectory for forty-two years (with an 

exception of the privy tithes, the four offering days, and the 

tithes of a meadow called The Par/on's Hay, and the preſentation 

to the vicarage of Chefterton), rendering gl. 16s. 8d. : and that 

afterwards, by indenture tripartite, dated 26. February, 5. Edu. b. 

betwixt the ſubchantor and vicars on the firſt part, Richard II cl. 

ward of the fecond part, and John WVordward, father of the faid 

Richard Woedward, on the third part, reciting the faid leaſe of 

29. Hen. 8. and that the ſaid John Woodward had bought the faid 

keaſe of the ſaid John Peto, they confirmed and ratified the faid 

leaſe ; and further, for a great ſum of money to them paid, &c. 

| demiſed and granted to the ſaid Richard Woodward and Jahn I io. 

ward all the ſaid tithes, with the tithe hay (except the faid privy 

tithes, and the ſaid four offering days, and the preſentation of the 

clerk, &c.), HABENDUM from and after the ſaid term and deter- 

« mination thereof and the years in the ſaid indenture compriſed, 

in manner and form following, that is to ſay, to the faid Kichord 

* Joudward, for one month after the end and determinationof 

© the ſaid term and years within the indenture compriſed ; and 

« after the ſaid month fully determined, to have and to hold the 

« ſaid tithes and premiſes (except before excepted) to the faid 

Jahn Woredward, his heirs, and affigns, for ever, rendering 

61. 48. 4d. per annum. And they find, that Dy virtue of this 

grant the tithes renewing of the tenements in Cheſterton . 
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had been enjoyed always after this grant: and further, that after- 
ward, viz. on the 234 March, 2. & 3. Philip & Mary, the ſaid 
ſubchantor and vicars choral made another indenture, which they 
find in hec verba, mentioning, “ that for divers great ſums to 
« them paid by Humphry Peta, and the rent therein afterwards to 
« be reſerved, they did Lanith and grant to the ſaid Humphry Peto 
« all that their glebe lands lying in Cheſterton, v1z. ſeventy- eight 
« acres of land, and alſo the demeſnes of the ſaid ferenty-eight 
« acres, with all profits, commodities, tithes 2 and predial, 
« whatſoever they be or ſhall fortune to be, belonging to the ſaid 
« ſubchantor and vicars, as parſons and proprietaries of the pariſh- 
« church of Cheſterton aforeſaid, as the tithes of pig, gooſe, lamb, 
« wool, calf, fiſh, ſwans, wood, and all other tithes whatſoever ; 
© AXD ALso the tithes of the ſaid ſeventy- eight acres, all which lately 
« were in the ferm or occupation of Margaret Peto, widow, de- 
« ceaſed; AS ALSO all other their rights and intereſts, tithes, com- 
« modities, and profits, in and to the ſame, which to them do be- 
long, or 2 to the parſon or parſons and proprietaries 
« of the pariſh- church of Cheſterton aforeſaid (the ſaid yearly rent 
« hereafter reſerved, and the nomination and preſentment of the 
« prieſt or curate there, with all offerings and offering days, and 
« privy tithes, as well of the manor-place as of other the inha- 
" L there, always excepted and reſerved to them and their 
« ſucceſſors for ever), HABENDUM to him and his heirs for ever, 
« rendering annually to them and their ſucceſſors fix pounds ſe- 
« — — our-pence.” And it is found, that the tithes 
of theſe lands never were in the tenure of the ſaid Margaret Peto; 
but they found, that ſome tithes and lands were in the tenure of 
the ſaid Margaret Peto : and it was alſo found, that Sir Edward 
Pets is ſon and heir of the ſaid Humphry Peto, and that the de- 
fendants were occupiers of the lands in the declaration mentioned, 
and carried the corn growing thereupon without ſetting out of 
the tithes. Et fi ſuper, &c. the Court ſhall adjudge it for the 
plaintiffs, they find for them, and that the tithes carried away 
were worth thirty pounds per annum, and the treble value is ninety 
pounds; for the reſidue, they find for the defendants. 


This caſe was argued at the bar by THE SoLicIToR GENERAL, 
RoLLE, and MAYNARD, {or the plaintiffs, and by THE ATTORNEY 
GENERAL, SERJEANT HENDEN, and GRIMSTON, for the de- 
ſendants; and this Term it was argued at the bench, and two 
queſtions made: | 


Fnsr, Whether the deed of the fifth of Edward the ſixth be 
good to convey the inheritance to 7obn Woodward ? 


SECONDLY, If the firſt indenture be not good, Whether the 
ſecond indenture of 2. and 3. Philip & Mary be ſufficient to con- 
vey them, againſt the ſubehantor and vicars, to Humphry Peto ? 
for if any of them be good, then the plaintiffs have no title. 


And as to the firſt, ALL THz. JusT1ces argued for the plaintiffs, 
that they have a goed title, notwithſtanding this indenture ; for 
this indenture is merely void, becauſe it is to convey an inhe- 
ritance in futuro; for the month is not to begin until the forty and 
two years be expired; and it is a grant of atereſſe termini, and no 

* grant 
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S«vr7, &. grant of a reverſion; for the inheritance is granted therein, whick 
Ji was not in leaſe before; and as it is an intereſſe termini for the tithe 
Evazs, cc. bay, ſo ought it to be of the reſidue, for there cannot be fraction 
of the eſtate; and then being only an intereſſe termini in Richurd 
Woodward, there cannot be a grant of a remaindet or reverſion 
to commence in futuro. And to prove this, fee 5. Co. 25. Buy. 

ler s Caje ;, and 8. Hen. 7. 3. et 38. Hen. 6. 34. 


A leaſe of * all Tux Stcond QresTION was, Whether the deed of 2. & 
** that glebe 3. Philip & Mary be fufficient to convey thoſe tithes, becauſe 
ed, . oy they never were in the tenure of Margaret Pets? And it wa; 
« venty-ciene ſtrongly urged for the plaintiff, that thoſe words in the indenture 
** acres of land, were a clauſe of reſtriction, and declares their intent that nothing 
« and alſo all ſhonld paſs but that which was in the tenure of Margaret Pets.— 
= the tithes of But ALL THE JUSTICES held, that it was a good grant, and no 
J reſtriction of the firſt words, becauſe there are three diſlinct 
e, clauſes before, viz. fir, the grant of the ſeventy-eight acres of 
« which lately glebe ; ſecondly, the grant of the tithes predial and perſonal ; 
* aere i= the thirdly, the grant of the tithes of the ſeve _— acres of glebe 
e or 72. land; which are all diſtin ſeveral clauſes by themſelves. Aud 
u boch this clauſe, “ all which, &c.” doth not depend — of them; 
certain to paſs and © which were, &c.” is a reſtriction only when the clauſe is 
the tithes, al- general, and is all but one and the fame fentence, and not ended 
— or 2 1 end of = — — in the Caſes of 
ly 4. N. 29. Plow. 391. in Wrathfley v. „ and Plowd. 305. 
of E. for the in the 421. of Leieefter's Caſe 1 bu — jo mat in on 
words * all entire ſentence, but diftin and disjoined from the other, as here 
* which were it is, there cannot be any reftriftion. Alſo, this being in the caſe 
3 of a common perſon, addition of a falſe thing (viz. falſe poſ- 
2 an exflans- ſeſſion] ſhall never hurt the grant; for the addition of a falfity 
tion, and not thall never hurt where there is any manner of certainty before, 
as a reftriftion. 2 Dadingion's Caſe (a), and Bozoon's Cafe (b). But in the king's 
Moor, 45- where there is falfity in þ of prejudice to the king's 
cro. Jac. 34- cfit, or a miſ-information of the king's title, or upon a falſe 
Dyer, 376. 292- ſuggeſtion of the 2 there all mall be wi as it Is 
Se. „ 10. Ca 113. 21. £4. 4. pl.48. 8. Hen. 7. pl. 3. 9. Hen. ö. f.. 28. 
4. Com. Dig. Wherefore they all concluded, that this grant of 2. & 3. Phi 
& Mary was good: and i: is to be obſerved, that although the 
2. Mod. 3. words, © which were in the tenure of J. S.“ when they are in 
one and the fame ſentence, may be conſtrued to be a reſtriction, 
yet in theſe words, © all which were, &c.” this word © all,” ſo 
disjoined, cannot be a reſtriction, but an explanation: where- 
fore for theſe and other reaſons it was adjudged to be a good 
grant againſt the plaintiff. 5 
But in confideration and commiſeration of the poor vican, 
Sir Edward Peta was moved to add by way of a rent - charge to their 
means ; and he agreed to the motion af the Court, and added four 
nds per annum rent for their further ſuſtentation, beſides the 


lens paid to them. 
(#) 2-Co. z (b) 4. Co, 344 See alſo Dyer, 37% 
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Cr iſp againſt Pratt. Car 2, | 
Hilary Term, 10. Car. 1. Roll 73. 


FJECT MENT of ſixteen acres of paſture in Chipping- Barnet. Although on a 
The caſe was, That Ralph Briſco ſenior, in 19. Fac. 1. pur- ſpecial verdict 
chaſed the lands in the declaration mentioned, being copyhold, yore! . 
parcel of the manor of (Ci »ping- Barnet, to him and Margaret ,, 14 well have 
his wife, and to Ralph Briſco their ſon and his heirs. Two years warranted them 
after he became an innkeeper, and received all the profits of the to have inferred 
and until 4. Aug. 4. Car. 1. at which time he became debtor by — if 
bond to John Briſco and others, and committed divers acts (men- — 3 
tioning the acts] which declared him to be a bankrupt. In fraud, the Court 
Car. 1. upon a petition to the.lord-keeper, that the ſaid Ralph cannot preſume 
Vriſe ſenior was an innkeeper, and did get his — by buying it. 
and ſelling, and was indebted to divers perſons, and become Aa r.Roll. Ab.525. 
bankrupt, the petitioners prayed to have a commiſſion of bank- Jones, 437. 
rupt, which was granted them ; and the commiſſioners x — 34. 
him a bankrupt, and ſold this land to the leſſor of the plaintiff, Zinner _ 
for the benefit of the creditors, by indenture inrolled ; which being 5. co. "ay 
ſhewn to the lord of the manor, he admitted him accordingly. Hob. 72, 
Afterwards Ralph Briſco the father died, and the ſaid Margaret 10. Co. 56. 
died, and Ralph Briſco the ſon entered, and the leſſor of the plaintiff 
entered upon him, and made a leaſe to the plaintiff for years; and 
the defendant, as ſervant of the ſaid Ralph Briſco the fon, ouſted 
him. Et „i ſuper totam, &c. the Court ſhall adjudge for the plain- 


tif, they find for the plaintiff; if otherwiſe, for the defendant. 


Upon this matter found, it was argued at the bar, and this Term 
at the bench; and BERK LE argued for the plaintiff, and BRAMy- 
rox, JONES, and MYSELF, for the defendant. 


Tux FixsT QuesTION was, the jury finding that the ſaid An iankesper. 
Ralph Briſco ſenior did get his living by buying and ſelling, uſing ac — 
the trade of an innholder, and not otherwiſe, Whether he be a — 2 
perſon who is a bankrupt, and within the ſtatutes of 13. Elix. c. 7. ſtatutes. 

1. Fac. 1. c. 15. and 21, Fac. 1. c. 19. (a) And BERKLEr held, , 04. 23 
that he was a bankrupt within thoſe ſtatutes; for an innholder is 8. — 2 
one who hath much uſe of buying and ſelling for the entertain- 12. Mod. 159. 
ment of his gueſts and their horſes ; and running in debt by this 30). 

means, it is reaſon h ſhould be accounted a perſon within the ſaid en. 476. 
ſtatutes : and ſo much the rather, becauſe the jury find that he got ,, — = 
lis living by buying and ſelling, uſing the trade of an innhold. « 3- Will. 146. 
—But all THE OTHER THREE JUSTICES argued to the contrary in 4. Burr. 2067. 
— point; for an innholder doth not get his living by buying and ga. Nm. 287. 
fling; for although he buy proviſion to be ſpent in his houſe, , pen w. 

he doth not properly ſell it, but utters it at ſuch rates as he thinks 308. Ns 
woyrowgs gains, and the gueſts do not take it at a certain price, 3. Peere Was, 

ut they may have it or refuſe it if they will. And if an hoſt 298 


like exceſſive prices, he is indictable (5). And innkeepers 5 
many times have hay and corn, and ſuch things, of their own 1, Com, Dig, 


ROWIg; and their gain is not only by uttering of their commo- gap 
les but for the attendance of their ſervants, and for the furniture 1.TemRep,18, 
cl cir houſe, rooms, and lodgings, for their gueſts: and an inn- (% Cook's 
(=) Fide 5. Geo. 2. c. 30. RING 
CRo, CAR, | Nn keeper 
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keeper is no more ſuch a perſon who gets his living by ble 


Ce tor 
axainf and ſelling than fermors, who buy for their proviſion: and the 
Parr. ſtatutes mention only thoſe who are merchants, and uſe to buy 
and ſell in groſs or by retail, and ſuch who get their living by 
buying and ſelling, fo as their principal means is by buying and 
ſelling. | ks 
Copyhold ef- SECONDLY, The queſtion was, Whether a copyhold be within 


tates are within the ſaid ſtatutes to be fold by the commiſhoners ? for although it 


the bankrupt be expreſsly named in the 13. Eliz. c. 7. in one clauſe, yet it i; 
awry way > not — her and in - 1. Tac. 1. c. 15. and 1. For I, 
by the com- C. 19. (upon which laſt ſtatutes this caſe is grounded), copy. 
miMopers. holds are not mentioned, but generally all lands, tenemcnts, and 
Poſt. 5068. hereditaments.—But all THE Fovk JusTICEs agrecd, that copy. 


Jud. Ref. 112.3. holds are within the intent and purview of all the ſaid ſtatutes; 
for being in the firſt ſtatute, and the other ſtatutes made in further 
confirmation and approbation thereof, they ought to be expounded 
= liberally, and ſhall be conſtrued accordingly, to make as ſtrong 


4 Com. Dig. poo as they may againit the bankrupt. 
528. See 5. Geo, 2. J. 30. Cooke's Bank, Laws, 354. 


Copyhold lands THA DLY, Foraſmuch as it is found, that this land was given 
given by a fa= by the father (two years before he was an innholder, and fix year: 
ther to his fon before he became a debtor) unto his ſon, and no fraud found 
ws rata (although there be circumſtances of fraud, by the taking of the 
came bankrupt, Profits only, until the time he became a bankrupt, Whether it be 
if done bod fide in the power of the commiſſioners to fell it — And BERKLEY held 
and without, ſtrongly, that it was in their power, becauſe it is expreſsly within 
mo — the words of 21. Jac. 1. c. 19. that they ſhall ſell lands which he 
Oe. purchaſed in the name of his wife, children, or friends, named and 
goneri. Fraud intruſted by him; and this is ſo purchaſed.— But ALL THE OTHER 
is a fad, and JusTICEs were of the contrary opinion; for being purchaſed be- 
muſt be found fore he was a tradeſman, and ſo long before he became a debtor, 

by _ 5% is not within the ſtatute ; for the ſtatute intends ſuch perſons only 

Jo Reſ. 113. . who gained their livings by buying and ſelling, and by fraud had 

1. Com, Dis. paſſed away thcir lands to friends in truſt, and became indebted, 

5 467. and committed ſuch acts of a bankrupt, that for ſuch acts done 

477. 484. by them after it ſhould be within the commiſſioners power to {ll 

2. Burr. 827. ſuch their lands. But here, many vears before, when he was 3 

Dove. 232.86. clear man, he procured this land to be ſettled upon bis ſon (10 

2 — fraud, or purpoſe of being a bankrupt, being found) : it would then, 

362. fore be a miſchievous caſe, and full of inconveniences, if it ſhould 

2. Pere Wms. be within the ſtatute; for none might know with whom to dal 

quay. by way of marriage or otherwiſe when he is not a tradeſinan, and 

Kere ſettles land upon his wife and children bond fide, and without cad 

args of being ſuſpected to be a bankrupt, and afterwards becomes 4 

Dovyl. 716. tradeſman, and then a bankrupr, if this act ſhould overhro#3 

conveyance duly ſettled. And for that purpoſe was citce 2.675 

and 10. Co. 35 Chancellor of Oxford's Caſe, that fraud ought not i 

(=) r.14.Raym. be conceived unleſs it be expreſsly found; for Fraus 9 640 1 
725- non prafumentla (a). And in the tenth of king Charles 1. Lady Cage! 

n. 2 where Earl Lincoln purchaſed a manor in that lady s nat, 
3 oy being his daughter, and afterwards kept courts, and made leaſes IN 
1, . . his own name, and always took the profits, and then fold it l 
2.M-d.244,245- Sir Sydney Montague, and Lady Gorge never queſtioned it in b 
2 — -6:3. life-time of her father; yet it was held in this court, unleſs the 

wp. $34 — | 


Stone, 127. 


of re 
Payn 
joint; 
forty 
traxt! 
and 1 
ſaid 
perſo 
to ſat 


Trinity Term, 15. Car. 1. In B. R. 551 


de ſome fraud diſcovered, it is not within the ſtatute of 27. Fliz, Cie 


© 4. although there be many badges of fraud : ſo here, —W here- = 
fore it was adjudged for the deiendant. 
Dennis again John Payn ſenior. Cart 3. 


Hilary Term, 14. Car. 1. Roll 680. 


DEBT upon an obligation of eighty pounds. The defendant A retraxit en- 
pleaded, that the plaintiff, in the court of Poole, being a court _— hen 
of record, had brought debt upon the ſame bond againſt John bond againſt 
Payn junior, wherein John Payn ſenior and John Payn junior were one of rwo joint 
jointly and ſeverally obliged with condition for the payment of and ſeveral ob- 
forty pounds: that after a plea pleaded the plaintiff entered a re- _ m— 
traxit, and the defendant averred that it was the ſame obligation, , Pr, 
and that the ſaid John Payn junior, named in the bond, and the gion on the 
fad John Payn againſt whom the retraxit was, is one and the fame fame bond. 
perſon ; and demands judgment, if againſt this retraxit he ought — ere. 


to ſue, &c.: and upon this it was demurred. | e 


WHITLOCK, for the defendant, argued, that this retraxit is in 1 
nature of a releaſe, and graft a releaſe, as it is in Beecher”s Caſe (a); Co Lit. . 
and a releaſe to the one obligor is a diſcharge to the other; and if Daliſon,78.24;, 
one obligor be made executor to the obligee, it is a diſcharge for Carth. 63, 
all the obligors. So if a feme obligte take one of the obligors to yt $75» 


buſband, it is a diſcharge to them all. _ nb, 


RoLLE, for the plaintiff, argued, that it is a bar only by way of 1. Cromp.Prac. 
Ruppel betwixt that obligor and the obligee, whereof no other 4 41 
2 ſhall take advantage; and it is not any releaſe in fads, but 448. 5 
only zug / i a releaſe, and that this plea is no bar for the other LA. Ray. 420. 
obligor, | 628, 


[inclined to that opinion, that it is neither a releaſe in fat nor 
in law, but 9 an agreement that he will no further proſecute ; 
and it may be, the ſaid John Payn junior paid the moicty of the 
laid debt, and the obligee agreed to accept it of him, and that he 
would no further proceed againſt him, and being jointly and ſe- 
rerally bound, he might make ſuch an agreement, and not dii- 
charge the bond, 


But BERKLE y held, that the plea was good, and was a good bar; 
forit is a bond joint and ſeveral; and one of them being diſcharged, 
it cannot now be a joint bond; therefore the diſcharge guoad the 
one is alſo a diſcharge quoad the other.—But being no other Juſ- 
uces in the court, it was adjourned. 


(2) 8. Co. 38. 


Evelin's Caſe. Cat 4. 


LVELIN being ele ged by the pariſhioners of St. Thomas to be A dene lies 
churchwarden there with another, the parſon, pretending that to the ſpiritual 


ite Canons (5) he was to make election of the other, named — 5 


"og clected churchwarden by pariſhioners ir Londa. Poſt, 389.—8. C. Jones, 439. 8. C. 2. Roll. 
2 F ; 
' (5) By the $gth Canon churchwardens ars by the parſon and the other by the pa- 
be choſen by the parſon and pariſhioners riſhioners. Burn's E. L. title Church- 
Pay; nd if they cannot agree, then one © wardens." - : 
N na | one 
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Evrutx's one Hill to be churchwarden, and procured Doctor Clar's offici; 
Cast. to ſwear the ſaid F/ and to reſuſe Evelin; whereupon the b f 
March. 22. 66, Tiſhioners ſurmiſing, that they had a cuſtom within the pariſh 
Ray. 439. time whereof, &c. to elect both the churchwardens, and that the E 
Palm. 51. Canons cannot take away their cuſtom, prayed a writ to Dettr 


Lutw. 1019- Cart to admit the churchwarden elected by them th: 
er . y them, and to f 
1 . him, and amove the churchwarden elected by the parſon. And er 
x. vent, 115. A precedent was ſhewn in the reign of King James where ſuchz BN ©" 
267. writ was granted, and it was faid there were divers other like pre- jo 
c N cedents. And becauſe the churchwardens in London are, for the ” 
8 greateſt part, corporations and owners of land deviſed to them, of 
$'r2. 145.1246, the writ was granted. to 
B. R. H. 130. 6, Mod. $9. 4. Com. Dig. 207. Cowp. 413. N 
A cuſtom that And THE Cour (being informed that the ſaid Hul, eleged — 
the parſon ſhall churchwarden by the parſon, ſued the ſaid Evelin, elected by the for 
— dende Parith, in the eccleſiaſtical court) granted a prohibition, to the in- * 
tried in che tem. teſit it Might be tried whether there were any ſuch cuſtom or no. por 
poral court. — 6. Mod. 89. 3. Salk, 88. 2. Ld. Ray. 100% 1. Bac, Ab. 371. 3. Term Rep. 3. on] 
| wr 
Cart g. Molnough's Caſe, is 2 
If parties be ia OLNOUGH and ſeven others were committed by the mayor : 
cunoey forre- of London to Newgate for refuſing to enter into recognizanc: ww 
into a recog. to appear before the lords of the council; and upon a habeas cr. A 
5 1 ſhen 
nizance, and pora returned by the mayor and ſheriffs it appcared, that by an : 
bring a babeas order from the council-table they were appointed to come before * 


v5 05 ene = the mayor and ſheriffs to treat concerning foreign matters; and 
1 when they appeared, being required by the mayor, being in com. 

maintain the Miſſion of oyer and terminer for the city, to perform the order 0 
return, the the lords of the council, and to enter into recognizance in a 1. 


Court will ad- ſonable ſum, they refuſed ; whereupon he committed them. 


mit the parties eur 
to bail. kerne,  PzarD, MAYNARD, and KEELING junior, argued, that this 
Poſt. 557, return was not good: Fixs r, Becauſe it doth not mention the 

order, nor ſhew what the order was, ſo as THE CovRT might 2. 

S.C. Noy, 156. o A 8 ted 

4. Hawk, P. C. judge thereof. SzconDLY, Becauſe the recognizance is demande 


171. for them to appear before the lords of the council, no time not 


place appointed, nor cauſe ſhewn why it was demanded. * 

And becauſe the king's counſel prayed time to maintain the * 

return, the parties were bailed until next Term. B 

I for 

Cr 6, | Arundel againſt Mare. 4" 

It is aRtionablc A CTION FOR+ WORDS. Whereas the — was a m. eee 
128 chant, &c. that the defendant ſaid, He was a beats they 
4 — "eng „ knave, and had'cheated his father by returning twenty pouncs Th. 
Ante, 507 516. * for wares, &c.” . 7 | tibus 


Poſt. 558. 563- It was moved in arreſt of judgment by RoLLE, that an action 
37%. lies not for calling one cheating knave.“ F 

. Roll. Ab. (o. But foraſmuch as he was a merchant, and it touched his pr T! 
feſſion, BexKLEy and MYSELF (ceteris abſentibus in the u. 
cbamber) held, thar the action was maintainable: whereupo 
rule was giyen, that the plaintiff ſhould have judgment. 


* 42 ' 
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Bagnall again? Knight. ; Casi 7e 
Eafter Term, 15. Car, 1. Roll 465. 


ERROR of a judgment in the common pleas, in an action on An Ain for 
the caſe in nature of a conſpiracy. Ihe plaintiff declared, — — | 
that the defendant fals: et malitiose cauſed ſuch an indiftment of 2 
perjury to be written containing hanc falſam materiam, &c. re- gin the pro- 
citing it verbatim, and exhibited it to the grand jury before the per jurifdiQtion, 
juſtices of peace at Heſimiuſier, and procured it to be found; and 2nd that the in- 
that afterwards Sir Edward Spencer, one of the juſtices of the peace ra 4g 

of Middleſex, before whom, &c, delivered it with his own hands 4 4d bar- 


to the juſtices of gaol-delivery and of oyer and terminer at the Old ran implies be 


Bailey for the city of Loudon and the county of Middleſex, whereby . i gaol. 

he was brought to the bar under the ſheriff's cuſtody, e 2. Bulit. 271, 

and acquitted (a). Judgment being given in the common pleas C. 4% 357+ 

for the plaintiff, the defendant brings a writ of error. _ Ez. 554, 
Worr.1cH and FARRER moved, that the declaration was not 1. Sid. 15. 

good: FIRST, Becauſe it is by way of recital of the indictment 1. Kol. A9. 171. 

only; and they relied upon the Caſe of Brawning v. Beeften (6). wh ar $5.4 

V1 non allocatur ; for it is ſcribi fecit talem ſuſſam materiam, which 60. 3 

is a direct affirmative. Stra. 697. 
SECONDLY, Becauſe he doth not ſhew that he was in the gaol, Dousl, 213. 

and then the Juſtices of the gaol-delivery have no power to meddle 

with him.— Jed non allocatur ; for ductus ad barram et ſub cuſiodid 

ſhews him to be in the gaol. | 


(a) 9, Co 56. 12. Co. 23. F. N. B. 118. Car. 296, 315 41g. Stra. 114. 
1. Sid, 15. Cro. Jac. 131. 230. Cro. (5) Flows, 136. 


Dalby again/t Dorthall and his Wife. Cary 8, 
Michaelmas Term, 14. Car. 1. Roll 415. 


FOR of a judgment in an action on the caſe in nature of a Hufband and 

* conſpiracy, For cauſing them to be indicted of felony falſely wite may join 
and malicioufly, and to be detained in priſon g.ouſque they were '* 8 * 
zequitted, ad damnum ipſorum, &c. Upon not guilty pleaded, a — *＋ — 
verdict was found for the plaintiffs; and judgment being given for fecution againft 
them, . them both; or 

The error aſſigned was, Becauſe it was ad dammum ipſorum, 5 

Whereas a wife cannot join with her huſband for damages, for it alone: for 


is a ſeveral damage to either of them. though it is for 


; | . zan: 4 tort, yet it is 
BERKLEY, Juſtice, upon the firſt motion, was of that opinion; ined. on 


for it is a ſeveral wrong to either of them, and the wife may not one enn fe. 
join for a tort done to her huſband. cord, 

But 7 held the contrary, becauſe it is grounded upon one entire Ant, 175. 
record, by which they were both prejudiced, and they may join if Jones, 440. 
they will; or the huſband only may have the action for it, that Cro. Jac. 255 
he was damnified, —W hereupon it was adjourned, ceteris abſen- 47: 


tibus, 1. Com. Dig. 575. 
8 | 3. Ter. Rep. 627. 
Child againſt Greenhill. 
Trinity Term, 14. Car. 1. Roll 664. | 
T RESPASS for entering and breaking his cloſe and fiſhing in The owner of 
22 piſcarid ſud, and for taking piſces ſuas ibid. v 3 ſeveral fſbery 
ne „Ke. After verdict, upon not guilty pleaded, and found —— 
(the plaintiff, and damages entire given, | — na 
a treſpaſs will lie for takirg them. Ante, 388. 
Nng ExCEPTION. 


Cast 9. 


554 . | Trinity Term, 15. Car. 1. In B. R. 


Curt.» ExXCEPTION was taken in arreſt of judgment by Mayyazy 
8 againft 0 and Sr. Joux, That the declaration was n good to ſay piſces ſua; 
Wenne for he hath not any property in the fiſh, until he takes them, ang 


Co. 15 122. hath them in his poſſeſſion. | 
+ +4 > pp But RoLLE and GRrIMSTON, for the plaintiff, ſaid, that being 


Cro. Eliz. 195. they were in ſeparali piſcarid ſud, it may well be ſaid piſces ſuas, for 


F. N. B. 9. there is not any other may take them (a). 
3 Lev. 227. 


March. 48. And of that opinion was ALL THE Couxr, who ſeverally de- | 


5. Mod. 375, livered their reaſons ; for, for deer in a park, or conies in a war- 


376. ren, the owner hath a ſpecial property in them, as long as the 
1 wed are in the warren or park; ſo of doves in a dovecote. Bat for * 


ak. 556. 649, or conies, if they be not in a park or warren, he may not ſay ſuc 
Silk. 556. 637 : ; TEL, , 
C. ab. 286, unleſs he add that they were domeſtic. Wherefore being taken 
Ld. Ray. 250. out of his ſeveral piſcary, and not extra liberam piſcariam ſuan, 
5. 8 Dig. the action is maintainable; and it was adjudged for the plaintif, 
252. 


„ Vide 43. Edw. 3. pl. 24. 3. Hen. G. pl. 55. 22. Hen. 6. pl. 59. 
| (2) Sze Mr. Hargrave's note (7) to page 122. a, Co, Lit. 126. b. 


cer 10.  Sprigg againſt Rawlinſon. 
| | Michaelmas Term, 14. Car. 1. Roll 153. 


Eje&tment, ERROR of a — — in the common pleas, in an ejectment of 
while proceed- a leaſe of a meſſuage et unum REPOSITORIUM in parochia On: 
1 ot ui Santtorum ; habendum tenemenia, &c.” from the Feaſt of The 
lie ** de ei- Purification for five years ; and that the defendant entered and 
zorio,” except ejected him from the lands aforeſaid. After verdi& upon not 


— was guilty pleaded, and found for the plaintiff, and judgment for him, 
— 1 ExRoR was brought, and aſſigned, That“ repo/it:rium” is a per- 


4 warcbouſe,” ſonal thing called ** cupboard,” which is removeable, and whereof 
Ante, 188. 512. an ejectment lics not. 


5. C. 1. Jenes, Whereupon it was demurred; and very well argued by Puesaur 
u. 22. b. for the defendant in the writ of error, and by GRI1MsSTON for the 


10. Co. 133.4, plaintiff. 


OD 2 PHESANT urged, that © refofitorium ** is not only © a cupboard,” 
Stra. 5 1 but alſo a warehouſe,” and ſo is a, tony Urne to be in the 
695. 834. Dictionary; and when » epo/itorium may intended @ warehouſe 


5- Com. Dig. and a real thing which may bedemiſed, it ſhall be taken rather that 


274- way, than to conſtrue it to be a cupboard, which cannot be de- 
3 miled. is | 
11. And it was now argued by all the Juſtices. BERKLEY and 


MYSELF held, that the declaration is good and not erroneous; 
for if it had been with an Ax lie E, a warehouſe, it had been clearly 
good, as all the Juſtices agreed; and now that it is put without at 
Anglict, being a good Latin word for a warehouſe, and ſo expreſſed 

in print, the Court may well take conuſance thereof as of 2 ral 
thing demiſable ; and when alſo it is mentioned with a tenemem, 
and an entry and ejectment made thereof, it muſt be intended to 
% b& a warehouſe: and when the leaſe, upon which the action 
Was brought, was thewn to the curſitors in chancery who 
© '* made the writ, it being a warchouſe in the indenture, they tran- 


* 


dated it repgſtorium, and well, becauſe they had the Pietto 


12 
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warrant it: and an ejectment lies thereof as well as of a chamber, 8 
16 5. Hen. 7. pl. 9.; or an afhſe de ceilurid, as 24. Fdw. 3. pl. 33. ; againſe 
or ofa ſhop, as 48. Edw. 3. - 4. and 14. Aſſiſe, 11. And althoug Renee. 
in Savell's Caſe (a) it is held, that an ejectment lies not of a cloſe, Noy, 10g. 
yet it was ſaid, that the contrary had been ſince adjudged in //ykes 

v. Sparrow (46). And BERKLEY faid, that an aſſiſe de a/neto, bul-, 

laria, ſalind, and ſuch like, although tliey be uncertain in the decla- 

ration, yet becauſe they may be made certain, is good enough: fo 

here it is certain enough what the plaintiff ſhall recover, and of 

what the ſheriff thall put him in poſſeſſion (c); wherefore we con- 

duded, that judgment thould be affirmed. 


But JoxEs and BRAMPSTON, Fuſlices, ſaid, they conceived the 
declaration to be ill, becauſe repo/itar ium for © a warehouſe” is not 
uſed nor known in the law; and they never heard or read of that 
word for a warehouſe and in Calepine it is ſaid to be © a voyder;” Styles, 215, 
and of ſuch words which be not uſual the law ſhall not take any Ce. Elz. 318, 
conuſance, as they do of cottagium, curtelagium, fedina, and the like, Form path. 
which are words known at the common law. Wherefore they Strange, — 
would adviſe.— Aſterwards in Hil. 15. Car. 1. becauſe the Court 1084. 
were ſtill divided in their opinions, the defendant in the writ of Andr. 106. 
error, for his expedition, commenced a new action, and conſented 


that this judgment ſhould be reverſed. 


(a) 11. Co. 55. (e) 1. Burr, 629. 5. Barr. 2673 
(6) Trinity, 15. Jac. 1. Roll 774. Cro. 2. Bc. Abr. 169, Sta. 6,5, 
Jac, 436. | 
Young again Fowler. Care 11, 


Hilary Term, 14. Car. I. Roll. 1264. 


ACT ION UPON THE CASE for diſturbing him to execute A grant by the 
his office of the REGISTER oF THE Docks of Roche/ler, hop of the of- 
Upon not guilty pleaded, a ſpecial verdict was found, That frow1 = mba. 4 
time whereof memory, &c, the Biſhop of Kocheſter, for the time — hos 
being, hath uſed to grant the office of the Regiſter for all cauſes the death of the 
within the dioceſe of Roche/ter, as well in poſſeſſion as in reverſion, *79nt for life, 
for life, habendum et exercendum by ſuch a perſon to whom ſuch 7.22 vant of 
a grant is made, when the office comes into poſſeſſion, per ſe vel — 
cientem deputatum, habendum for the life of ſuch a perſon to per { v-/ moe 
whom ſuch a grant ſhould be made. And they find the ſtatute of e /offcien- 
1. Elz. c. 19. and that Thomas Wardgar was officer for his life, . Is good, 
20th Fune 1 590, and was in ſſeſſion for his life by a former grant: —.— — 
and he being ſo in poſſeſhon, John Toung, bithop of Rocher, if he — bh 
codem 20th June 1590, by his deed granted the ſaid. office to John inſufficient de- 
Young the plaintiff, habendum et exercendum per ſe wel jufficientem de- Pur its a fore 
putatum ſuum for his life, when it ſhould be void by the death or 3 
ſurrender of the ſaid Thomas Il urdęar, which was confirmed by the Ante, 280. 
dean and chapter by their deed 23d June 1590. And they find, f 
that the ſaid Fohn Nang at the time of the grant was an infant of _ ms 
the age of eleven years and fix weeks, and not above; but that he — - 
ataiged the full of one-and-twenty years in the lives of the 9. Co. rn. 


biſhop and of the faid tenant for life: and that the biſhop died in — 150, 
Go, zun. 636, Co, Lit. 3. 2, Inſt, 382+ 4. Com. Dig, 385. Caſes Tempus Talbot, 206" 4. Mod. 79, 
| Nn4 . $ Jac 
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YounG « Fac. 1. and that Mardgar died in 15. Fac. 1. ; and that the de. 
— tendant diſturbed him to exerciſe the ſaid office: Et / ſuper latan 
rk. materiam the Court ſhall adjudge for the plaintiff, they find for 
_ plaintiff, and aſſeſs damages to eighty pounds and coſts ; and if, 

"Es | 


This Caſe was argued at the bar by MAYN ARD, for the $laini 
and by WARD, for the defendant. N e 


THE FIRST QUESTION was, Whether this grant of this ſaid of. 
fice to an infant of the age of eleven years, exercendum per ſe vel te. 
putatum ſuum in reverſion, after the death of a tenant for life, be 
good, or not ? 


SECONDLY, Whether an office for life, uſually granted in poſ- 
ſeſſion or reverſion, being granted by the biſhop in reverſion, and 
confirmed by the dean and chapter, be good to bind his ſucceſſors? 


As to the firſt, ALL er held, that this grant of the 
office in reverſion, after the death of tenant for life, to an infant of 

the age of eleven years exercendum per ſe vel deputatum fufficientem (2 

the uſual grants are) is good, notwithſtanding the infancy ; and 
notwithſtanding the opinion cited in Co. Lit. 3. and there ſaid to 

v. Inſt. 9. be reſolved 40. & 41. Elig. Scambler v. Walter, that the grant of 
Le.Raym. 658. the office of an under-ſteward/hip in poſſeſſion or reverſion to an in- 
1. Leon. 288. fant is void, becauſe he is incapable thereof, not having knowledge 
(a) R. 598, do execute pro commodo regis ct populi (a). But this caſe was denied, 
Ante, 279- Unleſs it be with this difference, where it is granted with ſuch a 
Cro. Jac. 18. clauſe to exerciſe it per ſe vel deputatum ; and where he is of ſuch a 
Cro. Elz. 637. tender age that he cannot by intendment execute it by himſelf, 2 
1. Rol. 731. r ** fth F es ek 1 
Co. Cop. 125. being an infant of three or four years of age, who hath not diſcre 
Cowp. 222, tion toexccute it: but when there is a clauſe to execute it per ſe vil 
deputatum ſuum ſufficientem, it is good enough; for he may appoint 

Gro. Ez. 637- a ſufficient wag wes and if he doth not ele& ſuch, it is a forfeiture 
Gs he. of his office: and a deputy is allowed, eſpecially in miniſterial of- 
3-Bac. Ab. 736. fices, and to be approved by the Judges of that court: and as an 
infant may preſent to a church, becauſe the ordinary gives the al- 

lowance whether the clerk be ſufficient, ſo the lord of the manor 

or the Judge of the court is to give approbation of the 8 ſuf- 

Co. Lit. 233. b. ficiency; and if the deputy miſdemean himſelf in his office, or be 
unſkilful, it is a forfeiture and at the infant's yo and as an in- 

fant may have an office by diſcent, as to be ſheriff, or warden of 

the Flect, and the like, which are affices of charge and of truſt, ſo 

he _ have an office by grant : nor was the plaintiff here merely 

incapable of this office, eſpecially it being granted in reverſion after 

the death of the tenant for life ; which fel not unto him until he 

had attained his full age, and was ſufficiently able to execute it. 

Alſo if it had fallen unto him at tlie time of the grant, he was then 

of ſuch age as by intendment he might have written the acts and 

Hob. 142 orders, &c. or made election of a Kficient deputy. Therefore 
Co Aud they all concluded, that the grant was good notwithſtanding thi 
244d 7: "gar exception. Vide 5. Edw. 4. 3. & 48. Dyer, 150. 39. Hen. 6. pl.32- 
11. Edw. 4. pl. 1. 1. Hen. 7. 28. 9. Edw. 4. pl. 5. & 26. wheit 

an office may be entailed and granted in fee, 21. Edw. 4 pl. 13, 

| An infant may be a mayor; and the acts by the mayor and com- 
Co. Lit, 43. a. monalty ſhall not be avoided by the nonage of the mayor, * \ 


| 


life 1 
firm: 
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18. Ediw. 3 pl. 3. 12. Co, 8. 27. Hen. 6. Grants,“ 12. Yeune 
Co. Lit. 234. concerning Offices, 10. Hen. 4. pl. 14. * 


o) ö 
6 Infant preſents, C 
Contracts bind an infant. 


Tux SECOND POINT WAS, Whether the grant of an office for The office of 
life in reverſion, being uſually /a granted by the biſhop, with con- eder of a cio. 
&rmation of the dean and chapter, be good againſt the ſucceſſor, or = 2 
void by the 1. Elix. c. 4.1. 34 WARP objected, That it was void, — 
becauſe it is not neceſſary, when there is an officer in poſſeſſion, to for life in pot- 
make another officer: and when it is not neceſſary to be granted, Cn or rever= 
it is void againſt the ſucceſſor by the ſaid ſtatute ; as it is held in on, May ds 
the caſe of the Bi/hop of Sarum, 10. Co. 60, 61.—But THE JusTiCEs on * 1 
reſolved to the contrary : for being found to be an office uſually bimop; fey 
granted in poſſeſſion for life, or in reverſion for life, then every covfirmed by 
biſhop for his time may grant the office, becayſe it is a neceſſary de dean and 
office, and ought always to be full ; ſo as when one dies there may _— * _ 
be another officer immediately to execute the ſaid office, for the be- . 8 
refit of the king's ſubjects: and when it hath been uſually granted Ante, 259. 
for life in reverſion, as here it is found it hath, there is not any ner, 1 50. 
prejudice to tlie ſucceſſor, for he takes not any matter of prafit from 2. . 18. 
him, and he hath an officer who 1s neceſſary; and the caſe cited of Hob. 148. 
the Bi/hop of Sarum well warrants it: and in the caſe of the B:/hop * Mod. 30. 
ef Chicheſter v. Freedland (a), it was held, that the grant of an an- 3 3 
cient office by the biſhop, without increaſing of a new fee (it being Doug. $73 
confirmed by the dean and chapter), was good againſt the ſucceſſor. 185 
But the doubt there was, Whether the addition of a new fee made 
all the grant, or only the additional fee, to be void ? Wherefore 
they all reſolved in this caſe, that this grant in reverſion, as it is 
confirmed, is good, and adjudged it for the plaintiff, 9. Co. 97. Sir 
George Reynolds's Caſe. 5. Co. 2, & 3. | 

( Ante, 47, 


Seeles and Others, rriſoners. Cas” 12. 


[JPON a habeas corpus directed to the Keepers of ThE PorTER's K criminal in. 
Lopox, being the priſon for the Council of the marches of — _ 
Wales, it being returned, that they were committed to him by virtue — — 
of a decree of the ſaid council, upon information againſt them, that his father's 
the one of them inveigled the ſon and heir of J. S. being of the age houſe, and in- 
of ſeventeen years, in the night and when he was drunken, to marry en him to 
the fiſter of another of the defendants : whereupon they were every ,, ? __ | 
of them ſeverally fined to the king, ſome of them to an hundred EW. | 
marks, ſome to forty pounds, and an hundred marks damages to Comb. 44. 
the father, who was the proſecutor, and committed to priſon for a 2. Keb. 432. 
year, and until the faid fines paid, and the ſaid hundred marks da- 3 Keb. 101. 
mages ſatisfied to the ſaid F. 8. and until they entered a recogni- " — , — 
zance for their good behaviour, and until the {aid Court took fur- Cath. = "7 


ther order, © © 5. Mod. 221. 
Skin, 21, Raym. 259 · a 3. Com. Dig. 426. 1. Burr. 606. 


ITwas ALso returned, that they were committed by virtue of Commitmentfer 
order from the lords of the council.—And this return was HELD t to obey 
utterly inſufficient for the laſt part, becauſe it was not mentioned — — 
what was the order of council. | order win. 


It 
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A commitment Tt was alſo moved by Gxlus rox, That the return was ill, to 
vo ** remain till award to priſon, to remain there until further order taken; which 


es further order: ; 
1 bad. is utterly uncertain. 


- Poſt. 379 —1. Lev. 230. 2, Hawk. P. C. 186. 


Den It was likewiſe doubted, Whether the court of marches might 
> do: he _ meddle with a clandeſtine marriage to puniſh it, being a mere ſpii. 
clandeftinemar- tual act? | 

nage? | 


No damages can As alſo about the ſentence for damages to the party, althovgh it 
1 woa on an be within the expreſs words of the inſtructions, &c. 

Ante, 318.531. Whereupon day was given until Q#abis Michaelis; and in 
SH p. c. the interim the parties wero bailed, 


. 
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15. Car. 1. In the King's Bench. 
Sir John Brampſton, Kut. Chief Juſtice. 
Sir William Jones, Kut. 
Sir George Croke, Knut. Tuftices. 
Sir Robert Berkley, Kut. 


Sir John Banks, Knt. Attorney General. 


Sir Edward Littleton, Kut. Solicitor General. 
—— .... —— 
Facy againſt Lange. cas *. 
Trinity Term, 7. Car. 1. Roll 1549. 


ATTACHMENT upon a prohibition. The plaintiff declares» In a 
That the defendant ſued him in court chriſtian, after a pro- „Lone provitee 
hibition delivered, for tithes which were diſcharged per modum de- ., 2 


. . ſhall recover da- 

cimandi. 8 mages and ooſ 
The firſt iſſue was, That he did not ſue after the prohibition vt che party 
elivered : for proceeding 


The ſecond upon preſcription: and both found for the plaintiff; 28 


and damages and coſts given by the jury. | 8 
MAavNARD now moved, that neither damages nor coſts ought to 1. Rell. 516. 
be aſſeſſed; but the party is only finable to the king for the con- 575- 
tempt of proſecuting his ſuit, &c. 3 _ 
But upon a judgment in the common pleas upon adviſement = — 
and ſearch of ancient precedents, where the ſuit being continued 1. Vent. 348. 
in the ſpiritual court after a prohibition delivered; an attachment 2 Rc. Abr. 2. 
iffued upon the prohibition; and becauſe thereby the party was Us Rage 290 
damnified, and put to his ſuit of attachment, which was found to be 
ſued, the party there recovered damages and coſts. 
THe CovRT therefore here unanimouſly agreed, that the party 
ſhall have his damages and coſts found by the jury ; and rule was 
given for judgment to be entered accordingly, unleſs cauſe, &c. 
See 8. & 9. Will. 3. c. 11, | 


Barfoot againſt Norton. CALL 2. 
\ . Trinity Term, 15. Car. 1. Roll 1227. 


ROHIBITION for ſuing for divers kinds of tithes, et inter alia The honey and 
for HONEY, ſurmiſing it was not payable qua volatilia; and it wax of bees in 


was thereupon demurred. pores wo 
GriMsTON now moved, that by law tithes are to be paid for Ame, 404. 
honey; as appears in F. N. B. 31. g. and Linwood, fol. r. M. B. 5. 
ALL THE COURT was of that opinion; and conſultation was S. C. Jonet, 4%. 
awarded, unleſs cauſe, &c. 8 
Moor, 399. Sed vide 1. Roll. 651. pl. 5. 3. — Dig. — 
North againſt Wingate. enen 


Trinity Term, 15. Car. 1. Roll 973. 


JFRROR of a judgment in the common pleas in debt upon the la debt on a pe. 

1. & 2. Phil. & Mary, c. 12. for taking tenpence for a diſtreſs, l ſtature for a 
where by the ſtatute he ought to take but fourpence, unleſs in . 
fhall have damages and cot, and the judgment ſhall be in miſerico- did. Jones 447, March, $6. 61, 
1. Roll. Ab, 516. 574. Cro, Jac. 70. Noy, 62. Carth. 239, Salk, 206. Bull. N. P. 331. 


places 


1 


— 


- —äjâñ —— — —ä——z —- co a —- 
— — . In a * 
_; — > * 
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Woxrn places where it is otherwiſe accuſtomed, /ub pœnd fori:{afure frg ] 
eit pounds. "The defendant pleaded nan debet ; and the Jury found wo! 
Wixcarts. guzd debet the ſaid five pounds, and aſſeſſed damages twopence, and be 
3. Lev. 374. coſts 53s. 4d. : and the Court increaſed the coſts to ſeven pounds; 
33 os and judgment given, that he ſhould have writ for the ſaid jive ; 
1.Ld. o. pounds, and the ſaid dama and coſts, and that the defenda::t be int 
2, Com, Dig. in miſericordid. And of this judgment error was brovght and af. he 
542. 558. 10 ſigned by | - 
— * * GriMsTon, FirsT, That no damages or coſts ovght to be 4 
3. Burr, 1523. given, becauſe it is a penal ſtatute ; and a penalty being given by — 


Burr. 2490. the ſtatute, he ought not to have any coſts and damages but the 
erm Rep. C, B. penalty only: and for proof thereof he cited Pilford”s Caſe, 10. Cy, 
on 115. that where a ſtatute gives fingle, or double, or treble damages, 
and doth not mention any coſts, there the plaintiff ſhall not reco- 

ver any coſts (a). | 


THE SECOND ERROR aſſigned, Becauſe the judgment is ide: in * 

miſericordid, where it ought to have been idee capiatur. 

But ALL THE Couxr reſolved, that the judgment was good, * 

F. Ach. Ab. 57. and ought to be affirmed: for to THE F1RsT, when a ſtatute gives * 
| a penalty certain, and gives an action of debt, there if the defen. 

N dant doth not pay it upon demand, but enforceth the party into a | 

: ſuit, and he recovers by action of debt, ex con/equentz he ſhall recover no 

his damages, becauſe he did not pay the duty due by the ſtatute upon ag! 

demand; and he ſhall alſo recover coſts, for otherwiſe he ſhould 2 

be at a loſs to expend more than he recovers, which the ſtatute he 

never intended. But where the duty is uncertain, as to recover TH 


treble damages, as upon the ſtatute of waſte, or upon the 2. Edu. 6, 


e for not ſetting forth of tithes, there the duty being uncertan 
Ce. Lt. 257. b. the ſtatute intends to give the treble value only, and not the coſts; 
Cro. Jac, 70. and fo are the precedents in Cote“ Entries, 103. & 164. Anda 
518, to the ſecond error, the judgment being in debt far non-payment, 


. Co, 60. b. and not ypon the ſlatute, the judgment ought to be ty mcd 1 
tli 
Cart 4+ | Lee again Ruſſell, y 
Trinity Term, 15. Car. 1. Roll 691. de 
In Der on ERROR of a judgment in the common pleas in debt upon an ha 
bond to accept obligation, conditioned that if the obligor accepted a leaſe by 
3 leaſe Ku indenture of ſuch lands upon the plaintiff's requeſt, and ſealed: ki 
yueſt, of '« counterpart thereof, that then the obligation be void. be 
ifvit” the a as , 
— — 2 he — 8 pleads, that the plaintiff did not requeſt him to be 
gender of a leaſe, accept a leaſe. — 
9 The plaintiff replies, that he cauſed an indenture to be drawn of N 
and iſſue on the a leaſe, according to the ſaid condition, and to be ingroſſed, anda H 
requeſt, this aids label to be affixed thereto, cum ſerd appensd, and required and of- K 
—— e fered to deliver it to the defendant to accept thereof, and he refuſed. tr 
Plowd. 230. The iſſue was upon the requeſt; and found for the plaintiff, and 4 
Cro. Eliz. 825. judgment given. | th 


Kitch. 238. 

3. Co. 52. And now error brought and aſſigned by Rol E, and by Gop- 

| BOLT, Serjeart, ore tenus, nc 
z 


fg 
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first, That it was cum /erd labello annexd ; and ſera is no Latin Words ſhall be 
word for wax, but ſignifies a lock. — Sed non allocatur ; for it may conſtrued ne- 


l | K / cording to rhe 
de well intended for wax ſecundum ſubjectam materiam. Fa Pc Aovbany 


SECONDLY, Becauſe he doth not aver that the lands mentioned In debt on Lond 
in the indenture are the ſame lands in the condition.—But becauſe ** brag 
he had pleaded quod non requ ſivit; and he replicd, that it was ſecun- 3 ee 
dum formam condit:ons ; therefore if they were other lands, it ought ;qentity of the 


to have been ſhewn on the part of the defendant, otherwiſe _ lands need not 


ſhall be intended to be the ſame lands; the judgment was af- de averred. 
firmed: | Ante, 288. 
Cro. Jac, 13g. 
| Anonymous. Car 5. 
A WRIT OF ERROR was brought by the bail of a judgment Capias without 
given againſt the principal in the court of the city of I- ſeire facias 
minſier. The writ was, quod tam in redditione judicii, quam inred- _ bail js 
* ditione execulionts, erratum fuit.” Pug * * 


The error aſſigned was, Becauſe a capias was awarded againſt the 2. Leon. 29. 
bail, and he taken in execution without any ſcire facias ſued againſt Palm. 567. 


him; which was a manifeſt error. = Dig. 


But an exception was to the writ of error, Becauſe the bail can- R cannot 
not have a writ of error of the principal judgment;—which was bring a writ of 


agreed by THE COURT. error on the 
But then the queſtion was, the record being removed, Whether — Judge 


he may have a writ of error, quid coram vabis reſidet - And thereof Ante, 481. 
THE COURT doubted, and would adviſe. Poſt. 575. 


1. Roll, 7544 Ve. 6. 2. Leon, 201, 1. Com, Dig, 498. 5, Com, Dig. 291. 


Launder agaizf} Brooks and Others. Cat 6, 


FJECTMENT of lands in Kent, whereof William Brooks being A tenant in ga» 


* . 0 - = velkind hy the 
ſeiſed in fee, holden in /aceage, and of other lands holden in ca 1 


pite, by his will in writing deviſed the (aid ſoccage lands to Brooks 4 f more af 
his baſe ſon, and the heirs of his body. The detendant pretended gevigng of ſbe- 
there is a cuſtom in Kent to deviſe lands in gavelkind holden in ſoc- cage lands be. 


cage. The ſole queſtion was, Whether there were ſuch a cuſtom, or fore the n. 
no? for if not, the plaintiff hath good title: and if ſuch lands were ta, B. c. 29. 
deviſable by cuſtom before the 32. Hen. 8. c. 29. then the defendant $S.C 2.Sid.154. 
hath good title, F. N. B. 98. 198. 


The defendant, to prove the cuſtom, ſhewed that lands in gavel- 5 — 
kind are deviſable by cuſtom (a) ; and that lands in gavelkind may 435- 
be given or ſold without the lord's licence ((). Few. on Dev. 3. 
WHITFEILD, Serjeant, ſaid, he interpreted the word“ giver” to 
be by will, and the word to be Y deed; and produced for 
evidence divers wills out of the Regiſters Offices in Canterbury and 
Rocheſter, of deviſes of lands by teſtament, in the times of the kings 
Hen. 6. Edw. 4. and Hen. J. of ſeveral lands in ſeveral villages in 
Kent : and ſhews two verdicts, the one in g. Jac. 1. where, in a 
trial at this bar, the title was found for the defendant, that it was a 
good cuſtom. there; and the other verdict, 13. Car. 1. at the com- 
mon pleas bar, where title was found for the now defendant, that 


the lands were deviſable by cuſtom: and there was a Book of Re- 
9 Fitz, Nat, Brev. 198. (% Lambert, fol. 


ports 


$62 
Lavxpra 


againſt 
Bxooxs and 
Or. 


Courts of law 
take notice 

of the general 
and not of the 
ſpecial cuſtoms 
of GAYELKINY. 
Ante, 445+ 


Eo. Lit. 110. 

75 b. 

1. Lev. 79. 

2. Sid. 137. 
Sd. 154. 

y. 76. 
Robinſon on 
Gavelkind, 42. 
2. Bac. Ab. 644- 


without pleading the cuſtom; for the Court takes know 
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ports ſhewn, where in Michaelmas Term 41. & 42. Eliz. all the 
court of common pleas agreed, that ſuch a cuſtom was there; but 
they ſaid, this cuſtom ought to be pleaded; and that the land ſo 
deviſed was holden in ſoccage: for although the Court ſhall take 
cognizance of the cuſtom of gavelkind in Kent without pleading 
yet of this ſpecial cuſtom to deviſe, &c. or that the lands are holden 
in ſoccage, or that the wife ſhall have the moiety for her dower 
they ought not to take cognizance without ſpecial pleading, the 
being particular cuſtoms ; but for the cuſtom of gavelkind it fu 
ficeth to ſhew, that it is in Kent, and of the nature of gavelkind. 

cuſt Ces what 
the cuſtom of gavelkind is. 

But HEATH, the King's Serjeant, PoRTER, TWISDEN, and Dexy, 
did much endeavour to diſprove the ſaid evidence, and to ſhew, 
there was no ſuch cuſtom to deviſe gavelkind lands holden in ſoe- 
cage; and for proof thereof relied upon the Y t a x-Book ofg. Edu. 2. 
*- Mortd auncgſtor, 39. that an aſſiſe of mortd'aunceſtor lies not of 
lands deviſable. | 


But ALL THE CovRrT reſolved to the contrary, that an aſſiſe of 
mortd'aunceſtor lies of lands deviſable, if it be true that his anceftor 
died ſeiſed, unleſs it appears that the defendant claims by ſome 
other title ; but if the defendant plead, that the land is by cuſtom 
deviſable, and was deviſed unto him, it is a good bar of the action. 


Sxcoxnl v, It was objected, That many wills were made of ga- 
velkind lands, where generally the lands were in uſe, and in the 
hands of feoffees ; and many precedents were of this kind. 


Tus Covar anſwered thereto, that the precedents ſhewn were 


deviſes of lands, without mentioning them to be in the hands of 


feoffees ; and they conceived they might deviſe by the cuſtom: and 
a precedent was produced out of Mr. Lambard, of a teſtament of 
lands in gavelkind before the Conqueſt, &c. 


But HEATH anſwered, it was an ill precedent, becauſe the huſ- 


band and wife deviſed}; and it cannot ftand with the law, that the 


1. 1 135 of this matter, ſedente Curia, the plaintiff was nonſuited. 


wife ſhould join with the huſband. | 
And Jones, Fuftice, ſaid, that in North-I/ales there is m 
land of this nature by cuſtom, deviſable by writing or without 
writing. | 80 | 
And they for the plaintiff ſhewed, that in the common plezs, 
after the trial was had in this court, there was another trial 
in the common pleas, 11. Car. 1. by the knights, eſquires, and 
entlemen, who found for the now plaintiff, that there was not au) 
uch cuſtom. 
But it was thereto anſwered, in behalf of the defendant, that 
Loap Fixcn ſhewed his diſlike of that verdict. And afterwards, 
13. Car. 1. upon full evidence, a verdi& was given for the defen- 
dant's title, that there was ſuch a cuſtom, and that the land was de- 
viſable by cuſtom there. 
Av AFTERWARD, the jury here going from the bar to conſider 


Roc 
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the 
ut Roe and Bond againſt Devys. Cars 7. 
bo Trinity Term, 15. Car. 1. Rell „ 
g. RESP ASS. The parties being at iſſue upon the venire facias, A miſtaken 
en F one Samuel Suiton was returned, and in the diſtringar he was e name 
er, likewiſe named Samuel Sutton; but upon the panel annexed by the pk —— 
6 ſheriff, he was named Daniel Sutton, of the ſame place, and returned by 21. Fac. x. 
i- and ſworn. c. 13.; but it 
$ This was aſſigned to ſtay judgment; but the ſheriff being exa- — 9 — 
mined ſaid, it was a miſpriſion in his clerk, who writ Daniel for e. 12, and by 
Samuel; and the clerk being examined, affirmed as much, and that common law, 
Ny Samuel Sutton was ſworn and gave the verdict: and the juror Samuel Jones, 448. 


and that his name was Samuel, and was of the ſame vill, and that = Eliz, 
there was not any known by the name of Daniel Sutton within the Cro. Jac. 
faid vill. how 


Wherefore by order of Court it was appointed to be amended, _ _ 


to be amended, if by examination it may appear they be the ſame 
perſons who were returned. And the judgment was affirmed. 


Reignald's Caſe. Carn 


thereof, and to cauſe him to incur the diſpleaſure of his maſter, ** ter,“ is 


innue nd). 1 0 
him, and damages 3ol. 


words are not actionable: for he doth not ſay that he cozened him 110. 
concerning his office ; and it may be intended, he cozened him in 
ſome other matter beſides his office, and then the action lies not. 

But ALL THE CouRT (abſente BR aMPsToON) held, that the action 
well lay; for it ſhall not be intended but that the words were 
ſpoken concerning the execution of the office, where the commu- 
nication was conceruing the office. Wherefore it was adjudged for 


ProQor 


The defendant pleaded not guilty : and it was found againſk 3 Be 


CnanrLEs JonNEs now moved in arreſt of judgment, that theſe Ns Term Rep, 


563 


being examined, affirmed he was the ſame perſon who was ſworn, 1. Roll. Ab. rg7. 


400. 
116. 


203. 


and made Samuel in the panel; for they held, that it was amendable gj. Co. 43. a. 
as well by the 8. Hen. 6: c. 12. as by the common law, it being an Strange, 1214. | 
apparent miſpriſion of the clerk. But the 21. Fac. 1. c. 13. doth :. Com. Dig. 
not extend thereto, but only to frnames miſtaken, &c. which are ' wh age 


8. 


ACT ION FOR WORDS. Whereas he was deputy-clerk to To 2ccuſea ſer. 
one Parker for divers years, who was regiſter under ſuch an dune in em- 
archdeacon, and received divers fees and profits of that office to f we" 
render accompt; that the defendant having communication of him hing A cozgn= 


and of his office, and intending to deprive him of all his benefit * ed bis maf. 


the ſaid Parker, and of the ſaid archdeacon, who repoſed much _ for it 


truſt in him, ſaid of the plaintiff, (He is a baſe cozening knave; in his office. 
che is a cheater, and hath cozened his maſter (the ſaid Parker Ante, 480. 353+ 


* 
Z P 3 
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Sa Proctor againſt Chamberlaine and Two Others. 


In debt againſt ERROR was brought of a judgment in the common pleas in debt, 
three executors, againſt them as executors of one Chamberlaine. The one of the 


—_ of them three executors appeared upon the ſummons, and confeſſed the ac. 


confeſs the ac- tion; and judgment given, quod recuperaret debitum againſt the three 
ton, md judg- executors; and that he ſhall have execution againſt the three exe. 
ment be ds beni cutors de bonis teſtatoris in their hands, /i tantum, Cc. and the da- 


ec againit mages de bonis proprics of him who appeared, and miſericordia againſt 


all, but þ non de 


bom: ris 1 

— him who And hereupon a ſcire facias iſſued into London, where the action 
—_— was laid, et , conflare poterit per inquiſitionem, that they have waſted 
dot be taken tlie goods, quod tunc ſcire faciat to them to anſwer the debt. 

in exeeution o Upon a devafiavit found by the inquiſition and returned, a ſcire 
EG facias was taken forth, and on two nihils returned, judgment was 
— 2 given and execution iſſued againſt them, and Proctor was taken in 
found and two execution; and upon this judgment the writ of error was brought, 
mibils returned. The FigsT ERROR aſſigned was, Becauſe the appearance wa 
Ante, 519. 527. upon the ſummons, and not upon the grand diſtreſs, and therefore 


Poſt. so. outof the ſtatute of 9. Edw. 3. c. 3 


— Gb SECONDLY, Becauſe it is © miſericordia” againſt the three, where 


Co. Lit. 126. b. two of them never appeared, and againſt him who appeared no 


Cro. Jac. 64 miſericordia ought to be, becauſe he came in upon the day of ſum- 
” _ Bro Mons. | 
— a IT was RESOLVED, for theſe and other reaſons, that the party 


taken in execution ſhould be diſcharged. 


- 


wan © | Teney's Caſes 
In an indi. TJ EAREY, a merchant, was indicted upon the 33. Hen. g. c. i. 


ment on a pub- of falſe tokens, becauſe that he by a falſe note, in the name of 


3 John Dubois, obtained into his hands a wedge of ſilver of the value 


| which is in. Of two hundred pounds; and found guilty. 


* words CHARLES JONES and HoLBORN took exception againſt the ſaid 
— 1 indictment for variance therein in ſeveral words from the ſtatute. 


But becauſe there was not any recital, nor miſ-recital of the fla. 
tute, but it was only an inducement to the ſetting down thereof, and 
not in any point material, THE Cour reſolved it to be good 
enough ; 

A perſon con- And thereupon it was adjudged, that he ſhould ſtand upon tht 
vitted on 33. pillory in Cheapfide, and upon the pillory in Cornbhill, near to the 

 fned and — upon the Saturday following, and ſhould pay fine to tbe 
Pilloried, king of five hundred pounds (a), and be impriſoned during the 
(a) 3. 1n&.r33; king's pleaſure, and be bound with good ſureties for his good be- 


1. Hawk, P. C. haviour. 


9 See 30. Goo. 2. c. 24. 
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_ Hilary Term, he 
15, Car, 1. In the King's Bench, 
Sir John Brampſton, Kut. Chief Juſtice. 
Sir William Jones, Kut. 
Sir George Croke, Kut. | Fuſtices. 
Sir Robert Berkley, Kut. 


Sir John Banks, Knt: Attorney General. 
Sir Edward Littleton, Kut. Solicitor General. 


—TU 
Memorandum. Carr 1. 


| this Vacation Six GEORGE VERNON, A7ight, of the county $erjeant Foſter 


of Cheſter, firſt made Baron of the exchequer, and afterwards ſucceeds Mr. 
one of the ſuſtices of the common pleas, a man of great read. Juſtice Vernon. 
ing in the ſtatutes and common law, and of extraordinary memory, 
died at Serjeants- Inn, in Chancery- lane, on the 16th December 16393 
and upon the 18th December following was buried in the Temple 
church, London. 
And RoBexT FosTER, Serjeant, being of the Inner-Temple, was 
ſvorn Juſtice in his place on the 3d January 1639. 


Upon the 14th of January 1639, THoMas Lord CovenTRy, Lord Keeper 
Lord Keeper of the Great Seal, died about four o'clock in the Coventry dies, 
morning. He was a pious, prudent, and learned man, and ſtrict 
in his practice, being Lord Keeper for fourteen years and upward: 
he died in great honour, and much lamented by all the people. 


And afterwards, upon the 18th ' read 1639, SIR JOHN FINCH, and is ſucceeded 
Chief Juſtice of the common pleas, and chancellor to the queen, by Sir Jokn 
vn made Lord Keeper of the Great Seal, and ſworn the ſame day Finch. 

it Whitehall into the office of Lord Keeper, and one of the Privy- 

council : and the next day, being Saturday, ſealed divers writs at 

the houſe of SERJEANT . in Chanccry-lane ; and upon the 

Turſday following ſealed again ; and upon Thurſday the 23d of 

January he rode in great ſtate to Weſtminſter, the Lord Treaſurer 

and the Earl of Mancheſter riding on each fide of him, and accom- 

panicd by the Earl Marſhal, the Admiral, the Earl of Strafford 
Lieutenant of Jreland, and by divers other Earls, Viſcounts, and 

barons, and all the Juſtices of both Benches, and Barons of the 
Exchequer, and the Gentlemen of the four Inns of Court, and 

Uvers others attending upon him. 

Upon the ſame day, being the firſt day of the Term, Six EDwaRD Sir Edward 
LiTrLETON, Solicitor (who had his writ to be ſerjeant the ſame Litderon made 
dy, to the intent he ſhould be made Chief Juſtice of the common pn ey = 

), appeared in Chancery and was ſworn Serjeant ; and upon pg, 367. 60, 
the Saturday following performed all the ceremonies of a ſerjeant, s. c. 
% well in his apparel as otherwiſe, and gave rings, quarum inſcriptio 
fut e „ „ „ . And BrAaMesSTON, Che Julie, made a 
ſhort ſpeech, declaring to him the duty of a ſerjeant, but did not 
much inſiſt thereon, uſe he was to be Chief Juſtice of the 
common pleas. | | 


exo. CAR, 3 Dawſon 


If 
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Cas 2. Dawſon againſt Lee. And 
| Michaelmas Term, 15. Car. 1. Roll 585. — 
On © aul tief re. DEST upon a contract. The defendant after imparlance .-r 


* cord" to a plea pleaded outlawry in bar. The plaintiff faith, ** nul tie re. 
of outlawry, if « cd. And the defendant had a day to bring in the record, and 


the defendant . > 

fail — * . failed therein. him afl 

the ,finel Ihe queſtion was, What judgment ſhould be given? For prays | 

nj" bends wa faid, that in the — Tanfeild was thei judy, — h 

— they held, that if the defendant after imparlance had pleaded out- ¶ out bei 

a lawry, and, upon ** nu/ tiel record pleaded, had failed of the record where 
A 8 * ord, 

Cro. Jac. 484. judgment ſhould be abſolutely given, and not a re/pondes ouſter, and ha 

Tr. 98. And BERKLEY and MYSELF conceived it ſhould he an abſolute ALs 

DIO» > judgment, foraſmuch as he had pleaded in bar and did not anſwer tall f. 

2. Co. 142, over. But BERKLEY faid, if the plaintiff would pray only that he 0 

LA. Raym. 10% ſhould be awarded to anſwer over, he might ſo pray ; for it is his 1% 

1. Cromp. Prac. delay only and no error. But the laintif, by his attorney, prayed] du m 

to have it abſolutely; and ſo it was awarded, unleſs other ciuſe i due 
a 76g. ſhould be ſhewn the Wedneſday following. And, after dinner in 
Serjeants-Inn, Bx AMPSTON, Chief Fuſtice, and JONEs (who were 

that day in the ſtar-chainber) being informed of this caſe, were 0 0 

the ſame opinion: and ſo were DAMroxr, Chief Baron, and ALL re 

- THE OTHER JUSTICES AND BARONs, to whom it was propounded. BW return 

| | holder 

Cart je - | | Stevens? Caſe. _=_ 

If principal be STEVENS and Alice his daughter were indicted at the ſeſſions of to exe 

found gvilty of Y the peace in the county of Cambridge before the juſtices af Ane 

grand larceny, there, Becauſe the ſaid Alice feloniouſly ſtole a rake anda he der 


— ork of the value of three ſhillings, and a rope of the value of eigh- 


or be burned teen-pence; and that Stevens the father, knowing thereof, received Al 
in the hand, __ comforted the ſaid Alice, and ſo was acceſſary. And * they 
an — . EY 0 * - l — 
— _ ey were Abr . and pleaded not guilty. By means of one dic 

convicted of the under - ſheri who returned two of 8 to be of the fable 
receiving ſuc k : h ſhoul, 
principal does jury (as appeared by affidavit of ſome of the jurors), they wer were 
not ſorfeit his foun d omg ; and Alice the principal, becauſe the goods were un. due, 
land or goods. der value, and according to the ſtatute, was awarded to be burned Caſe 
Foſter, 33. in the hand, and that ſhe ſhould forfeit all her lands and tenements, hfo 
2. Hawk. 638. goods and chattels: and againſt the ſaid Stevens judgment W# Cour 


3 big. given (becauſe he had * his book, and was returned It u 
3. Bac. Ab. 757. clericus), that he ſhould be burned in the hand; and ſo it vas done 
A immediately to them both; and that he ſhould forfeit all his lands 
and goods: and preſently the under-ſheriff ſeized the lands and iſo 
the goods and chattels of the ſaid Stevens, being of the value df 
five hundred pounds ; and returned into the exchequer, that be 


ſeized his goods only, to the value of three ſhillings (as it was in· were 
formed at the bar). And upon this judgment Stevens brought 3 Keep 
writ of crror. L | int 
SGalnsron, being of counſel with the plaintiff, affgned er — 
in the judgment. of bi 


0 
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And BxxkIEV and MysELF being only in court, upon reading Tv, 
of tle record, held it to be manifeſt error; for the principal nut __ 
ting attainted but diſcharged, by burning in the hand only ac- , lat. 

- . 4- INT, 114. 
cording to the ſtatute, the acceſſary ought to have been diſcharged 139. 
without any burning in the hand, and without being put to his 4. Co. 43. b. 
hook ; for where a man is principal, and another is acceſſary to 11. Co. 35. 4. 
him after the fact, and both of them be convicted, if the principal 
prays his clergy and hath it allowed, and be Yurnt in the hand, be- 
auſe he is returned /egit, &c. the acceſſary is to be diſcharged with- 
out being put to his book; for he ought not to be condemned but 
where the principal is attainted, and not where he is convidted only, 
and had his clergy ; and ſo is the common experience and practice. 


Also the judgment is erroneouſly given, becauſe it is that he 
hall forfeit his lands and tenements after ſuch conviction and 
ters allowed ; wherefore the judgment was reverſed. And the 

of the crown was appointed to draw an information upon 
this miſdemeanour for the procuring of the ſaid Stevens in ſuch an 
udue manner to be convicted. 


Crawley's Caſe. | Cazr 4+ 


(RAWLEY being brought to the bar upon a habeas corpus, di- The feffions 
rected to the mayor of St. Alban's, being in gaol there, it was ne commit 
returned upon the writ, that he was committed to the gaol by the 22 3 
juſtices of the peace of the ſaid liberty, at the ſeſſions of che peace onen ua dle 
holden 11th July 1639, till he ſhould obey an order of taking the office of c-. 
office of conſtable upon him; for that he being an inhabitant within table ; but they 
the hundred of Ca/ho, within the liberty of St. Aban 's, had refuſed u indie and 


to execute the ſaid place. 2 


for the non- poy- 
And becauſe it was informed on the part of the ſaid Crawley, that ment of the fine 
he denied to be within the liberty of St. Alban's, but affirmed that he Co. Ent. 5- 2. 


ws within the county of Hertford, out of the ſaid liberty, 5. Mod: 130. 
ALL THE CourT held, that he was unjuſtly committed, becauſe SD 8 


they ought not to have committed him when he denied to be con- Comb. 416. 
ſtable, eſpecially pretending that he was not within the liberty; but S. 920. 10 50. 
ſhould have cauſed him to be indicted upon this refufal, — if he + Com. Dis- 
were found to be within the liberty, ſhould have aſſeſſed a good La. Raye 

fine, and then have committed him for that cauſe. Vide Gr eifley's birrg. 192. 
Caſe (a). But as it is now returned, the impriſonment was not 2. Hawk. P. C. 


lawful: wherefore the faid Crawley, by the opinion of the whole . __ 
Court, was abſolutely diſcharged Na any ball & „ 
Ah (a) 8. Co. 38. a 
Memorandum. cu g. 


[]PON Monday 27th January 1639, Sis EpwarD L1TTLETON Sir Edward 
and ROBERT FOSTER appeared at the common pleas bar, and Littleton ard 

were placed in the midſt of the bar; and Six JohN Five, Lord — 

Keeper of the Great Seal, came into the common pleas, and made a 7747 —_— 

long and eloquent ſpeech to them both, ſignifying the king's plea- Common Pleas 

ſure to make SIR EDwarD L1iTTLETON Chief Juſtice of the com- 

mon pleas, for his good and long ſervice, and his certain knowled 

of his abilities to ſerye him; and the ſaid RoERT Fos TER to 


Oo2 Puiſne 


* 
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Memorane Puiſne Judge there, for his good opinion which he conceived, and 
DUM, the good report he had heard of him : and afterwards both of them 
made ſeveral ſpeeches, giving thanks to the king, and ſignifying 
their willingneſs of endeavouring to perform their ſervice to the 
king and his people, according to the utmoſt of their ſkill and abi- 

lities in their ſeveral places. 


Cant 6. Parker againſt Edith-Bleeke. 
| Hilary Term, 13. Car. 1. Roll 1002. 


In the fale of "TRESPASS. Upon not guilty pleaded, a ſpecial verdi& was 
copyhoſd lands found, that the land was copyhold land of inheritance of the 
= Aa omg manor of Cheltenham, in Glouceflerſhire, whereof one Arthur Blecke, 
ropts, the eſtate late huſband of the defendant, was ſeiſed in fee ; within which 
js in the bar- manor there is a cuſtom, amongſt others, that if a copyholder ſeiſed 
gainee before in fee of a copyhold tenement dieth, having a wife at the time of 
almirtance, and his death ſurviving him, that ſhe ſhall have and hold the ſaid copy- 
copyholder after hold land during her life, and for twelve years after; and they 
the bargain and found the ſtatute of 13. Elz. c. 7. of Bankrupt, and the ſtatute of 
tale inrolled; 1. Fac. I. c. 15. : and that upon complaint of the creditors a com- 
therefore if the miſſion iſſued upon thoſe ſtatutes, directed to Warren and fir 
— other commiſſioners, to —— whether he were a bankrupt; and 
2nd the admit. if they found him to be a bankrupt, that they, or three of them, 


tance, his wife whereof the ſaid W ARREX to be one, ſhould execute the commiſ- 


—_— — and adjudged him to be a bankrupt; and found that he was ſeiſed 
6 copybolders dy- in fee of the ſaid copyhold, which was 5 to be ſold to the 108 
y indenture, th April dle te 


2. — 95. their heirs, for ſix hundred pounds, paid and ſecured to be paid, for the cc 
eee D'S the uſe of the creditors of the ſaid bankrupt. And they find apn- ater t 
. Com. Dig. vate act of parliament, made 1. Car. 1. whereby the cuſtoms of the ſtatutt 
5C1. 528. ſaid manor are cited and eſtabliſhed ; and amongſt others this cuſ- for th 


” Bac. Ab. 153. tom is mentioned and confirmed, That the wife of the copy- deco: 
Nas * „holder ſhall have dower, and may have a jointure aſſigned ſor het it ſhal 
Cowp. 461. life:“ AND THAT * a copyholder of inheritance may make and (; 
1. Term Rep. grant for his life and twelve years after: yRovIDED, * hat euſtor 
00s | « all women now living, and late the wives of any the copyholders Fherc 
2. Term Rep. 4 of the ſaid manor, dying tenants, and all the now wives of any the the ot 
IO « copyholders of the ſaid manor, ſhall and may enjoy the cuſtomary mont 
1 wa of their now or late huſbands, and be tenants for their Ives one b 

« and twelve years after, as if this act had never been made.” And tern 

in the end of the ſaid act there is a general clauſe: BE ür have] 

ENACTED, * That all cuſtoms and uſages heretofore uſed and i. heir | 

<« lowed within the ſaid manor, concerning the having or enjoying forme 

« of any the ſaid cuſtomary lands or tenements, by any widow of Jo 

any cuſtomary tenant of the fame manor, or by any after-taken they 


« huſband of ſuch widows, or the heir or heirs of ſuch 3 
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« after taking huſband, or concerning the deſcending of any ſuch Pert 
„lands to any other perſon, or in any other manner or form than _ 2" 

«is before expreſied, ſhall be utterly void and of none effect: and on, 
# that all other lawful uſages and cuſtoms heretofore uſed within 

« the ſaid manor, which are not repugnant and contrary to the true 

meaning of this act, ſha]l be and remain good and effectual, and 

« are and ſhall be ratified by this act.“ They further find, that at 

court baron of the manor, on the iſt Ap 12. Car. 1. it was found 

bythe homage, that the ſaid Edith ſurvived her ſaid huſband, and 

ought to enjoy the ſaid tenements in which, &c. for term of lite 

of the ſaid Edith, and for twelve years after: and that upon a pre- 

ſentment afterwards, viz. the aforeſaid 1ſt April 12. Car. 1. and be- 

fore the admiſſion of the ſaid Alexander Parker and William Sothern 

into the lands, in formd prædictã fata, the aforeſaid Edith was ad- 

mitted tenant of the tenements aforeſaid, in quibus, c. ſecundum con- 

utudinem manerii prædicti quodque virtute admiſſionts preditte præ- 

4d EDITHA, &c. tempore quo, entered, &c. 


And this was very well argued at the bar by GLYXN, for the plain- 
if; and by MoRETON, for the defendant ; where two points were 
nfiſted upon: 


FixsT, Whether by the bargain and ſale made by the commiſ- r.Roll. Ab. gos. 
ſoners, by virtue of the ſtatute. of bankrupts, the eſtate of the co- Cro. Jac. 3 
wholder was veſted in the bargainee before admittance, although ***®: 516. 

be might not enter before admittance, for then the ſaid Arthur | 
Alete did not die tenant ; and ſo is not within the cuſtom that his 

vile ſhould have widow's eſtate ? 


S2coxnDLY, Admitting he died tenant, and the widow had ſuch 

m eſtate veſted in her, whether the vendees, by the bargain and 5 Bum. 2783. 
fale to them before made, ſhall not afterwards deveſt the eſtate of 

the wife by relation, and then the plaintiff hath a good title ? 


BERKLEY and MYSELF argued, that the bargain and fale binds Judg. Rec. 16 t. 
the r and bars his eſtate, and that he is no copyholder 2. Com. Pig. 
ier the bargain and ſale enrolled (a) : and the bargainee by the 528. 

ſtatute is only barred to take the profits until admittance, which is Ante, 283. 
for the lord's benefit in reſpe& of the fine due to him thereupon. 

*conNDLY, We held, when the bargainee is admitted by the lord, 

it ſhall veſt in the bargainee, and ſhall have relation to the bargain 

and fale, and ſhall deveſt the eſtate which the wife claimed by the Co. Lit. 186. 
euſtom; as in the caſe of 7. Edu. 6. Brook, title © Inrolments,” 

vhere one jointenant bargains and ſells, and before the inrolment 

the other dies, and afterward the deed is inrolled within the fix Ante, 217. 
months, yet the moiety only paſſed : and it is like the cafe where | 

one bargains and ſells by indenture and takes wife and dies, and 

aerward the deed is inrolled within fix months, the wife ſhall not 

laveher dower; and ſo the caſe 22. Elia. where mortgagee dies, his 

heir being in ward to the king, the condition is afterward per- 

formed, and the wardſhip ſhall be deveſted. 


Jonxzs and BR Aursrox, Juſtices, doubted of the point, until 
they ſaw that the record finds the act to be particularly, that ** ſhe 


(a) Vide 27, Hen. 8. c. 16. and Bac. Abr. 277, 
Oo 3 * ought 


— — — — — — ooctwcctd 


— — — ———— — 


| 


—— —-„—- — ———— 
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Pazxxe® © ought to be the wife of a tenant:” and it is not intended, that 
11127 after the ſale of the copyhold he ſhould die tenant; and he did not 
urge. die tenant, becauſe the bargain and ſale took his eſtate from him, 
Judg. Rel. 161. and ouſted him of the copyhold. Tux therefore agreed, judg- 


ment ſhould be entered for the plaintiff. 


Bathell's Caſe. 


Cas 7. 
8 Hilary Term, 9. Car. 1. Roll g;8. 
Judgment in RROR of a judgment in the grand ſeffions, before the Juſt; 
— 3 2 in the county of Flint. Divers errors were aſſigned _ 


« fais; and ruled in Michaelmas Term laſt ; and now two errors only were in- 
a venire in the fiſted upon : | 


name of . B. £ | 1 

* lar erf. FiRsT, That the judgment was, coram juſtitiariis in comitaty 
is good. FL1NT ; and he doth not ſay, magne ſeſſionis in comitatu FLIxr.— 
Ante, 189. Sed non allocatur; for there are many of their records as well the one 


Poſt. 572. way as the other, and good both ways. 


— SECONDLY, Becauſe the venire facias was returned per Tromay 
Dougl. 6. HAMOND militem, nuper vicecomitem of the ſaid county; ſo it was 
not returned by the ſheriff, but by one who was late ſheriff: and 
it appears not that he was ſheriff at the time of the panel made, 
for he ought to have ſubſcribed his "name, Trnomas Hamoxp 
vicecomes ; Which error is not aided h any ſtatute.— Sed non alle- 
catur : for although the writ be returned by J. S. the ſheriff, at 
the time of the grand ſeſſions, when the ſaid action was tried, as a 
writ delivered to him by the ſaid Thomas Hamond his predeceflor, 
in exitu ab officic ſuo, with this return indorſed ; yet it might be very 
well intended, that the panel was made and annexed in the time 
when he was ſheriff: and this addition, THomAs HamonD nuper 


vicecomes, is ſuſficient proof when he is diſcharged of his office. 


Whereupon the judgment was affirmed. 
| See 21. Jac. 1.C. 13. and 20, Geo, 2. e. 37, 


_ Ireland againſt Lockwood. 
Trinizy Term, 15. Car. 1. Roll 1181. 


Audion les EKR OE upona judgment in Bath in an action on the caſe for words. 
tor laying of a WHEREAs the plaintiff was a taylor, and uſed and exerciſed 
rave the trade of a taylor in Bath, and was a freeman of the ſaid town, 
— quod. and had divers cuſtomers in the county of Milis, who uſed to em- 
be loft divers ploy him in his trade; that the defendant at Bath, within the u- 
cuſtomers. riſdiction of that court, ſaid of him, that © He cheated in his 
Ante, 55 2 (c trade, and other ſuch words, much ſlandering him in his trade; 
1. Roll. Ab. 4g. by which means he loſt divers of his cuſtomers in Bath, and in the 
2. Kall. Ab. C88. county of Mius; and they withdrew themſelves from him, to hi 


- Saund. 73, : 
Jones, p — damage, &c. 5 
1. Sid. 243 The defendant pleaded not guilty; and found againſt him, 2 


C. Jac. So. damages aſſeſſed to one hundred marks, and judgment for the plain- 
tiff : and error thereof brought and afligned, the words were 
not actionable. | | 

But ir was CLEARLY HELD, that they were actionable. 
3 | Gxius rox 


* * 


6x 


privat 
of his 


BE. 
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that Gaius rox then moved, that the jurors in Bath, being within a The jury in an | 
not inte juriſdiction, ought not to have aſſeſſed damages tor the loſs iaterer court 
him, ot his cuſtomers in the county of its. | — —— 
udg- BERKLEY, Fuftice, much infiſted upon it, that for this cauſe the cidental to the 


;adgment Was erroneous, as it was reſolved in the caſe, where an ive, although 
gung brought in Windſor court by one within the juriſdiction 9 a 
thereof, that 5 S. upon à valuable conſideration, did promiſe to Fey 
bring to him ſo many loads of billets from Hediſſet, in the county |," Sid. » Ingo 
of Bucks, to — After verdict, __ non aſſumpſit pleaded, and 1. Saund. 73. 
F found and adjudged for the plaintiff, the judgment was reverſed, T. Jones, 103. 
C's Becauſe, it being a private juriſdiction, they have no authority to 230. 


ver · * 3. Keb. 677. 
s inquire of any matter out of the ſame. 1 


Jones, BRAMPSTON, and MYSELF, agreed that caſe to be law ; La. Raya. 796. 
| but we held, that this is only an allegation in reſpect of damages, 2:Com.Dig.612, 
at WY for the increafe of them, which they may inquire of in any place ©: 28. 


75 5 \ Term Rep. 
nm ſoever: wherefore the judgment was affirmed. : bo 85 
| Bulley againff Hubbins. Carty. 


RROR of a judgment in the court of THE MARSHALSEA, in In an aftion on 
an ation upon the caſe upon a 7 at the pariſh of Saint Promiſe to 


Clement's Danes, within the juriſdiction of that court, in conſi- — 


de, tration of ſuch a ſam received, that he would pay him ſuch a turned to 
* ſum when he returned into Exgland from Humboraugh (being a England, it 


. . the ſeas); and alledges, that he ſuch a day went over must be ex- 
aa to amborough aforeſaid, and returned ſuch a day to the pariſh . — 
of Saint Clement 4 Danes, and that be demanded the money, and the notice — the 
defendant had not paid. After nan ne pleaded, verdict and defendant of 


judgment for the plaintiff, error was brought and aſſigned, his return. 


FixsT, Becauſe he doth not alledge, that he gave notice to the Hob. 68. 
defendant of his return. And although it be alledged, that the de- Co. Jac: 57. 
fndant, habens notitiam inde, and upon ſuch a day requeſted, had , Ren. Ab. 
not paid, yet 1T WAS HELD clearly, that the declaration was inſuf- a6o $6 
cient for this cauſe, for he ought to have alledged expreſs notice, 1. Lutw. 359. 


and ſhewn the day and place of ſuch notice given. 


SECONDLY, Becauſe it is brought of an act to be done at Ham- An inferior 
larugb, out of the juriſdiction of the marſhal's court, being a F2u"r cannot | 
pat juriſdiftion ;—which was held alſo to be a manifeſt error: met | 


r which cauſes the judgment was reverſed. its juriſdietion, 
Cro. Jac. 503.3 Com. Dig. 160. Cowp. 18. 1. Term Rep. 151. 


Scavage againſt Hawkins. | Gar 10% 
RROR of a judgment in debt upon a leaſe for years. The 4 diclaration in 
E error aſſigned was, Becauſe the Plaintif in A. counts, that debt for rent on 
lis father was ſeiſed in tail, and made that leaſe for years, rendering aut. — uy 
nt, and died ſeiſed of the reverſion, which deſcended to him as gy. any. by 
ſon and heir of his body; and doth not ſhew the beginning of tenant in ta, 


the ſaid eſtate, which enerally ought to be ſet forth where he and that the 


claims by a particular eſtate (otherwiſe it is where he counts of a —— 
kifin in fee).—But becauſe 55 was in à count, and not in a bar, — be to 


b. ficient, without ſhewing commencement of the eſtate in tail; but in @ bar of in a. av-wry ir muſt 
— Ante, 103. 138. 5756. — Jones, 433. Co. Lit. 303. Cro. Eliz. 18. 407. Salk. 562. 
be „ 492+ 476... Velv. 147. h. 444+ 2. Mod. 70. 4+ Mod, 49. Ld. Ray. 332. 5. Con 
+ 78. Comp. 682. Dougl, 158, 159. 666. 

Ges - nor 


572 : | Hilary Term, 15. Car. 1. In B. R. 


Scavact nor in an avowry, and there were produced precedents out of the 
common pleas that ſuch counts are uſual there, it was therefore 


againf 
HAwWXZINS. 


held to be no error, and the judgment was affirmed. 21. j - 
pl. 26. 34. Hen. G. pl. 48. 2. Edw. 4. pl. 11. 7 


Care n.. Bryan againfl Wikes. 


ads ERROR of a judgment in Leice/ler, in an action on the caſe for 
the ttyle of an words. " 
inferior court THE FirsT Exxon afligned by Babington was, Becauſe the ſtyle 
— _ of the court was, PLac 24 coram J. S. Majore, et Jon, eas 
roll and the MAN, Recordatorc, et J. D. et J. N. Aldermannis burgi prædieli je 
return on the cundum con ſuetudinem burgi predifti, Ec.” and the plaint being en- 
proceſs, is im- tered, upon ſummons, a nm eff inventus was returned at a court 
pwn holden coram ditto J. S. Majore, et J. N. et J. D. Aidermannis, fein- 
rakes dum conſuetudinem burgi prædicti, &c. omitting the Recorder, which 
Cro. Jac. 116. BABINGTON alledged to be error, et coram non judice.— ed non ally 
— 7844 ©2tur 3 for it may be, that at the firſt court holden the Recorder was 
1. Term Rep. there, and at the ſecond court he was abſent, and the court is well 
2392 240. held by the cuſtom there before the mayor and two aldermen. 


THE Second ERROR aſſigned was, Becauſe the judgment there 
is in an action for words which the defendant ſpake of the 
plaintiff, viz. © He hath ſtolen a tree formerly cut down, which 
* 1s felony, and 1 will cauſe him to be indicted for felony.” 
BABINGTOXN alledged, that the words were not actionable, becauſe he 
doth not ſhew when the tree was cut down, nor that there was 
ſome ſpace of time between the cutting and taking away: for if it 
was not taken away inſtantly after the cutting, it was not felony, 
ed non aliocatur; for the words are clearly actionable: for when 
he ſaith, * that he ſtole a tree formerly cut down,” it is intended 
to be a long diſtance of time; eſpecially when he adds, * and that 
is felony, and I will indi& him of felony ;” for it ſhews, he 
conceived he had committed felony, which was a great ſlander. 
Wherefore the judgment was affirmed. | 


Owen againſt Long and Others. 
Cat; ts Michaelmas Term, 15. Car. 1. Roll 571. 


Joſtification of "TRESPASS of aſſavlt, battery, and impriſonment, in the pariſh 
a commitment of Saint Nicholas in Bafing-ftreet, for two days. The defendant 
by the court of juſtifies by reaſon of ſpecial act of parliament for the relief of poor 
> Fr way a debtors, 3. Jac. 1. c. 15. ſ. 5. (a), whereby it was enaQted, * T hat 
s eve r citizen and freeman inhabiting in London, being ſued 
« for r forty ſhillings, may exhibit his ſuit in the court 
« of Lojiden called there the Court of Requeſts in London, who 
* ſhall nominate commiſſioners (4) to the number of twelve, and 
«+ that any three of that commiſſion may ſend for any creditor who 
« is complained of in ſuing for ſuch debt under forty ſhillings, 
« and if he refuſe to come, or perform not their orders, they may 
« cauſe him to be arreſted by any ſerjeant of London, and commit 
« him to priſon, there to remain until he 8 the ſaid _ 
And the t ſaith, that by reaſon of the command of ſuc 
commiſſioners, at ſuch a pariſh in Mood. ſtreet, becauſe he 


Explained and extended to inhabi. (6) See 25. Geo. 3. c. 45+ 1. 7. as (0 
— gy C. 10. n 
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to come before them, he was committed ta the compter in Toed- Ove 


ſtreet ; et hoc paratus eft verificare. Upon this the plaintiff de- | $4. | 
murred. Or oats. 


PHESANT, for the plaintiff, took divers exceptions to the plea: 
Fixs r, Becauſe hedoth not ſhew, that the debtor who complained 
was poor, and a citizen and freeman inhabiting in London, other- 
wiſe the a& doth not give them authority to meddle (a). 


SECONDLY, Becauſe the battery and impriſonment 5s alledged 
in the pariſh of Saint Nicholas, and he juſtifies in another parith, 
and doth not traverſe the battery and impriſonment alledged in the 
declaration. 

Tump, The concluſion of the plea is not well, et hoc paratus Poſt. 34. 
verificare, where there are two defendants, ſor it ought to have Cowp. 425. 
purati ſunt, Se. 


(a) Sed vide 
14.G:0.2.c, 10, 


Ante, 228. 


Martyn againſt Nichols. the Carr 13. 


FRROR of a judgment in an ejectment. The error aſſigned, p;.ament of fo 
Becauſe the declaration was of a meſſuage and forty acres of many acres of 
land, meadow and paſture, thereto appertaining, and it was not land, meadow 
diſtinguiſhed how much there was in land, how much in meadow, Ne 
and how much in paſture. Therefore the judgment was reverſed. he (.....1 
quantities of each, Ante, 179- 471.—2. Roll. Rep. 166. 189, 1. Salk. 254. 1. Show. 338. 
Carth, 204. 4. Mod. 57. Hard. 57. Palm. 100. 2. Bac. Ab. 169. 5. Com. Dig. 274. 5. Burr. 2672. 


Comp. 347. Dougl. 466. 1. Term Rep. 11. 


Michaelmas Term, 15. Car. 1. Roll 132. 


amended ſuch A BOAT, and divers other boats of the defendant's ; allegation that 
that the defendant promiſed to 29 and pay him for his labour - — 
and charges about the amendment of the ſaid boats tantum quantum the yo wma 
meruit : and alledges in fact. quid meruit thirty rp and that mended a z0aT, 
he required the payment of the defendant, who had not paid him and divers other 
according to his promiſe. —— : 
2 defendant pleaded non aſſumpfit; which was found againſt with an wer- 
im, ment quod me- 
Gurus rom now moved in arreſt of judgment, that the decla- — 2 
ration was not good, | bceauſe he alledged, that he amended and ; 
repaired divers boats for the defendant, and ſhews not what ; ſo b — | 
reaſon of that uncertainty the defendant cannot know how muc 8 FO 
he ſhould pay; and therefore compared it to Playter's Caſe (6), 1. Sid. 413. 
where treſpaſs was brought quare piſces ſuos cepit, and adjudged ill 2. Saund. 353. 
tor the uncertainty. _— 1 

BERKLEY, at the firſt, was of that opinion ; but upon better f. — 
adviſement, and reading over the record, that he mended owe 773. 
and divers others, and upon a precedent cited by MysELF, that Salk. 557. 
an action had been maintained here by a taylor for making A Com, Dig. 
GOWN and divers other ſuits of apparel at the defendant's requeſt, — 682. 
and that he promiſed to ſatisfy and pay tantum quantum, &c. and 
HoppzspEx affirming there were divers precedents in the court 
this nature, 

(b) 5. Co. 34. 
Jones, 
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Jones, BExEKLEV, and MYSELF, agreed, that the declaration 
was good, and there was not any ſuch uncertainty but that the de. 
fendant (at whoſe requeſt the ſaid boats were amended) might well 
take conuſance what boats he defired to have repaired : and the 


verdict finding guod ene, and aſſeſſing damages, judgment was 
given for the plaintiff. 


Canwrzy 


ALDWYN. 


Cain 35 Anne Healings, W1 bow, againſt The Mayor, Commanalty, 
1 and Citizens of n. 


Jodgment ERROR of a judgment in the common pleas in debt, brought 
againſt a.corpo- . by them upon an obligation of four hundred pounds. The 
— — error aſſigned was, Becauſe the judgment is, tliat the mayor, com- 
— N monalty, and citizens of London, thould recover the debt and fix 


may be amend. pounds for coſts eiſdem majori et communitati adjudged (omitting 


es by the civibus), and ſo no fuch corporation: which was held to be 
Gocker roll, error, But afterwards, upon a motion in the common pleas, and 
Lo, __ upon examination and peruſal of the dogget-xoll (a) {where it was 


Beer, 869, well entered), it was awarded to be amended. 
Co, Jac. 628, Hob, 127, Raym. 39. 1. Sid. 70. 3. Term Rep. 749. . 
| (s) See 4. & 5. Will. &. Mary, c. 2. 


ag 16, The King againſt Sir John Dryden, Gybbs, and Others, 


In a writ of RIGHT OF ADVOWSON againſt them as coparceners. Upon 
right of advow- a ſpecial verdi& by the grand aſſiſe, it was ſhewn that the te- 
n — _ nants were coparceners, and that Margaret Gybbs, one of thetenants, 
1 was dead puis darraigne continuance before this Term, which was 
if one of them pleaded in abatement of the writ. The king's attorney hereupon 
die puis Laren traverſeth that they were parceners ; and upon that it was de- 
continuance, the red. 

writ ſhall abate; Nur red. , . F 

But not in the Being moved in court, it was adjudged, without argument, that 


caſe of aev-l the writ ſhquld abate, and it was appointed that judgment ſhould . 


fy or e. be ſo entered; for ALL THE COURT agreed, althoug it were ad- 
Fide — 511, mitted they were not coparceners, but joint - tenants, yet the death 
426. of one of them ſhall abate the writ being in a real action. And it 

429. $09- wants | | — | 
Fol. 583. 585. is not like to the caſe of an aſſſe of novel difſeifert, or of an afſi/e of 
585. mortd' anceſter, where death of one of the tenants ſhall not abate the 
Jones, 4522 Writ as long as there is a tenant living; for it is here allowed that 
ro. Brief, 295. every of them is tenant of a freehold. And although the attorney- 
Bona general affirmed there were two expreſs Books in the point, yet 
Bard. 143, upon view of the ſaid Books (5) they conceived they do not ex- 
Show. 56. tend to this caſe; for it was _ in a ſcire facias upon a petition at 
3- Mod. 249- droit, which differs from this caſe. But it was afterward adjourned 
Cro. Jac. 19. by Mr.. Attorney's importunity until Eaſter Term, pretending that 
(c) It ws be would then argue the caſe (c). 
moved again in Faſter Term; and adjudged in the Michaeimas Terw following, upon great argument, that 
the writ ſhould abate. Fide poſt. 583. 539. | 
(b) The Y x ax-Fooxs 13. Edw. 3. tit, fiſe, 12, 1, Edw. 3. pl. 12. 6. £68. 3 
« Breve, 260. and 27. Ed. 3. pl. 83. pl.250. 5. Edw. 3. pl. 300. 43 · £485 

Vide 3. Hen. 4. pl. 33. Tempus Idw. 1. pl. 16. 12. Hen. 6. 2, | 

% Breve 857, 858. 40. Aﬀiſe, 15, 1 A- 5 
| | Smitt 


„„ 
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Smith againſt James. Carr i. 


RROR of a judgment in the court of the palace of V —_ 
E by the principal and bail. | 8 bin x wr of 


The error aſſigned was as well in the principal jud t 6 n ined toes. 
the execution againſt the bail; and it 2 moted RIMSTON, — * 
that therefore the writ of error was not well brought, — ALL Ante, 300. 405. 
Tae CouRT were of the ſame opinion; whereupon the writ of 561, 
error was abated. Cro, Jac, 334. 

Cro, Eliz, 155. Hob. 72. 5. Com, Dig. 291. 1+ Roll. 792. 

They then brought ſeveral writs of error quæ coram vobit refi- A declaration 
dnt. And the error aſſigned by the — was, That the decla- that the de- 
ration was ill ; and upon reading the record, it appeared in his de- eat . 
claration, that upon 23. December, 13. Car. 1. in conſideration of , woe i 
ſuch a ſum of money, the defendant aſſumed and promiſed, that appears that he 
he, 23. January, 13. Car. 1. would pay ſuch a ſum of money to aſſumed the 23. 
the plaintiff. —And becauſe it appears by his own ſhewing, that P*<mber to pay 
this ation was brought before 22 was any cauſe of action, THE — 
Cour held, that the declaration was ill, and the judgment (al- Ante, 253.283. 
though it was after verdict for the plaintiff) was erroneous, and , Rel. Ab 59. 
therefore reverſed. ro. Eliz. 325 


The writ of error by the bail, therefore, is not examinable, but F'* — 70. 
falls of itſelf. _ 5 7 1 
Carth. 114. 1. Show, 147, 1. Leon. 186. Velv. 70, Jones, 304. 1. Com. Dig. 105, 106. 


| Sands againſt Trefuſes. | c 18, 


ACT ION ON THE CASE, for ſtopping a water-courſe run- 10 an aftion for 
ning to his mill; and declares, that he was ſeiſed in fee of a ſtopping a wa- 
mill, and had a water-courſe running in the defendant's land to 2 EQ. , 
the ſaid mill, and that the defendant had ſtopped his water-courſe. gcc; c 
The defendant pleads a vitious plea ; whereupon the plaintiff de- ew the gue 
murred. | eſtate, or that 

And now BE ARE, for the defendant, moved in arreſt of judg- 5,5 32 3mm 
ment, that the — to 2 5 becauſe he doth not declare — — e 
his mill was an ancient mill, and that the water-courſe was an Ante, 500. 
ancient water- courſe, nor doth he preſcribe to have a water-courſe 1. ven. 235.239. 
in the defendant's land. 5 1. Show. 7. 


But ALL THE Cour held it to be well enough, and may well , Ln. 247. 
maintain his action upon the caſe, being lawfully in poſſackon, 

and the ſtopping of the water is tortious, and a damage to his mill; — 
and although be doth not ſhew que e/ate, that is not material; and there cited. 

it hath been divers times ſo ruled, « viz. 33. Eliz. in Sly v. Aﬀerdant. 3. Term Rep. 
But becauſe this was moved the laſt day of the Term, day was 767. 


further given until the next Term. 


Earl of Oxford againſt Waterhouſe. Car rg, 


FRROR. After a ſpecial verdi& and argument at the bar, there The defendant 
' Was 4 2 entered by the plaintiff, as it was agreed he ſhall have cofts, 

might; and it was moved, that coſts might be aſſeſſed for the de- . plaintiff 

tendant, —But Tus Cour doubted whether coſts might be aſ- —_ 

leſſed, becauſe there was no verdi ct given in the caſe. ſpecial verdict. 

An 175.2, „7138. . - . . . | 

— 65 — Sf 689. Leon. 105, Hutt. 36. n, 250 7, Bac, Ab. 535. 

The 


4 
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e 2 The Mayor and Commonalty of London againſt Alford. 


Leads were'de- TRESPASS. Upon a ſpecial verdict, upon not guilty pl 

* 1 bel rag T and tried at the bar, hs cls ak : ; * an 
upon condition =. Sir George Monox, formerly mayor of London, bein ſeiſed in f. 
1 of twenty meſſuages in London, holden in burgage, where the * 
ſom of moncy tom is, that they are deviſable as well in mortmain as otherwiſe 
every year for erected an alms-houſe and a ſchool-houſe in Walthamſtow, in the 
the ſupport of county of Efex and for the maintenance of the ſame alms:houte, 
r ſchool-houſe, and a chapel there, he deviſed by his will in writing, 
ſhould not pay the 33. Hen. 8. thoſe tenements whereof one of them is naw in 
© ſuch ſam, then queſtion, to Giles Briggs, Roger Alfard, and four others, whom he 
— B. and even made his executors, HABENDUM to them, their heirs, and aflien; : 
— duo then RECITING, That whereas he had erected an alms-houſe in . 
toC.; this fe. 729m/tow for thirteen your people, and a ſchool-houſe and chapel 
cond limitation there, he deviſed thoſe tenements to the ſaid fix perſons, and ta 
— C. is void, their heirs and aſſigns, upon condition, and to the intent and cf. 
—_ po fect, that his ſaid executors and feoffees, their heirs and aſſigns, 
1 ſhould pay, out of the iſſues and profits of the ſaid houſes, 421. 7s. 4d. 
Ante, 284, in manner and form following, viz. to an honeſt prieſt which ſhall 
a be ſchoolmaſter and teach children, 61. 138. 4d. yearly, and alſo 
IP * e to the poor N there 7d. a piece, and 5s. yearly 
at. 41t. to be beſtowed upon an ob¹ιt; and to pay to an able clerk to help to 
3. Leon. 283. teach the children there 26s. 8d. and other charitable uſcs. And 
SP if any part of the ſaid purpoſes remain undone and unperformed, 
1. Veen, 420. then they find, that he deviſed the ſame to William Monox, and to 
3- Burr: 7476. the heirs males of his body, upon condition and to the intent to 
See Mr. Fearne's perfarm all the ſaid truſts and purpoſes ; and if he failed for two 
Eday o Con- months, then he deviſed them to the mayor and commonalty of 
dungen Re- Landon, upon the ſame conditions, and to repair London bridge ; 
yy edit. 378, and if they failed, that his heir ſhould enter ly perform the ſame: 
and by a ſchedule annexed to his will he appoints and adds ſome 
other conditions to the ſaid eſtate; and appoints, that none of thoſe 

deviſees ſhould hold by ſurvivor, but that the heir of him who 

died ſhould have his part. It was further found, that in 35. Hen. d. 

the ſaid Sir George Monox died ſeiſed in fee, and that the ſaid fix 

deviſees entered and enjoyed the tenements, but that none of them 

paid the ſums appointed to the clerk who was to attend in the 

chapel, but had failed in that point. They further found, that the 

ſaid Roger Alford died in Edw. 6. and that Edward Alford was his 

heir, and entered into his part, but hath not performed the truſt 

in this point; that in 5, Eliz. the heir of Sir Geer e Monox entered 

for breach of the condition, and that Edward Alford entered and 

ouſted him; and that afterwards the ſaid Edward Alford purchaſed 

the parts of the other deviſees by deeds indented and inrolled in 

the Huſtings, who in 11. Ez. bargained and ſold all their eſtates 

and rights in the ſaid tenements to the ſaid Alford and his heirs, 

upon truſt that he ſhould perform the purpoſes and declarations in 

the will of the ſaid Sir George Monox appointed; and that the faid 

Alford was in poſſeſſion; and that afterward, viz. 35. Eliz. he being 

in poſſeſſion, 4 FINE ſur releaſe with proclamation was levied to him 

and that he continued his poſſeſſion, and died ſeiſed, which land 

' deſcended to the defendant his ſon, They find further, _ 

| U 
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ſum of 26s. 8d. was never paid to the ſaid clerk to this day, and Tut Maron, 
that neither the ſaid heir of Sir George Monox, nor the mayor of &. oſ Lon oon 
London and commonalty, had any notice of this will, nor of the A" 
conditions, nor of the non-payment, until within theſe four-years 2 285 
laſt paſt; and that after notice the mayor and commonalty entered, 

and Alford re-entered, whereupon the action was brought. E. # 

2 totam, &c. judgment ſhall be given for the plaintiff? was the 

queſtion. 


It was very well argued at the bar for the plaintiff, and by Ser- 
jeant FINCH for the dgſendant. plaintf, 7 


Upon the 14 three main queſtions were made: FirsT, 
Whether this be a condition or limitation appointed by the will ? 
and, admitting it be a limitation, and that it may, after the firſt li- 
mitation, be good to the heir of Sir George Monox, Whether ſuch 
limitation may be good to the mayor and commonalty, being but 
a poſſibility ? . 

SECONDLY, Admitting that they be limitations and limi- A fine bars a 
tations of the eſtate of the deviſees, this being broken in the firſt title of encry 
year, and ſo de anno in annum, Whether there be a good title of for a condition 
entry for the heir of Sir George Monox, and after to the mayor and 
commonalty, for not performing of the truſts? and, they not 5. C. 1. Jones, 
having entered, but ſu _ fine with proclamations, and five 158 
years to paſs, Whether this be not a bar to their entry ? 


4+ Co. 105. 2. Inſt, 518, 2. Vern. 190. note (2). Co. Lit. 240. Cruiſe, 146. 199. 


THIRDLY, Admitting there hath not been performance of the 
will, but a breach of the truſts, Whether the want of notice ſhall 
aid them? becauſe the words of the will are, If through obli- . 
« yion or other cauſe the truſts be not performed, then they ſhall 4 — $2. d. 


* re-enter,” . 

Tux Cour reſolved, that the fine with proclamations, and — — Cites 
the five years paſſed, hath abſolutely barred the plaintiff's eſtate ; Dyer, 33. 2. 
and they conceived alſo, that it is a void limitation to the mayor Co. Lit. 18. a. 
and commonalty, being a poſſibility upon a poſſibility : Vide 1. Cole, — 
Reftor de Cheddington's Caſe and that the finding they had not 
notice was not material, for there is not any appointed to give 
notice, and they at their peril ought to take notice of breach of 
the eſtate. But for theſe two laſt points, they were not ſo una- 
nimouſly reſolved ; but for the ſecond they all abſolutely held, 
that the fine with the 8 and the non - claim and five 
years paſſed, hath abſolutely barred them: whereupon judgment 
was given againſt the plaintiffs. 


'4 


| 
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Eaſter Term, 579 
16. Car, 1. In the King's Bench. 


Sir John Brampſton, Kut. Chief Juſtice. 
Sir William Jones, Kut. 
Sir George Croke, Knt. Juſtices. 
Sir Robert Berkley, Kut. 


Sir John Banks, Knt. Attorney General. 
Sir Edward Herbert, Kut. Solicitor General. 
Freeman's Caſe. 
F was brought to the bar by habeas corpus out of the A perſon com- 


Carr Is 


Fleet; and the return was, that he was committed on the mitted by the 
14th February 16 39 by the Lords of the Privy- council, for Privy-councitis 
« divers cauſes and miſdemeanours, until they gave order to the wn yon 
« contrary,” as appeared by their warrant there produced. It was ns do not 
alſo returned, that he was to be detained by another warrant from expreſs a ſuf - 
the ſaid Lords, 26th April 1640, wherein is mentioned, that he, cient crime with 
being warned by a meſſenger in December to appear before the ſaid convenient cer 
Lords, refuſed to come before them, and in contempt made a re/- p, 
cous, and cauſed thereby a great tumult in the town ; which being — 507. 
proved before the ſaid Lords, by the oath of two perſons therein 552. 350. 
named, they thereupon, the 14th February 1639, committed him: , fl. Rep. 556. 
and now by this warrant appointed the Warden of the Fleet to re- Ld.Raym.1103. 
tain him, until they gave further order, &c. | * 3 
BAGSHAW, for the priſaner, hereupon moved, that he might 2 
diſcharged, or at leafl bailed. * * 9 
As to the firſt return, THE Cour held, if there had not been a . 
ſecond commitment returned, he ought to have been bailed ; but 
for the ſecond, they gave time until Saturday for the king's counſel 
to maintain the return, and to ſhew cauſe why he ſhould not be 
bailed : and the king's counſel ſaid, they would proceed againſt 
him by indictment or information; and that there Ds , 
— where ſuch informations have been brought in this 
court for miſdemeanouts. 


Anonymous, n 


NE J. S. upon an habeas corpus, was brought to the bar, and re- A perfon com- 

o that he was Fa ese flap order — the —— uer, _ in s- 
9. Gar, 1. for not paying of a fine o pounds by the 2 
commiſſioners impoſed upon him. And although it were not ſhewn — 
Wherefore the ſaid fine was impoſed, yet becauſe that commitment ane, x 33-168. 


2 by a judicial court, this Court would neither bail nor diſcharge 5e7. 


, . Inſt. 
Vaugh.r 37. Palm. 358. 3. Com- Dig. 456. 2.Hawk.P.C.190,173. 2. Term Rep. 190. 4 . 
Norton againſt Acklane. Cat 3. 


Hilary Term, 15. Car. 1. Roll 549. = | 
(COVENANT upon an indenture of demiſe by the plaintiff to Covenantlies by 
the defendant of an houſe for years; wherein the leſſee cove- er lt 


, a . - bir lefſee for 
dants for him and his aſſigns to repair the houſe from time to time, breach commit. 
* affignment of the term, and after acceptance of rent from the affignee. Ante, 188. 8. P. 

+ Roll, Ab. 522, 3. Co. 24+ 1. Saund. 240. 3. Lev, 233. 1. Sid. 402. 2. Vent. 234. Cowp. 
oz, Dougl. 461, . * and 


[ 
| 
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NozTow and to leave it at the end of the term ſufficiently repaired: and f 

> > not repairing aſhgns the breach. ? 
The defendant pleaded, that he aſſigned (by indenture ſhewn in 
court) all his eſtate and intereſt in the term to John St. ſuch a day T 
ö and year, who entered and paid his rent at ſuch a Feaſt after to the | 
plaintiff the leſſor, who accepted thereof; and that there was not 
any default of reparations before the aſſignment. Upon this ple wk 

the plaintiff demurs. | | 
Broom, for the roar , ſhewed, that the action well lies againſt 

ndin 


the leſſee, notwith this acceptance of the aſſignee to be his = 
: tenant, or againſt the aſſignee at his election; and he ſaid, that it ſoiſed 
(«) Cro, Jac. was adjudged fo in this court in Brett v. Cumberland (a), the record (uiſed 
321. whereof is entered in Hilary Term, 14. Fac. 1. Roll 1486. f 
See alſo S. P. 1 vants 
Bade. And BRAmPsTON and MysELF were of the ſame opinion That 
| Godlcal, (Joxxs and BERKLEY being then abſent). And becauſe we con- Eliza 
Cro. Jac. 309. ceived the caſe to be clear, and ſo adjudged in the caſe laſt cited, we grant 
2. Com. Dig. gave rule, that judgment ſhould be given for the plaintiff, unleſs, and t 
863. Kc. And Joxks and BEAK Lx, being informed thereof at Serjeanti- reciti 
Inn, agreed, that the action well lay. the bi 
; : ſucce! 
Cain. Anonymous. dants 
Hilary Term, 15. Car. 1. Roll 1656. demu 
Ne. What pro- A WRIT OF DISTRINGAS, © villatas circumadjacentes ville M. 
ceſs ſhall ifſue de Dorling, ad levandum ſepes et faſſatas, c. proflratas per di- the de 
a> poo verjas perſonas ignotas, et ad adquirendum, &c. ; which inquiſition the ty 
na Pon being returned, and the malefactors unknown, they found damages, queen 
Fide ante, 250. by virtue of the ſtatute of II fm. 2. c. 46. And hereupon the And | 
449. and the king's attorney prayed a difiringas againſt the inhabitants.—-And Be 
caſes there cited. Vhether he ſhould have it without a ſcire facias ſued to anſwer, ſeſs ar 
2. Com. Dig. and what proceſs he ſhould have, was much doubted ; wheretoro the fa 
531. the Court would adviſe thereof. ledgec 
by | Ny dants, 
Cart 5. | Reymond againft Burbedg. = 
: Trinity Term, 1g. Car. 1. Roll 1656. — 
In debt againſt ERROR upon a judgment in the common pleas in debt upon an 6. Co. 
an attorney by E „ for performance of an award. Upon To 
wa ee demurrer (becauſe it was conceived the arbitrament was void), judg- 3 8 
— ment was given for the defendant, guid querens nihil capiat per breve. _— 
nazvz inflead . GopBoLD, for the plaintiff, now affigned, That it was error, for Th 
13 the action was there brought by an attorney by a bill of privilege, Term 
ed, and not by original writ; ſo the judgment ought to have been 1 
Ante, 34. nihil capiat per billam, and not nihil capiat per breve. : — 
J. Roll. Ab. 206. And 1T was HELD a manifeſt error, unleſs it were the miſtake — 
416. of the clerk and amendable; but Tz Coun doubted thereof, wene 


Hob. 327- hecauſe it was in the judgment, which is by the Court, and is not 
4 to be accounted the entry of the clerk only. An error of a judg- 
7. Vent. 132. ment in treſpaſs againſt a biſhop for omitting ideo capratur pro fin 
Cowp. 4079- was reſolved (e) to lie well enough Yithout it, for a capie, 
not againſt him. But for this point the Court would adviſe. 


(a) Dyer, 315. 
John 
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John Biſhop of Salifbury again Hunt and Others. Car 6, . 
Trinity Term, 15. Car. 1. Rell 543. 


TRESPASS for carrying away two loads of wheat, being ſet Ti for car- 
out for tithe, ſevered from the nine parts at Stap/cham, in 1 
the pariſh of Damor bam. The defendant pleads, that queen E!iza- — — 
beth was ſeiſed in fee of the rectory appropriate of Damorham, and from the Crown. 
being ſo ſeiſed by her patents, dated 20th June in the twenty- ſecond Rigi, a 
year of her reign, granted and demiſed the tithe of corn and hay en grant. 
growing in Damorham and Stuplicham to Anthony 4/hley for his lite, — gn 
remainder to Robert A/hley for his life; that Anthony Aſbley was and avoid, or 
ſeiſed for life and died, and afterwards Robert Aſbley * Was traverſe the ſub- 
ſciſed ; and that the defendants, by his command and as his ſer- ſequent patent z 
rants, took the ſaid loads of wheat, &c. I be plaintiff replies, 0. — 
That before the grant to Anthony Aſbley and Robert Aſhley, queen qu pers — 
Elizabeth, in the fifteenth year of her reign, by her letters patents, after the firſt 
granted the ſaid tithes to Thomas Stoctman for twenty-one years; and before the 
and that in the ſeventeenth year of her reign, by her letters patents ſccond grant, 
reciting the ſaid leaſe, ſhe granted the reverſion of the ſaid tithes to * 324. 
the biſhop of Saliſbury and his ſucceſſors, and entitles himſelf ag Yelv. 157. 
ſucceſſor, and that the tithes were ſevered, &c. and the defen- Cr. Jac. 299. 
dants had taken them, &c. Upon this replication the defendants — 

yer, 171. 
demurred generally. Cro. Eli. 30. 


MAYNARD, for the defendants, ſhewed the cauſe to be, For that 650. 
the defendants entitle themſelves by grant from queen Elizabeth, in bd. 92. 
the twenty-ſecond year of her reign, and the plaintiff claiming by WE 
queen Elizabeth doth neither conteſs and avoid, nor traverſe, &c. 
And being argued at the bar, 


BERKLEY and MYSELF held, that the plaintiff needs not to con- 
ſeſs and avoid, nor traverſe, when he claims by a former grant from 
the faid queen, V1Z. anno 17. regui ſui, which precedes the title al- 
kdged by the defendants : and if it be not a good grant, the defen- 
Gnts, who claim by a latter grant, ought to have traverſed the 
precedent graut to the plaintiff, which is Fa to be good until 
the contrary be ſhewn ; and the plaintiff needs not to anſwer to 
a puiſne grant, alledged to be after his grant : and cited the caſe * 
b. Co. 24. Helier's Caſe, and 2. Edw. 6. Br. Conſeſſi et Avoid,” 66. 
Dyer, 366. 10. Edw. 4+ 6. 


But Bu Aurs rox and JoxEs doubted, Becauſe the queen might 
peradventure have a later title and make a good grant. 


This being argued in Hilary Term, was adjourned until this 
Term: and now Bx aMesTon ſaid, that he had confidered of the 
books cited, and agreed that the plaintiff claiming by a former 
grant needs not to make either a confeſſion and avoidance, nor 
taverſe, Whereupon rule was given 9 ＋— abſente), that judg- 
ment ſhould be entered for the plaintiff, unleſs, &c. 


Plowden againft Oldford. Cars 7, 
Michaelmas Term, 15. Car. 1. Roll 86. 


FRROR of a judgment inthe common pleas. The caſe upon If a patron 
the record was, That parſon, patron, and ordinary, before the mou a leaſe of 

13. Elia. c. 10, made a leaſe for ninety-nine years, there being a 1 

ads confirms a leaſe made by the parſen, and, on the death of the incumbent, a preſentes of the 

Fantee of the next avoidance enters, and avoids the leaſe by the parſon, and dies, and then the patron 

Preſents a new incumbent, ſuch preſentee ſhall hold the benefice diſcharged of the leaſe by the pariſon, 

Whough it were confirmed by the patron who preſented him. g 

eko. CAR, P p grant 


—ͤ—ä - — —— — —— — — — — . 


582 Eaſter Term, 16. Car. 1. In B. R. 


Proven grant of the next avoidance before this leaſe. Afterwards the 
Fl 9 parſon who made this leaſe died. The grantee of the next avoid. 
rere. ancepreſents another, who, being admitted, inſtituted, and indudted, 
$.C. Jones,4c4. entered and avoided this leaſe during his time, and afterward died. 
1. Roll. Ab 480. The patron, who joined in this leaſe for years, preſents a new in- 


8 = cumbent, who was admitted, inſtituted, and inducted. 
Hod. 7. 123. The queſtion was, Whether he ſhall hold it diſcharged of thi 


Co. Lit. 46. a. leaſe for years, as his predeceſſor did ? 


en . And ADJuvDGED that he ſhould ; for the leaſe is totally avoided 
3-Bae. Ab. 487, by the entrance of the ſecond incumbent, and not for his time 
only. Joxes and BERKLEY were of this opinion (for Bx amesroy 
and MYSELF were in chancery) ; and their reaſon was, Becauſe 
the parſon hath the entire fee, as a parſon may have of a rectoꝶ 
preſentative : and when he is in, and hath evicted the leſſee, it is 
an abſolute evictjon of the entire term, without expectation of n- 
viver; and it is not only an eviction for himſelf, but for all his 
ſucceſſors. Wherefore they gave rule, that judgment ſhould be af- 
firmed. And this being reported to Br AMPsTON, Chief Fuftice of 
this bench, to LIT TLETON, Chief Juſtice of the common pleas, to 
DameorT, Chief Baron, and to MYSELF, we all agreed to that judg- 
ment. And afterward the cafe bein . Gopzorp, ö. 
jeant, to have day till next Term to ſpeak in arreſt of judgment. Tur 
Cour would not give anyfurther day; but thejudgment was affirmed, 


Carr 8. Torle's Caſe. 


Perſons com- TJ ORLE and four others of the pariſh of St. Bartholomew were 
mitted by the brought to the bar by habeas corpora : and by the return it ap- 
1 red, That they were committed to a — for contempt to 
— tei the eccleſiaſtical commiſſioners (a) for not performing of their or- 
orders baile by der, in paying the pariſh- clerk his wages, rated by their order at 
theking'sbench. fourpence the quarter for every houſe in Great St. Bartholomes':, 
Ante, 114-220. which they refuſed to pay but according to their cuſtom, as they 


4. Inſt. 327, 8. were rated by their churchwardens and veſtry. 


Du. Merrick and Ds. EcLEsToN now moved, that they ſhould 
be remanded; for they ſaid, this order was grounded upon the king 
letters patents, wherein it is provided, that the clerks ſhould gather 
and receive their wages as ſhould be ordered * the high commil- 


fioners, and pretended that for any contempt they might fine and 
impriſon. 

But upon this return they were bailed until the firſt Tue/day next 
Term. 


(a) See 1. Eliz, c. 1. and 5. vol. account of the powers and authorities of ie 
Hume's Hiſt. Eng. 266. to 379. for an court of high commiſſion, 


Car 9. | John Parker's Caſe. 
An excommuni« TRE PARKER was brought to the bar by habeas corpus ; and 


can capiendo is the cauſe of his commitment appeared to be, by virtue of 


void by 5. Elis. yrit de excommunicalo capiendo, grounded upon the chancellor 0 


© a7 Norwich's certificate into the chancery. - It was pleaded, 8 - 
the king's bench e communicato capiendo was void, and that the party was not lawiul 
and delivered of impriſoned, becauſe by the 5. Elzz. c. 23. the writ ought to have 
record to the heen brought into the king's bench, and to have been inrolled there, 
* and delivered in convenient time to the ſheriff.— And ALL THE 
Co. Jac. 557- Cour reſolved, he was not duly impriſoned ; and therefore be #® 


8 bo 2 
+. FeereWill.g4. diſcharged. 


1. Salk. 293. Tremaina, 444+ | The 


TH 
1 dit 
miner, 

were 11 


with al 


Firs 
prize t. 
drums 
three h 
25. Fe 


- 


SECO 
ſoners, 
terminer 
enough 
which \ 


Casr 10. 


The King againſt Sir John Dryden and Others. 
Ante, Page 574. 


TM Caſe was now in the end of this Term moved again, that In a wt oftight 
the writ of right of advow ſon ſhould abate by the death of one 8 

of te tenants, although it be admitted that they were jointenants. ners or in. 
Now becauſe neither MAsTER ATTORNEY or any other had ar- tenants, the 
gued for the king all this Term, ALL THE CourrT retained their writ fall abate 
former opinion, that the writ ſhould abate, and that judgment 3 
ſhould be entered accordingly. | e ee 


See ante, 574. Poſt. 58 5. 


Casr 11. 


Thomas Benſted's Caſe. 


THOMAS BENSTED, die Jovis poſt clauſum Termini, was in- To attack a 

1 dicted and arraigned before ſpecial commiſſioners of oyer et ter- privy counſellor 
miner, in Southwark, wherein ALL THE JUSTICES AND BARoNs 4 8 
were in commiſſion and preſent; at which time, upon conference manner with 


with all the Juſtices, it was reſolved, intent to change 


FixsT, That going to Lambeth-houſe in warlike manner to ſur- ** — 
-ize the archbiſhop, who was a privy-counſellor (it being with a vs 
drums and a multitude, as the indictment was, to the number of ox. 
three hundred perſons), was treaſon (a). | 1 Hawk. ch. 15. 


25. Foſter, 209. 211, 1. Hale, 141. Dougl. 210. Rex v. Lord George Gordon, Dougl, 590. 


SECONDLY, That the ſitting, and enquiry, and trial of the pri- A traitor may 
ſoners, all upon one day, by virtue of the commiſſion of oyer and — runs al 
trminer, without any commiſſion of 2 was good * — 4 
enough, notwithſtanding THE YEAR-Book of 2. Hen. 8. pl. 159. ſpecial commiſ. 


which was held to be no law. fon of eyer and 


ter miner on the 


ſame day, Ante, 448, —2. Inſt. 568. 5go, Keilw. 159. Sum, 109. Kely. 77, Ld. Ray. 67, 


THIRDLY, It was reſolved by ten of the ſaid Juſtices ſeriatim, Breaking priſon 
that the breaking of a priſon wherein traitors are in durance, and d which trai- 
cauſing them to eſcape, is treaſon, although the parties did not know 8 
that there were any traitors there, upon the caſe in THE VEAR- e's x 

S. C. Jones, 485. 


Book 1. Hen. 6. pl. 5. b.; and fo to break a priſon whereby felons ,* iat. 390. 


elcape is felony, without knowing (5) them to be impriſoned for stamf. P. C. zz. 


Foſter, 344+ 


ſuch offence. 
| 1. Hale, 269. 2. Hawk. P. C. 210. 3. Peere Wms. 469, 470. 


(a) This point is not mentioned in the Laud in his palace at Lambeth by above 
eportof the caſe by Sir William Jones, 455. five hundred perſons, with open profeſſion 
The cauſe and circumſtances of this t- and proteſtation that they would tear the 
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mult are ſtated to have been, t hat on the 5th 
of May 1640 the king ſuddenly diſſol ved the 
farliament, and ſuffered the convocation till 


w (it, to the general difſatisfation of the 


uton, The blame and odium of both 
leſe unpopular meaſures were laid upon 
the archbiſhop of Canterbury. On 
Mturday oh May 1640 a paper was 
up at the Exchange, exhorting the 
Prentice to riſe and ſack the archdiſhop's 
on the Monday following; and 
Kcerdingly on the night of that very 
n attack was made upon archbiſhop 


Pp2. 


archbiſhop to pieces. On the Thurſday 
following the ſpecial commiſſion was open- 
ed and proceeded on. Benſted, a ringleader 
in the tumult, was cenvicted, and within a 
very few days afterwards executed, Foſter, 
212. 6, Hume, 290. 3. Rufhw. p. 1167, 
Whitlock, p. 33. Dugdale, 62. And ſee 
Mr. Juſtice Foſter's Obſervations on this 


Caſe, 1. Diſc. p. 209. to 213. and 


3. Diſc. 445. l 
(5) Sed vide 2. Hawk. P. C. ch. 18. 
ſ. 17. f 
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$34 Trinity Term, 
1 6. Car. 1. In the King's Bench. upon 


Sir John Brampſton, Kut. Chief Juſtice. e 
Sir William Jones, Kut. nuſan⸗ 
Sir George Croke, Ant. Juſtices. 0 gt , 
Sir Robert Berkley, Kut. arty | 

cons 1 


Sir John Banks, Nut. Attorney General. 


18 Sol citor General. 
— — A _—_—_ 


quittec 


Carr 1. Memorandum. — 
TwelveScrjeants I N the Vacation betwixt Eafter and Trinity Terms, by the nomi- ory 
called, 1 nation of . Fixch, Knight, Lord Keeper of the Great ment e 

Seal, and Six EDWARD LITTLETON, Chief Fuftice of the Com- manor 
mon Pleas, theſe twelve were appointed to be Serjeants: Anny, 
OF THE INNER TEMPLE, OF THE MibpIE TEwPLE, conſtal 
n Stone, William Littleton (ſecond brother one 7o 
7 IA bitwict, of the ſaid Sir Edward Littleton), denied 
enry Rolls; —— Bryerwsod, alderm 
Robert Hide Thi 
Or Lixcorx's-Ixx, Or Gray's-Ixx, court, 
Rich. Taylor, | Peter Phe/ant, charge 
Ed. Atkins, and Fran. Bacon, and there r 
John Green; | Sampſon Evers, (the King's And 
Attorney in the marches of his pri 
Wales, and now made one of ſuch o. 
| the King's Serjeants); though 
all of them then benchers, and having been readers of their reſpectixe attend; 
houſes, who had writs delivered them, bearing tee 211t May, te- ron allo 
turnable in chancery Oclabis Trinitatis, which was die Lune : and directe 

they appeared in chancery die Jovis, being the quarto die poſt, and : 
were ſworn, and gave rings, &c. dir Jo 
Cant 2. Leyton's Caſe. 48 
An enen RICHARD LEYTON was indikted, For that he at 8. inthe ” 
for a nuſence to county of Aiddleſex, had ereted a barn upon parcel of the 
e 4 highway leading from ——, and concluding IF grave et communt Us 
the words vi et Noc umentum omnium ligcorum ac ſubditorum domini regis per viam pre: .C 
rnit. diftam euntium tranſeuntium equitantium, &c. | Wilks \ 
| Vent. 108, And Gr1MsTON moved (the words contra pacem being omitted), Foſs, 
2. Lev. 221. that the indictment might be quaſhed. | Eiez, 
Cro. Jac. 52. BERKIEV and MYSELF, being only in court, agreed, that for this Wk 
- INES cauſe the indictment was ill: and 7 held, that it ought by the la ie, 
Stra. 834. to be quaſhed. ers : 
Salk. 38 1. 2. Hawk. P. C. 345. took tc 
The Court will But BERKLEY would not agree thereto, becauſe the uſual courſe that pa 
not quath a bad js not to quaſh an indictment for nuſance in an highway without Which 
indictment for 2 certificate that the nuſance was removed and avoided: and al- deſcent 
2 _ though there were a certificate by many of the inhabitants within Edwar, 
| ficare that the the ſaid vill and places adjoining, that the barn was not and the 
| nuſance is removed, 1. Vent. 370. Salk. 372. 3%. 460. Andrews, 220. 3. Com. Dig. 905. The 


2. Hawk. P. C. 367. Sayer, 158. 161, Stra. 60. Burr, 1127. 2116. 1. Wilf, 325. 3 


Trinity Term, 16. Car. 1. In B. R. 535 


vpon the highway, nor the highway ſtraitened thereby, yet he Ltvrox's. 
would not aſſent to have the indictment quathed. But / con- . 
ceived, becauſe the certificate was, that there never was any ſuch 

nuſance erected, and the indictment being agreed to be vicious, it 

ought to be quaſhed for the ſaid error, when it is apparent, &c. ; 

for to traverſe and try it is a charge and to no purpoſe, becauſe the 

party in an action upon the caſe cannot recover his damages and 

coſts for falſely and maliciouſly indicting him, although he be ac- 

quitted ; eſpecially here when the indictment is totally vicious. 


Abdy's Caſe. Car 3. 


OHN ABD, an alderman of London, having an houſe at , An alderman of 
in the county of Her, where it was pretended, that conſtables 3 
thould be elected out of the inhabitants in every houſe, by preſent- the oſhce — 
ment m_ year in the leet of Sir William Hicks, lord of the ſaid conſtable, 
manor and leet ; the ſaid A/derman Abdy, by the name of Joan Ante, 389. 
ABDY, Eſquire, was nominated in a leet holden ſuch a day to be s. c. Jones, 462. 
conſtable there for the year following: and becauſe he refuſed, Moor, $45. 
one John Duke, being ſteward there, impoſed a fine upon him, and * Med. 282. 
denied him his privilege to be freed by reaſon of his being an — yo 
alderman. 2. Bl. Rep. 1 1 200 
This being ſuggeſted, it was moved to have a writ out of this 1. Com. Dig. 
court, directed to the lord of the ſaid manor or his ſteward, to diſ- oo 
charge him, becauſe he being an alderman. of London, ought to be _ 
there reſident the greateſt part of the year; and if abſent, is finable. 1. Term Rep, 


And ALL THE Cour held, that he ought to be diſcharged by _ 

his privilege ; as attornies attending in courts are diſcharged of gl. R. , 8 
ſuch offices of conſtables and other offices in the pariſh. And al- 2 5 
though it was ſaid, he might execute it by deputy, and his perſonal 

attendance is not requiſite by the cuſtom of the ſaid manor; yet 

wn allocatur, Whereupon it was awarded, that a writ ſhould be 

directed to the lord of the ſaid manor to diſcharge him. 


dir John Dryden, Margaret Gybbs, and Will. Kingſmill, Car 
Plaintiffs, againſt Thomas Yaics and the Biſhop of 
Peterborough. 
Michaelmas Term, 10. Car. 1. Rell 1433. Ante, Page 583. | 
(Hs IMPEDIT to preſent” to ho church of Middleton- In quare impedit, 


Cheney: wherein the ſaid plaintiffs count, That William it the defendant 
Milks was ſeiſed in fee of the advowſon of the ſaid church as in P24 a ſein in 
prols, and the church being void, preſented thereunto one Edward — agg 
Broome, who was admitted and inſtituted in the time of queen preſented 4. 
Elizabeth, and being ſo ſeiſed died, which deſcended to 1 and deduce title 
Milt, his ſon and heir; and he being ſo ſeiſed, died ſeiſed without from the crowo, 
Ilue, which deſcended to Anne, Frances, and Margaret, as to bis err 

ers and coheirs, whereby they were ſeiſed in fee; that Frances ke 3 | 
took to huſband Sir Eraſmus Dryden, Baronet, who died ſeiſed of without tra- 
Gat part of the advowſon pro indiviſa with the other two fiſters, verſing ibe prior 
__ deſcended to Sir 2 Dryden their ſon (and ſo conveys the inn i ds 
rae to the other fiſters) ; and that by the death of the ſaidd n 

ward Broome, the laſt incumbent, it belongs to them to preſent: 5: Com, Dig. 
ind the defendants diſturbed them. m_— 


The biſhop pleaded, that he claims nothing but as ordinary. 
Pp 3 The 
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Ante, 105. 


$13 Jon The defendant Yates pleaded, that he is parſon imparſonir of 
8 and the preſentment of the king; and that before the ſaid IVllian . 
avainſt had any thing to do in the ſaid advowſon, queen Elizabeth was 
YaTss and the ſeiſgd in fee of the ſaid advowſon jure coronæ, as of an advowſon in 
Pisser of prots; and after the death of the ſaid incumbent preſented Jan; 
Prm»xB0- is, who was admitted, inſtituted, and inducted: that afterward; 
net queen Elizabeth died, and the ſaid advowſondeſcended to king Fame, 
and from him to the king which now is, who preſented the detendant, 


The plaintiff replies, as in his declaration, that the church being 
void by the death of Broome, they preſented, &c.; and TRAVERSEs, 
that James Elli; was admitted, inſtituted, and inducted upon the 
preſentation of queen Elizabeth , and ſo joined iſſue. 


It was found by verdict at the common pleas, that the ſaid James 
Ellis was not aduntted, inſtituted, and inducted upon the preſenta- 
tion of queen Elizabeth, as the defendant hath alledged; and that 
the ſaid church, the laſt of September 1633, vacavit per mortem of 
Hill. W—,: the laſt incumbent there, et valet 200l. per annum ultra 
repriſas; and that the ſaid church is full of Thomas Yates ex præſen- 
tatione regis nunc: ideo conſid ratum eft quod querentes recuperent pre- 
ſentationem ſuam verjus defendentem ; et habeant breve to the biſhop of 
Peterborough, quod non obſtante reclamatione of the ſaid Thomas lates, 
ac licet the ſaid Thomas ates was admitted, inſtituted, and inducted 
into that church, that he ſhould amove the ſaid Thomas aten « 
idoneam perſouam ad preſentationem of the plaintiffs admittat /ine di- 
latione : et conſideratum ei, that the plaintiffs recupereut verſus the 
ſaid Thomas Yates damna ſua pro valore eccigſiæ pro dimidio anni jecun- 
dum formam flatuti, which amounted to 100l. et predifius Them, 
Yates in miſericordid. | 
Upon this judgment Yates brings a writ of error, and aſſigns for 
error, | 
Fixs r, That the plaintiffs in their replication traverſe the ad- 
miſſion, inſtitution, and induction of James Hllis of the preſenta- 
tion of queen Elizabeth; and hereupon iſſue joined and tried, 
where they ought to have traverſed the ſeiſin of queen Eliaabeth 
and not the admiſhon, &c. | 
Tux Sgcoxp Exxon, Becauſe judgment was given for the 
plaintiff, where it ought to have been for the defendant. 
L. Raym. 237. The defendants pleaded, in nullo eſt erratum. 
"Ante, 105.2, And after divers arguments at the bar it was adjudged, that the 
174+ traverſe was good and well taken, and that the feifin in the queen 
ought not to have been traverſed. Whercupon rule was giveth 
that judgment ſhould be affirmed. Vide poſtea, 589. 


Thorn againſt Shering. 
1 Hilary Term, 15. Car. 1. Roll 588, 
A traverſe upon FF *RESPASS de clauſe fraf?s, The defendant juſtifics his entry by 
n the command of J. S. The plaintiff replies, and ſhews, that 
2 7.8. was ſeiſed in fee and let to him at will, and traverſeth the con: 
Veto, 147 mand of J. S. The defendant maintains, that J. . — r 
Cio, Elz. 463. him to enter, and that he entered by his command, and traverie' 
6. Co. 24.» the leaſe at will: and hereupon it being demurred,—IT WAS * 
2 r. 1% 1ynGeD for the plaintiff, that the command was traverſable; 2! 
Cath, 166. that the defendant's rejoinder to make a traverſe upon Wr 
as this caſe is, was not good. Wherefore judgment was 2 4 
the plaintiff. —In Eaſler Term, 38. Eliz. in Parker's Cafe, adjucg 
that the command is traverſable. Michael 
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Sir William Jones, Kut. 
Sir George Croke, Knt. Juſtices. 
Sir Robert Berkley, Kut. | 


Sir John Banks, Kut. Attorney General. 
Sir Edward Herbert, Knt. Solicitor General, 
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George Meade againſt Sir John Lenthall. Carr I, 
k CTION ON THE CASE for diſturbing him to execute the An office to 


office of MARsHAL OF THE KiNG's BENCH, granted to Jong is 
him by patent for years (a). Upon not guilty pleaded, „neh concern 
and ſpecial verdi& found, the ſole queſtion was, Whether a patent 9 
of this office granted for years (which was the plaintiff's title) be tion of juſtice, 


good or not ? cannot begrant- 


3 ed f 
It was argued by Jenkins and MAvN ARD, for the plaintiff; or years, 
and by HEATH and ROLLE, oor the defendant. And after adviſe- 22 = 
ment of the Court until this Term, it was agreed nullo coutradicente, +, Roll. 2 aw. 


that judgment ſhould be given for the defendant. 2.Roll, Ab. 189. 


BRAMPSTON, Chief Juſtice, delivered all their opinions to be ſo, 78. 

> 6 . . . . * 9. Co. 97. 
principally for the reaſons given in the caſe of Sir George Reig- 4. Com. big, 
mids, 9. Co. 97.: for this being an office of great truſt, and atten- 28). 
dance continually in court, great inconveniences would enſue if Hob. 153. 
ſuch offices might be granted for years, which thereby might come A ee 
in ſuſpence upon probate of a will, until adminiſtration were com- Boul. 35. 
mitted thereof; and it might fall, or be given to perſons inſuffi- ,, Term Rep. 
cient, of whom the Court could not conveniently admit. And 87. 
whereas it was objeCtcd, that it may be granted in fee or in tail, &c. 
and ſo deſcend to an infant, &c. and therefore for years; it was 
anſwered, that in ſuch caſe the Court hath uſed to put in another 
fit perſon for the time. And whereas it was objected, that offices 
of theriffs were granted for years, until reſtrained by a ſtatute of 
14. Edw. 3.; it was anſwered, that thoſe grants were de facto; but 
t never was debated, what inconveniency might enſue by the grant. 
ing of ſuch offiees in that manner which concern the juſtice of the 
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kingdom, and which require continual attendance. 
(a) See 27, Geo. 2. c. 17, 


Lodge againſt Hollowell. 2 
Trinity Term, 15. Car. 1. Is the Crown Office, 

INFORMATION for the king, the city of London, and the in- V2 cure buy 
former; For that the defendant, being a currier, bought two — — 
hides of tanned leather, each of them of the value of fixteen ſhil- tan them, and 
lings, of perſons unknown, and ſold them unwrought, and not eil them une 
converted into made wares, to one James Mercer, a thoemaker in Wrought into 

anden, contra formam flatuti ; whereupon he demands the third 1 
part of the ſaid value for the row the third part for the city of nes ene 
Lenden, and the third part for himſelf, N | dy 1. fas. b4 
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Looc r The defendant pleaded not guilty ; and the jury find a ſpecil puniſha 
againff verdict, that the defendant being a citizen and inhabitant of Ly 1. Hen. 

Hor rohr. bought the ſaid two hides of perſons unknown, and after curried not ſell 

them with oil and tallow and other things neceſſary, and aſter and ſell 
ſhaved and dyed them; and ſo being wrought, fold them to the coachm 
ſaid James Mercer, a ſhoemaker in London : and, Whether that be ſtools \ 
a buying and felling (not being otherwiſe, nor converted into made enſue it 
wares) againit the form of the ſtatut2? they prayed the diſcretion, out, an. 
&c.; and found them to be of the ſame value as in the informa. judged : 
tion, &c. | 

It was argued at the bar by Rot E, Serjeant, and MAyNAzD, fir 
the plamtiff; by MALLET, Serjrant, and HOLBORN, for the defendant; 
and this Term by ALL rug CouRT ſeriatim, becauſe it concerned HE 
a multitude of curriers. 1 her 

See 3. Burn's And they all reſolved, that it was an offence againſt the ſtatute rad, 

Jude, of 1. Jac. 1. c. 22. and the value forfeited by the ſtatute; forthis pariths 

*" L$4TEER- felling by a currier, not being cut out and made into wares, is had ele 

againſt the letter and meaning of the ſtatute of 5. & 6, Ew. 6. c. 1j to adm 
27. Eliz. c. 16. and 1. Fac. 1. c. 22. all which were well weighed and ap 
and conſidered; and this information is grounded upon the ſtatute done 11 
of 1. Fac. 1. c. 22. ſor it demands the third part, which none of the awarde 
other ſtatutes gives. And the ſtatute of 5. Edw. 6. c. 15. is per- to be a 
tual, which expreſsly forbids all perſons to regrate for the buying the vel 
and felling by wholeſale, and all perſons who are not artificers, to 
convert leather into made wares : and this is a perpetual ſtatute, 
not repealed by any, unleſs by the 1. Mary, ſ. 2. which repeals 5. & 
6. Edw. G. c. 15. as made and procured by the ſhoemakers for their * 
private gains: and the curriers were reſtrained by the ſaid ſtatute; 
and therefore the ſtatute of Mary repealed the fiatute of Edward RR 
the ſixth, and allowed curriers to buy and ſell leather to artificers E * 
whe work it into made wares. But this ſtatute of queen Mary was 5 
repealed by the flatute of 1. Elix. c. 8. which repcals _= ſeveral bv £4 
ſtatutes there mentioned concerning leather, and expreſsly revives or” gb 
the ſtatute of 5. & 6. Ew. 6. c. 15. (becauſe by the repeal thereof as; 
Jeather was dearer, boots and ſhoes and other wares ſold at exceſ- Se 
five prices, to the undoing of many) but only as to one clauſe 
therein, viz. that ſhoemakers may ſell boots and ſhoes and other Aft 
wares at Calais (which then in the time of Edward the ſixth was Whet 
Engl). But now becauſe that part of the ſaid ftatute was fe- it was 
pealed, it ſhews that all other parts of the ſaid ſtatute are continued, 
and eſpecially the ſlatute of 27. Eliz. c. 16. is expreſsly in the Th 
point, that curriers by name ſhall not buy and ſell tanned leather, * 
unleſs it be wrought and cut out, and converted into made wares role. 
now uſed, or hereafter into made wares ; which ſhew that curry- the fir 
ing only is not accounted a converting into made wares. And rule u 
BERKLEVY cited Bran, who deſcribes wares to be made by cutting 
out and ſewing, and converting them into another ſpecies : andthe 

(=) Reneoled ſtatute of 1. Fac, 1. c. 22. repeals the ſtatute of 1. Eliz.c. 8. (a) ; for In 

— 4 * es it hath the fame words, « no perſon or perſons, &c. tanned leather, again! 

7. Fac. "fa BR, . &cAhey who convert it into made wares, &c.“ And although upon 

But fee the ſta- it was objected by HoLBORN, that this ſtatute was never in 1 ſhoul, 

tores g. a, againſt eprriers, but that currying and drefſing hath been accounted and tl 

* EYES made wares by their trades ; it was anſwered, that thoſe ftatuts taries 

12-Ou2.c.25, being in force and not repealed, the currier was bound thereby Wpthe 


puniſhab!s 


* — — wh 


* 
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yniſhable, as it is held in the like caſe 4. Edw. 4. pl. 1. and 
11, Hen. 4+ pl. 38. Wherefore they all held, that a currier may 
not ſell nor buy by wholeſale ; but peradventure they may buy 
and ſell in any other manner, not prohibited by any ſtatute, as to 
coachmakers, Joiners, and others, for the making of chairs and 
fools who uſed ſuch leather: and great inconvenience would 
enſue if they ſhould be permitted to buy and ſell whole, not cut 
out, and made into ſome kind of wares. Wherefore it was ad- 
judged for tlie plaintiff, 


Orme againſt Pemberton. 


$39 
Lops =, 


egainſt 
Hort Llow itt. 


Casr 3. 


HE PLAINTIFF prayed to have a writ granted to revoke Pem- On a cuffom for 


berton's election, who was choſen by the parſon of St. Cathe- 
rine, in Coleman-ſtreet, to be clerk of the ſaid pariſh, whereas the 


pariſhioners to 
chuſe a pariſh- 
clerk, the king's 


pariſhioners at their veſtry, according to the cuſtom of the pariſh, bench will grant 
had elected the ſaid Orme; and that the Court would direct them a mandamus to 
to admit the ſaid Orme.—And hereof THE CourT would adviſe, the archdexcon 


and appointed that precedents ſhould be ſearched what hath been 
done in ſuch caſes. In Trinity Term, 21. Fac. 1. a prohibition was 


to ſwear him in. 
Ante, 552. 
Cro. Jac. 670. 


awarded againſt a parſon and clerk who ſued in the ſpiritual court 3. BI.Com.395. 
to be admitted, as elected by the parſon, and the other elected in Cowp. 370. 


the veſtry. | 


Yates againſt Sir John Dryden and Others. 


Michaelmas Term, 10. Car. 1. Roll 1473.— Ia the Common Pleas, 
Ante, Page 585. 


2. Term Rep, 
177. 


Can 4 


FRROR of a judgment in the common pleas in a quare impedit ; If the king 
4 where the judgment being upon verdict, Yates brings a writ of brings a writ of 


error, and hanging the writ of error the king brings a writ of right 
of advowſon ; and by motion to the Court, the proceedings in the 


right pending 


error in quare 


impedit, the 


writ of error were ſtayed until the trial in the writ of right; and proceedings 
when the miſe was joined upon the right, who had beſt right: and — — tin 


thereupon ſpecial verdict given. 


After verdict one of the tenants died. The queſtion was, In writ of right 
Whether thereby the writ ſhould abate ?—And after long debating, the ſuit abates 


it was reſolved and adjudged, that the writ ſhould abate in all. 


by death of te- 
nant after ver- 


| dict. Ante, 574. 
The Court afterwards proceeded to the examination of the errors; Injun&ion to 


and upon debate adjudged, that it was not erroneous, and gave 
rule-that judgment ſhould be affirmed, unleſs cauſe were ſhewn 
the firſt Monday of this Term : and no cauſe being then ſhewn, 
rule was abſolutely given, that judgment ſhould be affirmed. 


ſtay proceedings 
after judgment 
affirmed, nf, 
&e. on a writ 
of error. 


3. Kely. 17. Chan. Caf. 448, Gilb. Chan. 194. 2. Harriſon's Chan. 223. 


In the interim, Yates exhibited a bill in the exchequer chamber 
ainſt the defendants in the writ of error, and ſerved them; and, 
upon their anſwer, obtained an order to ſtay that ſuit, that they 
ſhould not draw up the ſaid judgment, and ſerved all the parties 
and their counſel therewith ; and afterward ſerved the | pans oo 
ries of this court with this injunction, that they ſhould not enter 


ip the judgment which the Court had commanded to be 3 


a 
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vows The Attorney General hereuponexhibited a plea, which was, that 
agatnſt 


Margaret Gybbs held that advowſon in coparcenary with the othe 
Stn Jonn . ; 6 . 1 ner 
Darf u and to Plaintiffs 8 s ſervice in capite, and died ſeiſed, which 
| Oruzxzs, deſcended to William Gybbs her ſon and heir, of full age, vis, of 
twenty-ſeven years; and for want of his ſuing out livery, it be. 
longed to the king to preſent ; and demanded judgment . executj, 


Tz Covrr all held it to be no plea, eſpecially there bein 
office produced finding the ſame. a a ure, 8 n0 


Whenever a The Attorney and Solicitor General much inſiſted, that a title 
clear title ap- appearing for the king, the Court cx officis ought to award tor the 
prot pe ©” king; and relied upon 21. Edw. 3. Pl. 30. 12. Hen. 7. pl. 12. that 
cord for the . . 

king, the Court the king ſhould have the right of any coparcener, and N. B. 38. K. 
ſhall, ex officio, that where title appears for the king (a), the Court thall award a 
give judgment yyrit to the biſhop for the king. 


in his favour, 
Yet ALL THE Cour held, that here, as it is alledged, there i; 


Hob. 127. , , 656 Woe 

— not any colour of plea, but it ought to be rejected; tor it is but 

1. Mod. 27. b. matter in fact, 1 in this writ of error, the judgment being 

— oy given in the common pleas, and execution for damages given inthe 
172 


caſe, and increaſed here by the ſtatute of 3 Hen. 7. c. 10. which is 
not to be eſtopped, or the parties to be delayed by ſuch bare ſur. 
miſes, not being grounded upon any matter of record. 


The caſe was afterwards argued at the bar by HoLBorx, for tl: 
defendants in the writ of error, and prayed that judgment might be 
atirmed ; for there is no colour forthis plea, nor any maiter confeſſed 
of record by pleading betwixt the parties, that the king hath title to 
preſent; for then, true it is, the Court ought to direct a writ to 
the biſhop for the king ex icio, as it is in 11. Hen. 4. by Fitzh. 38. 
12. Hen. 12. pl. 9. Hen. 7. pl. 9. 19. Hen. 7. pl. 12. per Fineux: 
but when it doth not appear upon the ſame record, there is not in 
ſuch caſe any book which maintains that a writ ſhould be ſent to 

the bithop for the king. | 


In quare ivipedie, And whereas it was here objected, that the verdict in the writ of 
if a ſpecial ver- right of advowſon (being a writ of the higheſt nature) ſhould 
diet find that control the verdict in the quare impedit; for there the verdict is, 
Ag w that the taid James Ellis was not admitted, inſtituted, and inducded 
king's — ad ecclefiam prædictam ad præſentationem diclæ nuper reginæ Elxa- 
tation, a con- bethæ modo ct for md prout the defendant hath alledged; and the ſpe- 
trary verdict cial verdict in the writ of right finds, that the ſaid James Elli was 
found in fu admitted, inſtituted, and induẽted ad eccleſiam prædieſum ex pH 
— — tione dictæ nuper Elizabethe regine, which being a more high adlion 
but pot between deſtroys the former verdict in the quare impedit ; and therefore the 
the ſame par- judgment and execution is thereby to be avoided, as BANKs, 
ties, ſhall not Attorney General, and HERBERT, Solicitor General, affirmed ; Hol- 


avoid the ver- ,,0RN anſwered thereto, Admitting there lad been two contrary 


2 verdicts, yet the firſt verdict in the quare impedit, and judgment 
c thereupon, ought not to be avoided unleſs by error or attaint. And 
— Ie. 134. whereas it was alledged, that where the ſaid verdi& in the writ of 


Hob 54. right ofadvowſon found good title for the king, therefore the Court 
4. Moo. 379. ex officio ought to ſtay the awarding of entering judgment upon tht 
qua e impedit, and ought to award a writ tothe biſhop for the king: b 


(a) See 9. Geo. 3. c. 16. 
4 anſwered, 
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anſwered, Admitting there had been a good and abſolute title found Yares 
therein for the king, yet being a collateral record, the Court * 
b hould have no _ thereto, but ought to proceed in the judg- 5. 4 
f ment to the reverſal or affirmance thereof in the common pleas, oruras. 
that being their commiſſion, and no other. And he ſaid, as this 
caſe now is, there being no general but a ſpecial verdi& found, ſo Ante, 5318. 
25 non conſtat what it is until judgment ſhall be given in the writ 
, of error, that the ſaid ow gar cannot now be given, and there- 5. Com. Dig. 
fore it cannot avoid the firſt judgment in the quare impedit, becauſe 176. 
the writ is abated by the death of one of the parties. ; 


BERKLEY and MYSELF were of this opinion, for we have no- 

| thing to do but to reverſe or affirm the judgment, eſpecially as this 
caſe is, where judgment is given, and damages and coſts in the 
quare impedit againſt the defendants there, and no colour to ſtay 
execution thereof, and where damages are increaſed by this Court, 
the ſaid judgment being affirmed by the ſtatute of 3. Hen 7. e. 10. 
becauſe the writ of error was in delay of execution; and this plea 
being matter of fa& only, and demanding whether there ought to 
be execution, there heing no apparent error aſſigned to reverſe the 
judgment, it cannot be good. 7 infiſted upon Holland"s Caje (a), 
where it was agreed, that a writ of error is but a commiſſion to 
examine errors, and there much doubted what things might be 
aſſigned for error; and therefore was of opinion, that judgment 
being entered, and damages and coſts figned, it ought to be at- 
firmed. 


But becauſe the Attorney and Solicitor General were earneſt to Qu. If counſel . 
argue for the king, THE Cour gave them liberty to argue if they 9y 744 on 
would, the Solicitor upon Monday 16. November, and the Attorney — 0 
upon the Monday following. The Attorney ſaid, that he for the ting. 

king was to argue laſt, and that none ſhould argue after him ; but 


| doubted thereof. 


At the day appointed the Attorney General argued very confi- 
dently, that no writ ought to be awarded for the plaintiffs to the 
bilhop in the writ of quare impedit; but that the Court ex officio 
ought. to award a writ to the biſhop for the king: FirsT, Becauſe 
tue verdi& in the right of advowſon (although it be a ſpecial ver- 
dict) finds expreſsly contrary to the verdict in the quare impedit ; 
and this being an dion of an higher nature ought to be believed; 
for the verdi in the quare impedit finds, that F. Ellis was not ad- 4. com. Dig. 
mitted and inſtituted upon the preſentation of * Elizabeth; 453. 
and the verdict in the right of advowſon finds, that 2ucen Elizabeth, 
NF $oononcodn , non habens jus preſentandi, preſented the ſaid J. Ellis, 
who was admitted and inſtituted to the faid preſentment of the 
queen, which is expreſsly contrary to the verdict in the quare im- 
jedrt, and deſtroys the plaintiff's title, for the queen had gained 
right againſt all but him who had the true and very right; and the 
verdict quod ad manus _—_—_ Sc. is hetter than the other who hath + 
no right. And the caſes in 11. Hen. 4. * 71. and other Books 
efore cited, were vouched again, that where title appears for the 
king, the record being in this court, although the writ is abated 
by death, yet there is a ſufficient record to entitle the king, whereof Com, Dig 
ihe Court ought to take notice: and he put many cafes, where, by bs ; 


(a) Michaelmas Term, 40. & 47. Eliz, 


reaſon 


Stra Joun 
Davos and 


OTutas. 


Ante, 99, 1c o. 
6. Co. 29. b. 


Hob. 127. 


Cro. Jac. 216. 


7. Co. 26. b. 
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reaſon of outlawry or felony, the Court ſhall award the parties 1, 
be in execution. SECONDLY, he ſaid, Although the grand jury 


found that the queen had minus jus habendi preſentationem, yet fi. 


aſmuch as the queen preſented, ſhe hath gained the poſſeſſion, the 
admiſſion, and inſtitution of her clerk, and hath maus jus than he 
who hath not any title; and it appears not that the plaintiffs hay 
any title: wherefore he prayed, that a writ might be awarded for 
the king. 

But afterwards ALL THE Cour, /criatim, delivered their opi- 
nions, That the plea pleaded is merely void, being upon a ſurmise 
and without any record ſhewn, as 4. Hen. 7. pl. 5. SEcoND: v. 
That the verdi& in the writ of right being but a ſpecial verdia, 
it doth not appear (if the writ had not abated by death), whether 
judgment ſhould have been for the king or for the defendants, 


I conceived clearly, judgment ought to have been given for the 
defendants ; for the verdict being, that Dueen Elizabeth non havens 
jus preſentand;, yet preſented to the advowſon as in ſuo plens jure, 
as the preſentation mentions, it is a void preſentment ; for ti 
queen was deceived in her preſentment, which made it merely 
void as to the queen, who can do no wrong; and the uſurpation is 
only in the incumbent, who procured himtelf to he inſtituted, and 
he is the wrong-doer, and againſt him only the quare impedit is al. 
ways brought; and no poſſeſſion, or rather no riglit, is gained unto 
the queen by ſuch preſentments by uſurpation. But the other 
Juſtices doubted of this point. | 


But they all reſolved, that there ought to be a clear title and 
right appear for the king, and confeſſed by the parties in pleading, or 
otherwiſe fully apparent ; for if not, the Court ought not to award 


a writ ex officio for the king: and as this caſe is, there is not any 


clear title appears, for by death the writ of the right of advow(on 
abated, and the verdict of no force; and that there is no ſuch con- 
trariety appears by the verdict; for the ſecond verdict, if it had 
been 1n force, is no concluding record, but only an evidence, 
which may well be contradicted. 


But it was reſolved by them all, although the verdict had been in 
force, and had been to the contrary, yet being here by writ of error, 
which is only to affirm or reverſe the judgment given in the com- 
mon pleas, they all agreed to aſſirm the judgment, and that there 
was not any error therein. 


In the judgment of the common pleas, there being a writ awarded 
to the biſhop to remove the ſaid Yates, that writ ought to be 
awarded; and neither 7aics nor any other, who hath pretence of 
title after the judgment, or pendent the ſame, can hinder but that 
the judgment and execution ought to paſs, 


And for the damages which were given in the common pleas, 
and for the increaſe given in this court for the delay of execution 
— un damages and coſts are given for delay of execution, 

y the ſtatute 3. Hen. 7. c.10.), they were well given, and due t0 
the plaintiffs who ſurvived, and the death of one of the plaintiff 
doth not alter the caſe. 


2 judgment was affirmed, and writ awarded to tho 
ithop. 
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Lee's Caſe. Cas 5. 


* ſame day, being Saturday, Ricuard LEE and ſeven others pertons com- 
were brought up on a habeas corpus from Colcheſter. It was mitted fer ab- 
returned, that they were committed there to gaol, being anabaptiſts, ſenting rhera- 
ung conventicles, and abſenting themſelves from all parochial —— 
churches, and baptiſing and preaching, being all mechanical per- ted to bait 
ſons, viz. taylors, weavers, and ſuch like. And it bein 1 by after the indict- 
their own confeſſions, that one of their company, of the age of ment found, 
ſixty years, utterly difallowed of the 2 of the — See 8 
ments by the miniſters of our church, an indictment thereupon Us Mary, 
being found at the ſeſſions of the peace holden at Chelms/ord for c. 18. 

the county of Eſſex, for their abſence from church for a month, 

and reſorting to conventicles, againſt the 35. Elz. c. 1. they, 

being ſeverally arraigned, pleaded vor GUILTY mods et forma ; which 

being returned, a trial was appointed to be at the bar upon Tueſday 

the twenty-fourth of November following. The ſtatute was read 

to them, — they pretended there was not any ſuch ſtatute 

made againſt them, or that they knew of any ſuch ſtatute, but only 

zrainſt recuſants; and THE CourT adviſed them to conſider 

thereof, and timely to prevent the penalty which would enſue upon 

conviction. In the mean time they were appointed to be bailed, 

and to appear at the ſaid day of trial, and in the interim to be of 

good behaviour. 


Brice's Caſe. Cain 6 


RRICE, being committed by the Earl of Denbigh, brought his A general wars 
habeas corpus : and it being returned, that he was comnitted to rant, in which 
the gaol of Oxon by the ſaid earl, to remain there without bail or d ſpecial cauſe 
« mainpriſe until he were delivered by the Juſtices in eyre,“ it was 22 
ordered that he ſhould be bailed for twelve days, and that in the — 38 = 
interim they ſhould amend the return ; for the return being ge- Ants, 133. $07 
neral, and no ſpecial cauſe ſhewn, it was held to be abſolutely void; 579- 

and if the return were not amended, and good cauſe ſhewn at the 8 ao 


day, it was ordered that he ſhould be abſolutely diſmiſſed. 28 
Camden's opinion on it, 11. St, Tr. 319. and a, Hawk. ch. 16. f. 4, and ch. 15. f. 71. 


Derby againſt Hemming. 
Hilary Term, 15. Car. 1. Roll 


NOR of a judgment in the common pleas, in debt upon an A verdid on 20 
obligation of one hundred pounds, conditioned for the pay- iſſue mi joined 
ment of 511. 6s. 8d. in the very 


The defendant pleaded, that he paid the foreſaid 211: 6s. 8d. at bed, d t 
the day; and ſo miſtook twenty-one pounds for fifty-one pounds. aided by the 


The plaintiff replies, that he did not pay the ſaid 511. 6s. 8d. 7 
at the day in the condition, provt the defendant hath pleaded ; et — 
bre petit quid, c. Et defendens ſimiliter. And upon this verdi& Roll. Ab. ao. 


judgment was given for the plaintiff. ——.— 35 


t was now aſſigned for error, For that the defendant pleads pay- Cro. Jac. 14. 
ment of 211. 6s. 8d. and the plaintiff faith, non /olvit the faid 55% 556. 


Cart y. 


| 
Tux Cour doubted herein, Whether there might be @ re- — 
pleader awarded ? But becauſe it was adjudged in the common 5 Com Dig. 145. 
E. no iſſue being joined, and damages and coſts given, it was . Bc. Ab. 104. 


there might not be @ repleader. And it was reverſed. may pe 


Dougl. 68 3. 1. Term Rep, 141. 2. Term Rep. 738. 
Pelham 


5 


ſ. 8. and Lord - 


— — 
— — 
- - - 


2 —ͤ]—— — — —. — 
— —— — — — 


— 
—— 


— - 


- a 


” own —- » oa 
—— — — — 
- — — . — — 
5 2 


Ü— — — 
4 

—̃ä —— 
— 


96 +45 . 


—— x "> OM 


694 Michaelmas Term, 16. Car. 1. In B. R. 


Pelham againſt Hemming. 
Hilary Term, 15. Car. 1. Roll gg. 


If the name of EEKBOR of a judgment in the common pleas, in debt upon an 

© party be right obligation -of one hundred > mgm conditioned, that if Heyry 

— Hemming, or Robert Hemming the defendant, paid 511. 6s. 8d. U 
Sir Robert Napper ſuch a day, then it ſhould be void. 


the judg ment, 

the judgment The defendant pleads, ſalvit ad diem; and it was found againſt 

—— him, and judgment 1 for the plaintiff, guid recuperet Adin 

Ante, 574-580, et damna, &c. againſt the ſaid Robert, et prædictus HEXR1ICUs in 
miſericordid, where it ſhould have been Robertus, for Henry was no 

_ 1 party to the record. 

1. Vent. 21. MAYNARD, for the plaintiff, aſſigned this ore tenus for ertor. 


2. Vent. 217. 
4. Mod. 371. And ALL THE CovkT held, that this entry is but miſprifion 
3 — of the clerk; wherefore it was ruled, that it ſhould be amended, 
2156. 1182. and the judgment affirmed. ä 

Comp. 407.841. Dougl. 114. 1. Term Rep. 782. 


See 16. & 17. Car. 2. c. 8. and 4. & 5. Ann. c. 16, 


Casst 8. 


Watkinſon and Joan his Wife again/t Turnor. 


In battery ERROR of a judgment in the common pleas, in battery againſt 
or — the huſband and wife, where the defendant Watkinſon pleaded 
e eee Ip generally not guilty, and the huſband and wife quad the wound- 


Cas: 9. 


| ad , — 
— _ md fo ing pleaded non culp. and guoad the battery the wife pleaded juſti- 
zaſtifies, they tion; and concludes with an averment, ** ct hoc parata eff wer's 
ought both «© fore,” where it ought to have been, © parati ſunt verificare.”— 


* 8 And this being aſſigned for error, ore tenus, THE. Coukr much 
Ante, 417-573. doubted whether it were good, for the huſband ought to have 
8 joined with the wife: wherefore they all would adviſe, and ice 
Cro. Eliz. 833. the precedents in the common pleas in this point. 
Hob. 126. 1. Brownl. 6. Palm. 63, g. Com. Dig. 195. 3. Term Rep. 627. 


Tregoſe againſt Wennel. 
Michaeimas Term, 15. Car. 1. Roll 226. 


Upon a writ of ERROR of a judgment in the common pleas, in replevin, 
replevin, if the brought in the hundred court by pleint, and removed into the 
deriff do bot common pleas by recor dare facias loquelam. 


Casx 10. 


led 
1 The error was aſſigned, Becauſe it doth not appear that pledges 
will be er/9- were returned upon the pleint; and it was much inſiſted upon at 


meout ; but on the bar, that this was error, and relied upon Huſſey's Caſe (a). 


a replevin b 
— And ALL THE CouRT agreed, according to the ſaid caſe, that 
are not necel- jf upon the original writ pledges be not returned (becauſe the writ 
— 446. commands, that if pledges be found, that then, &c. and it is to 
the king's „ if pledges be not found, as the loſs of his 
ng, gg 239. fine), it was error; but whether it be ſo in this caſe was much 
8 "yg doubted, becauſe the ſheriff may make replevin without pledges 
3. Mod. 5;, finding: and here the error is of the judgment in the common 
Minl. 46. pleas, and it is no error in them; and peradventure pledges were 


found and not returned; and it is at the ſheriff's peril if he do not 
take pledges, according to the ſtatute of //eAminſ/ter 2. cap. 2. 

| (a) 9+ Co. 71, Chef AT * 

EI Memorandum, 


a a . , 
=_ j = Ee * 
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Memorandum. Care 17. 


[JPON the ſixth of November this Term, The Lord Keeper of The day for 
the Great Seal, The Lord Treaſurer, The Lord Privy Seal, eher 
The Earl of Arundel Earl Marſhal, The Earl of Pembrote Lord —— 
Chamberlain, The Lord Cottington Chancellor of the Exchequer, meeting of pare 
and all the Juſtices of both Benches and Barons of the Exchequer, liament. 

were aſſembled in the exchequer-chamber to nominate three per- Ante, 13. 
ſons, of every county throughout Exgland, to be preſented to the Impey's Off.Sh, 
king, that he might prick one of them to be ſheriff of every county, 9 00. 
which is uſually done according to the ſtatutes 9. Edw. 2. ſ. 2. t o. Dig. 
14. Edw. 3. c. 7. 23. Hen. 6. c. 8. 21. Hen. 8. c. 20. upon the — ii POR, 
third of Nowvemler, being Craſtino Animarum (a). But becauſe it 432, 431. 

was the firſt day of the parliament, and the lords were to attend 

upon the king, it was reſolved, by the advice and reſolution of the 

major part of the Juſtices, with whom conference was had in this 

cauſe, tliat it might be well put off to another day; and The Lord 

Keeper, notwithſtanding the ſtatutes, deferred it until this day. 


(a) Altered to the morrow of St. Martin by 24. Geo. 2. c. 48. ſ. 12.—Sce ante, 13. 


Sloper againſt Child. | 
Michaelmas Term, 15. Car. 1. Roll Gr. 


ERROR. The error aſſigned was, That in the writ of venire A veire faciar 
+ facias awarded to the ſheriff of Some ſet/hire the word vicecomiti leaving out 

was omitted; yet the ſheriff of Somerſet/aire returned the panel, e 

and his name was indorſed ; and after habeas corpora juratorum, * = amend- 

the aring, the verdict and judgment was for the plaintiff, 54 35 it 
— r the plaintiff. þ, 8. Hea. 6. 

And this error being aſſigned, it was held a clear error: but becauſe c. 15. 

upon the roll the writ was awarded “ vicecom. Somerſ. and the Ante, g. 

omittance of the ſheriff is the fault of the clerk, therefore ALL I. Roll. Ab. 205. 

THE JUSTICES agreed, that it ought to be amended, and that the Hob. 68. 


judgment ſhould be affirmed, unleſs, &c. 3 174 


Carr 11. 


Sir Henry Williams's Caſe. Carr 13. 


Wa HENRY WILLIAMS prayed a prohibyion to the council Qu, If a legacy 
of the marches of ales, becauſe he was ſued there for a legacy above gol. can 

above the value of fifty pounds, v:z. ſixty pounds: and it was an- be ſued for in 

ſwered at the bar, that their inſtructions were to hold plea of le- — —— of 

x of any ſum.—But THE Cour doubted thereof, whether png 3. 

uch inſtructions fhould be good to warrant their proceedings, N 

becauſe cauſes teſtamentary and legacies are ſuable in the ſpiritual R. 528. 

court, and not elſewhere, notwithſtanding their inſtructions; for 

they cannot warrant that which is not according to law, and the 

ſtatute of 34. Hen. 8. c. 26. warrants that court. 


| Calmady's Caſe. | Cats Ha- 


ALMADY prayed a prohibition to the court of requeſts, For Prohibition 
chat in an action of trover for divers goods, after verdict and Nantes to the 
Judgment in this court, and affirmed in a writ of error, the de- — a 

fendant 5 


3 
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Car4vr's fendant ſurmiſed matter of equity, and that he was ſurpriſed in 


Ces. the trial, and had not his witnetles there, having had two verdig; 


in k. 123. ; 
4 | nn 4 commiſſioners upon the ſtatute of bankrupts. W hereupon a pro- 
| hibition was granted; and THE COURT RESOLVED, that ſo the 
would always do, whenever any exhibited bills were after verdig 


and judgment. In the Caſe of Steprey v. Lloyd (a), in the com. 


mon pleas, where dureſs was pleaded to a bond, and afterwards an 


attachment iſſued out of the court of requeſts againit the defendant, 
it was held to be a good plea, and there reſolved, that the court of 


requeſts cannot grant an attachment of contempt; and in 37. El. 


it was agreed per totam Curiam to be againſt law, that the court of 


requeſts thould commit any; and in 40. £/:z. in this court, 4 
v. Breerton (6), in an action aud judgment for the plaintiff, the 
defendant ſued in the court of requeſts to be relieved, this Court, 
upon examination, did bail the party, and Six Thomas Gawpy 
was convented before the queen for it; yet, notwithſtanding, it was 
held good enough, and Breerton was inforced to ſatisfy the {aid 


zudgment. | 
* (a) Cro. Eliz. 647. (5) 3- Leon. 229. 
Car 15. Anonymous. 
Bu. If a fe- ROHIBITION' was prayed, For that one J. S. (who was a 
queſtrator of curate and ſequeſtrator of the rectory of D. in Londen, by reaſon 
1 nia that Ar. I aller, for contumacy and other cauſes, was ſuſpended 
— ny from exercifing his function there) ſued four of the pariſhioners 


OA in the ſpiritual court for tithes of their houſes, and not before the 
iat. 993" mayor, according to the decree and the ſtatute of 37. Hen. 8. c. 12. 
Cro. Elz. 276. f. 2. 11. for they ought clearly to ſuc before the mayor of London 
and not in the eccleſiaſtical court. and therefore divers prohibitions 
have been granted. But whether in this caſe it was grantable, the 
ſaid J. S. being neither parſon nor vicar, was the doubt. And it 
was moved at the bar, that for houſes tithes ought not to be paid, 


unleſs there be a ſpecial cuſtom, as in Dr. Grant's Caſe (a) 1s clearly 


Moor, 912. 
Noy, 130. 
Hob. 21. 

Lit, Rep. 102. . 
Hard. 102.116. 


290. a - 
Bunb. 26.233. reſolved ; and the ſtatute is introductive of a new law, and thereby | 


3- Com. Dig. js appointed how it ſhall be ruled, and before what Judges, and 
* what remedy ſhall be for the party grieved, unleſs their order be 
obeyed; and then he may not fue in another place, nor before other 
Judges than the ſaid ſtatute appoints ; and if prohibition ſhould 
not be admitted for ſuing, it ſhould be a defrauding of the ftatute, 
and would make it of none effe&t.—Wherefore Tux Cour 
doubted, and would further adviſe, and gave day to hear counſel 


on both ſides. 
; (a) 11- Co, 16, 
"REY Sir Matthew Mints Caſe. 
A pardon of all PON 1 of November 1640, Sir Matthew Mats 
felonies before - ALiAs Ments, Knight of the Bath, was convicted of man- 


ſuch a dax, with fJaughter of one Werks, who was his fervant, by beating 0 
ee tary _ correcting of him, whereby he was fo bruiſed that he inſtant 
died, and had his clergy, and his burning in the hand was fel 


ſae-ties for 
good behaviour, precludes the liability of finding ſuch ſecurity for miſdemeanors committed aſter the aj. 
Sum. 53. Cro. Eliz, 814. 2, Hawk. P. C. 556. 1d: 
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ted: and now he pleaded his pardon, whereby the burning in Mints? casx. 
the hand for the manſlaughter, and all other felonies committed : 
by him, et alia malefa#ta, before the eighth of Fuly laſt, were par- 

Joned ; and there was a ſpecial clauſe, that he ſhould not find ſure- 

ties for his good behaviour (a); and the pardon bore date 31ſt 

Oalober laſt : and although there were divers miſdemeanours com- Strange, 8 16. 
mitted by him after the ſaid eighth day of July, tor which he de- 

ſerred to be bound to the good behaviour, yet he had his pardon 

allowed, and was diſcharged from finding ſureties, &c, 


(a) Fide 5. & 6, Will, & Mary, c. 13. Strange, 1203. 


Aſpye againſt —. C 17, 

PROHIBITION was prayed to be awarded to the Council of the A probibition 

marches of Malen, where it was by bill ſuggeſted, That a co- Pall go whe 
holder in fee ſurrendered into the hands of ſuch a tenant ſuch a Walks. i — 
tenement, held of the ſaid manor by the verge, to the ule of the proceed to try 
plaintiff; and that Pembridge, the ſteward of the manor, refuſed to the cuſtom of a 
aimit him, and there prayed that he might be compelled to admit nor. 
him : whereunto the defendant pleaded, that the cuſtom of the Co, Lit. 61. 2. 
manor is to ſurrender into the hands of two tenants, and that the 
ſaid ſurrender ought to be done by the verge; and this ſurrender 
mas only by a ie fitting at the table, and into the hands of one 
tenant only; and that he who made this ſurrender was dead : and 
his heir alledging that this ſurrender was void, defired to be ad- 
mitted ; and was admitted: and that notwithſtanding this anſwer, 
they proceed to try the cuſtom, which 1s triable only at the com- 
mon law,— W hereupon a prohibition was granted. 


Sherman againſt Lylly. Car 18, 
Hilary Term, 15. Car. 1. Roll 1198. 


DEBT upon an obligation of two hundred pounds, conditioned, In debt on bone, 
That whereas Lylly had married ſuch a- woman, being a wi- ©22%irioned thay 
dow, if the defendant ſhould permit his ſaid wife to make a will of — 
her huſband's goods, to the value of one hundred pounds, to be paid ;ool. &c. it is 
vithin one year after her deceaſe, that then, &c. The defendant no plea to ſay 
pleaded, that he 1 his ſaid wife to make a will; and there- ſhe did deviſe it, 


won the plaintiff demurred. — — 


RoLLE, Serjeant, ſaid, that he ought to have pleaded that he paid it. 
xcordingly ; for otherwiſe he doth not anſwer to the condition, de, 220. 
tut only to one part thereof, Andrews, 28. 


ALL THE Cour were of that opinion; for “ to be paid” is all 
one with ** and to pay,” otherwiſe it is an idle thing to permit her 
to make a will, if he doth not pay; and therefore they all held, 
that tne plea was ill. Wherefore it was adjudged for the plaintiff, 


Burwell againſt Harwell. Cast 19. 
Hilary Term, 15. Car. 1. Rell 197. 


REPLEVIN, The queſtion upon demurrer was, FiRsT, If the conuſor of 
Whether the grantee of a rent-charge, by the conuſor of a * ſtatute, after 
Aute, after the ſtatute acknowledged, and after the time of the T*28""zance, 


extent of the ſtatute, averring that the debt, damages, and coſts are — and tho 


meſes be ſatisfied, tbe grantee may diſtrain ; and if the goods be replevied, it may be tried, inrepleving 
ether ſatisfied or not. 8. C. Jones, 456. . 
CRO, CAR, Q q ſatisfi2.l, 


$95 


Byus vet 
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Ha«weLlL. 


SE Y 


Cro. Eliz, 152 
4+ Co. 57. 
Dyer, f. 


& perſon who 


out a ſeire fa- 
l. 


Yelv 32. 


Moor, 662. 


4. Ce. 67. b. 


—_ — 2 who claims by the conuſor by fine or other record may maintain 
eee hey a diſtreſs without a ſcire facias ad computandum, as 38. Edu 3. fl. 11, 
cannot maintain 25+ Edw. 3: pl 1. and pl. 37. And in Michaelmas Term following 


a diſtreſs with- jt was argu 


do Lit. 315. b. BERKLEY, Juſtice, anſwered, I hat true it is, none who claimseflat 
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fatisfied, may diſtrain for the rent and arrears without ſu 
ſcire facias f—And after argument at the bar on both ſides, 


BERKLEY, Juſtice, delivered his opinion, that the diſtreſs was 
* lawful, without a /cive facias ; for he did not meddle with the pol. 
ſeſſion, but diſtrained tor his rent: and he put a difference u hen 
a man makes a gift in tail, reſerving a rent, and where a donor 
grants a rent out of a reyerſion; in the one caſe the rent may be 
docked and barred by recovery againſt tenant in tail ; byt in the 
other caſe it cannot be deſtroyed by rebovery, but the rent ſhall re. 
main at leaſt as a rent-ſeck, &c. 


BramrsToON, Juſtice, ſaid, Peradventure he might enter and dif. 
train; for where a man hath profits d prendre, as common for twenty 
beaſls or twenty loads of eſtover every year, if he might not hath 
them until /cire facias, he ſhould be at a great miſchiet, 

And I was of the fame opinion, that he might diſtrain, if he at 
his peril will take notice that the extent is determined, and the debt, 
damages and coſts levied ; and he cannot have a ſcire faciu, be- 
caufe he hath no title by record whereupon to ground a /cire faciai, 


THe SEcOyD QUESTION upon the demurrer was, Whether one 


ing 2 


By Sur rok, fer the avewant, that the diſtreſs was lawful, and 
that he might well maintain it, without a ire facias ad computandun, 

And RoLLE, Serjeant, for the plaintiff, much inſiſted, that foniſ- 
much as the conuſce comes in by matter of record, that without 
matter of record he cannot be ouſted by one who claims under the 
conuſor; and therefore the grantce cannot diſtrain without fir 
ſuing a ſcire facias. | 


in land under the conuſor, after the ſtatute acknowledged, can enter 
or avoid the extent without a ſcire facias or venire e ad compu- 
tandum ; wherein, if it appear that he hath taken the profits of the 
land after the time of the extent ſatisfied, he ſhall be allowed fo 
them, and ſhall anſwer for the profits ſo toxtiouſly taken: but 
grantce of a rent, after the extent ſatisfied, may well diſtrain; io 
may grantee of a common; for they claim no intereſt in the land 
but profits out thereof: wherefore he cannot have a /cire facias 014 
wenire facias ad camputandum ; for he ought not to account With 
them, and therefore may diſtrain or put in his cattle to take the 
profits, otherwiſe he ſhould be without remedy; for Which, Kc, 


And I was of the ſame opinion; and that the rule holds not al- 
ways good, that where one comes in by matter of record, he ougit 
not to be ouſted without a ſcire facias or matter of record: for be 
whoſe lands are extended upon an elegit upon a recognizance, alter 
the debts are ſatisfied, may enter without /cire facias ; but the co⸗ 
nuſee of a ſtatute (becauſe he is to have coſts or damages, which 
_ not known) cannot be ouſted without a ſcire facias: wherelor, 
© 


And, the other Juſtices being ab/ent, rule was given, thal judg: 
ment ſhould be entered for the avowant, unleſs, &c. 
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againſt Stringer. Car 20. 
Hilary Term, 15. Car. 1. Rell 2. 
TRESPASS for breaking his cloſe in Culbam, &. The defen- A grant of 


dant pleads, as to the breaking of parcel thereof in Culbam, e within 
containing forty-two acres, that S John Pri/et and his wife were mo gs wr | 
ſeiſed of the manor of Culbam, and of the ſaid forty-two acres, though = 
parcel of the ſaid manor, and of a meſſuage and two yard-lands, not appear that 
parcel of the ſaid manor, in right of his wite for her lite, remainder there are waſtes 
over to J. S.; and that they joined in a fine /ur connfunce de droit —— 
une ceo; c. of the ſaid meſfuage and two yard-lands to the defen- ;. _—_ 
dant, and granted them to the defendant and his heirs; and further 
by the ſaid fine granted to him common for four horſes and five . K ll. ab 
beaſts, and two hundred ſheep in the ſaid manor and lands in Cul- 40. 1852 
lem; and avers the life of the ſaid huſband, and that he put in his Cre. Jac. 27. 
cattle to uſe the common, &c. AND as to his breaking the other 2+ Mod. 185. 
part of the cloſe he pleads and ſhews a leaſe for ninety- nine years. 


Upon theſe plezs the plaintiff demurred ; and it was ſhewn for 
cauſe, That the firſt plea is not good, becauſe he doth not plead that 
it was waſte or common, &c. otherwiſe he might not claim com- 
mon, unleſs in land commonable. . 


BERKLEY, Fuſtice, and MYSELF held, that it was no cauſe of 
exception ; but by the plea, as the fine is, he may claim common 
in any part of the manor; for there is not any reſtraint to the 
waſtes or commons, but it is granted generally in his manor, and 
not like to the caſe in THE YEAR-BOoOK 9. Hen 6, grant of com- 
mon whicunque et quandocungue averia ſua ierint, for there he ought 
to aver that the cattle of the grantor went in the ſame place, 


BERKLEY aid, the clauſe of guandocunque averia ſua ierint is void, 
becauſe it reſtrains all the effect of the grant; for if the grantor 
willnot put in his cattle, he never ſhall have his common. 


I held the ſaid reſtraint to be good, for he ſhall not have it but 
when the grantor hath cattle there; and he is not totally reſtrained : 
and modus ct conventio vincunt legem ; for it is not intendable that the 
grantor would totally forbear to put in his cattle to defraud the 
commoner. of his common. 


But for the principal point wE BOTH AGREED, ceteris Juſtitiariis 
abſentibus, to give judgment for the detendant, that that part of the 
plea was . [554 


But for the other part, wherein the leſſee preſcribes ta have com- A leſſee for 
mon, it is clearly ill. Wherefore it was ad] udged for the plaintiff, years cannot 


tl ! .. preſcribe for 4 
at this plea was not good. right of com- 
wk 1 muſt plead the gue te. Latch. 161, 1. Sid. 313. Lutw. 1359. $. Com. Dig. 336. 
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* Hilary Term, 


16. Car. 1. In the King's Bench. 
$ir John Brampſton, Kut. Chief Juſtice. 
Sir George Croke, Knut. 
Sir Robert Berkley, Knt. Tuftices, | 
Sir Robert Heath, Kt. 
Sir John Banks, Knt. Attorney General. 
Sir Edward Herbert, Kut. Solicitor General. 


Carr 1, Memorandum. N 
Heath, F. ſuc- IR WILLIAM JONES, Knight, one of the Juſtices of the 
cceds to the king's bench, died at his houſe in Holborn upon the ninth of 
King's bench December, and, accarding to his own appointment, was buried 


22 — death in the walks under Lincoln - Inn chapel, Six Roper Har, 
of Sir MH. Tones. one of the King's Serjeants, was appointed to be Juſtice of th; 
King's Bench in his place. And upon the firſt Tue/dey in Term, 
the ſaid Sis RoBERT HEATH was ſworn Juſtice of the King'; 


Bench. | | 77 
Carr 2. 5 Memorandum. lk 
The promotions TI HE firft day of this Term, being Saturdey, Six Enpwarn BW Adams 
of Littletos, O. J. LiTTLETON, Knight, who was Chief Juſtice of the common narie: 
Fanki, 4G. pleas, was deſigned and appointed to be Lord Keeper of the Great BW anony: 
DE ea Seal ; and (having had the ſeal delivered to him by the king, at 220. 
l biteball, the Wedneſday before, and ſworn there the ſame day to 337. 
. be Lard Keeper thereof by the Lord Treaſurer and the Ear! 499. 
Pembroke, Lord Chamberlain) figned divers writs in the interim Anſley + 
betwixt that and the Term. | Angel v 
If the Chief Six Jonx Banks, Attorney General, was deſigned by the king to Appleto 
E of C. B. be Chief Juſtice of the common pleas; and divers Lords and others I Arunde 
made Lord accompanied him to M eſiminſier: and all the Juſtices and Barons, Arundel 
* 2 and Maſter of the Rolls attended the ſaid Lord Keeper to /I emma, Arſcott 
be continues and yet notwithſtanding he continued Chief Juſtice of the com. Aſpye v 
Chief Juſtice. mon pleas; and upon 8 guindena Hilarii, the ſaid Lori I Aſcougt 
Ante, 127.133. Keeper ſat in the common pleas as Chief Juſtice there, not in us Arkey v 
x. Sid. 338, robes, but in his long gown and hat, as the Lord Keeper uſeth to Audley « 
1. Hen, 7, fit, and ſwore aphilizer there, which office he gave as Chief jtiice Wi Ayleſwo 
* 36, Þ, of the common pleas, and afterwards went into chancery. 
And then Six Jou Baxks appeared before him, by virtue of a 
writ returned to him, to take the degree of a ſerjeant at law: and 
after a ſpeech made to him by the Lord Keeper, and his anſwer 0! 
humble thanks to the king for his grace and favour, he was-{wor3 
Serjeant , and after went into the king's bench, and made 2 flo. 
tion within the bar as king's attorney; and the next da), being *e 
Thurſday, he performed his ceremonies in Ser jeants- Jnn-Haſ, C ingte 
Fleet-ſtreet, and went to Weſtminſter in his party- coloured robe hello 
with the Warden of the Fleet, and other officers attending upon acon v 
hin, and kept his feaſt in Sergeams-Inn-Hall; and the next dq, I ay 7 
being #riday, he was ſworn Chief Juſtice of the common pleas — * 


And afterwards, the ſame day, HERBERT, the King's erg * 
was made Attorney General, and Mk. Sr. Joux, of Linen A. 


was made the King's Solicitor. Chamber 
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Wilſon v. Chambers, — Young v. Stowell, - 279 


THE 


Hilary Term, 16. Car. 1. In B. R. Gor 
Chambers againft Sir Edward Brumfeild, late, Mayor of = » 


London. 
TRESPASS of falſe impriſonment for committing the plaintiff 5 — to 
to the priſon at Newgate. =—_ — 


The defendant juſtifies by virtue of the king's writ, dated 4th Ante, 524. 
Auguſt, 11. Car. 1. for not paying of money aſſeſſed upon him to- 
wards finding of a ſhip. 

Being argued at the bar this Term, it was now moved to have 
judgment without any further argument, becauſe it had been voted 
and reſolved in the upper houſe and the houſe of commons, nullo 
cantradicente, that the ſaid writ, and what was done by colour 
thereof, was illegal. | 


The Court therefore would no further diſpute thereof, but gave 
judgment for the plaintiff. 


Lord Grey's Caſe. a Carr 4. 
* this parliament a queſtion was moved concerning the barony A baron by writ 
of Ruthen, being created an 


The caſe was, That one being created a baron to him and his 2 
heirs, hath iſſue a ſon and a daughter by one venter, and a ſecond his body has if 
ſon by another wventer, and the eldeſt ſon hath the barony, and fits fue two ſons by 


in parliament, and afterwards dies without iſſue. — 


The queſtion was, Whether the ſecond ſon ſhall have that dig- whom had ique 
= as heir to his father, or the fiſter ſhall have it as poſſe ratris 2 z as 
in lands, &c. ? and they deſired to have the opinion o udges As et 
therein. | and the . 

And all the Juſtices reſolved, that there is not an Io fratris te the ſecond 
of a dignity, but it ſhall deſcend to the ſon ; for Ces ſon n. 
is heres natus, and the ſiſter is only heres fadta, by the poſſeſſion of 3. co, 42. 
her brother, of ſuch things as are in deme/ne, but not of dignities and W. Jones, 16, 
ſuch like, whereof there cannot be an acquiſition of the poſſeſſion, 5** Hal. ss. 
according to Co. Lit. 15. b. and 3. Co. 42. a. Ralcli s Caſe. — OR cel 


note (3), P. 15. b. where this caſe is differently reported and explained. See alſoCollier's Claims of Ho- | 
pour, 255. 272+ Sclden's Works, 3d vol. 1713. and 3. Com. Dig. 63. 


Gertrude Bacon againff James Bacon and Three Others. Cazz g, 


Trinity Term, 16: Car. 1, Roll 456. 
RESPASS for breaking his cloſe in Crumford. Upon not Children born 


a . broad of En- 
* guilty pleaded, a ſpecial verdict was found, That liſh ee 


Thomas Bacon, late of Cramford aforeſaid, was ſeiſed in fee of the Shνν,jç ad as 
tenements in the declaration mentioned, and had iſſue John and —— — 
Thomas, and 15th Ofober 16 10 died ſo ſeiſed, which deſcended to — 2 
the ſaid Jahn; who, being a merchant, went beyond ſeas to Elvin, an Englithman, 
in Pruffia, which is in the dominions of the king of Poland, to though born 
merchandize, and uſed the trade of a merchant there; and during tend, may be 
his trading eſpouſed there Ehzabeth the E of Francis Cockley, — * 
an Engli/hman, who exerciſed the trade of a merchant in partibus vaugb. 279. 
tranſmarinis : and that 31ſt Auguſt 1015 the ſaid John Bacon died, 3. Co. 18. + 


the ſaid Elizabeth his wife being gro//ment enſcint with the faid Ger- 1. Sid. 198. 


a March, 150. 
Lit, Rep. 26. 1. Vent. 113 $27» Cro, Eliz, 3» 1. Com. Dig. 297. I. Bac. Abr. 77. 


ue, 


—U— — —— — — —- — 


P—ä— — ——— —— — m 


Cro. Jac. 3. 


boꝛ | Hilary Term, 16. Car. 1. In B. R. 


Pacox trude, now the plaintiff, which Gertrude was born the 31ſt Oa44, 
againſt 1615, at £/vm aforeſaid; and that the ſaid Thomas Bacon was bro. 
8 72 ther of the whole blood to the ſaid J; and that the plaintiff ;; 
Orrs, the ſole daughter and ifſue of the ſaid John; and that ſhe, the 
88 plaintiff, entered into the ſaid tenements, and was ſeiſed proye „ 
Dvrorev. ſores, Peſtulat; and the ſaid James, as fon and heir of the ſaid Thoma; 
5. Term Rep, Bacon, entered and ouſted her, and continued the poſſeſſion, pra 
zee. in the declaration, &c. Et /i fuper totam materiam, Cc. the Court 
thall adjudge for the plaintiff, they find for the plaintiff, and aile{; 

damages twelve ſhillings and coſts ; and if, &c. | 


BrnamysTON, BERKLEY, and MYSELF, after this had been 
argued at the bar, agreed, that judgment ſhould be given for 
the plaintiff; for her father being an Zngli/h merchant, and living 
beyond the ſeas for merchandizing, his daughter is born a denizen, 
and thall be heir to him: and it is not. material although his wife 
be an alien, for ſhe is, as BERKLEY faid, /ub pote/tate viri, and quaſi 
7. Co. 18.2. under the allegiance of our king. And, as BRAMPSTON faid, al- 
Co. Lit. 8. 2. though the civil law is, that partusſequitur ventrem, yet it is not fo 
Mr. Hargrave's jn our law; but the child ſhall be of the father's condition: and 
— * dd he being an Eng/i/4 merchant, and reſiding there for merchandizing, 

l his children ſhall, by the common law, or rather, as BERK LET 
ſaid, by the ſtatute of 25. Edw. 3. ſt. 2. (a) be accounted the king's 
lieges, as their father is. And they all agreed the ſooner in this 
opinion, by reaſon of a caſe vouched to be adjudged 2. Cur. 1. 
which I remember was argued in the duchy court before Hopaxt 
and © YELVERTON, Juſtices, aſſiſting there; where one Ctephens, 
being a merchant, went over the ſeas and reſided for his merchan- 

dizing, and there had children, they reſolved, by the advice of the 
other Juſtices, that thoſe children were denizens ; and it is entered 
there accordingly. And ſo in this caſe it was agreed, and judg- 
ment was given for the plaintiff. 


(a) Ser 7. Ann. c. 5. 4. Geo. 2. c. 21. and 13. Geo, 3. c. 21, 


Cazx 6. Prinſor's Caſe. 


An arreft cannot EDWARD PRINSOR, conſtable of Offenham, was brought into 
- why engine N court upon an attachment of contempt ; where it appeared by 
Ca — his examination, that he had arreſted one Anthony Haſleuvcod, E., 
behaviour. in the church yard, upon a Sunday, as he came from divine ſervice, 
Ante, 393. by a proceſs for the good behaviour (a), out of the ſeſſions, when 
19, Co. 56. b. the ſaid Anthony Haſſeword thewed him, that he had a certisruri out 
of this court. But he, pretending that he could not read, arreſted 


5. Mod. 449. and detained him, until he went to another houſe, and procured it 


S — — x to be read to the ſaid Prinſor, who then diſcharged him. 
3- Bac. Ab. 39. And for this contempt, becauſe he was grreſted upon a Sunda), 


1. Jerm Rep. immediately after divine ſervice, whereas he might have arreſted 
him upon any day of the week, the ſaid Prin/or was fined twent) 
ſhillings : and for arreſting and detaining him after the writ of 
certiorari ſhewn (his ignorance not excuſing him), he was ordered 
to be bound with ſurctics to the good behaviour. 

An efficer is But the fine and impriſonment were diſcharged, becauſe the . 
zoſtived voger reſt was by proceſs of the ſeſſions of peace, although the Court de- 


* 558 wand clared, it was not well au arded according to the ſtatute of 21. Jac. l. 


house if be or C. . 
regularly Ford. Ante, 3-4 —16. Co. 76, 2. Ro'l. Abr. 560, 1. Vent, 220. 73 Lutw. 15 zo 
(a) Set 29. Car, 2. c. 7. 0 


; Com, I: 70. 0 
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Hilary Term, 16. Car. 1. In B. R. bog 
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Kings againfl Hilton and his Wife. C 7. 
Trinity Term, 16. Car. 1. Roll . | g 


Derr againſt huſband and wife, adminiſtratrix of her former If a man marry 


hutband, in which judgment was given againſt them. — © 


Upon a fieri facias awarded, the ſheriff returned nulla bona, &c. huſband, who 
of the inteſtate. Hereupon another ier i facias was awarded againſt has waſted the 
the huſband and wife, with a clauſe in the writ, that if it be found, — 2 
that the ſaid huſband and wife devaſtaverunt bena et fi conſtare mall be liable to 

terit, tunc fieri facias, &c. (a). And the ſheriff returned, that they the debts of the 

ad not in their hands any of the goods of the inteſtate ; but that inteſtate; for it 
the wife, being adminiſtratrix to her firſt huſband, had goods of the pen =" —_— 
value of one hundred pounds of the faid inteſtate, and had waſted = 1 
them during her widowhood (5), and the huſband had not waſted Ante, 519. 


any of them; et /i devaſtaverunt according to the writ, the jury 
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prayed the diſeretion of the Court. hg 
RoLLE, Serjeant, argued, for the plaintiff, that it was a devaſtation Moor, — 


in both. r, Com, Dig. 
And THe Cour held, that the ſheriff's return of the inquiſi- 236. 365. 
tion finding this matter was good enough. W heretore it was ad- 
judged for the plaintiff. 1. Sid. 337. | 
* (a) See Petifer's Caſe, 5, Co, 321 (5) See 30. Car. 2. c. 7. 3. Mod. 115. 


Ball againſt Trelawny. ca B 
' Eaſter Term, 16. Car. 1. RS 


BILL againſt the defendant in cuſtodiã mareſcha!li, upon the 2. Hen. 4. An ation for 
c. 11. (a) for ſuing in the admiralty court upon a contract made ſuing in Tus 
in the land at New England, and not ſuper altum mare; where the de- ner 
fendant had obtained judgment in the admiralty court, and taken — 
the party in execution for 1121. ; and a verdict was here found for may be brought 
the plaintiff, _ by bill, notwith= 
HaLts moved in arreſt of judgment, FI Rs r, For that the ſuit is by — * - 
bill, and not by original writ, as tlie ſtatute 18. £/;z. c. 5. appoints. but it — 2 
But in regard it was returned that he was in cuſt2did mareſchalli, ſtated inpartibus 
and he could not otherwiſe have his remedy, it was held to be #renſmarinis. 
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And the Court, viz, BRamPsToN, BERKLEY, HEATH, and Strange, 1045. 
MysELF held, that it is out of the admiral's juriſdiction, and that 1. Com. Dig. 
he hath no authority to meddle therewith. Wherefore it was ad- 

Judged for the plaintiff. 


The Friday following he appeared upon an habeas corpus: and 
this cauſe being returned, and that he was in execution for this 
cauſe only (which they held to he coram non judice), the party was 


well enough. Ante, 296. | 
SECONDLY, For that, being at Næu-England, it was not alledged DT 1 
to he in partibus tranſmarinis. | _ ks 34. | 


(#) See allo 13. Rich, 2. & $4 
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60g *» Freedom of Speech. 


Die Martis 129 Novembris 1667. 


— . Ur ON 2 report made by Mr. Vaughan from the Com. 
cerningFreedom mittee concerning Freedom of Speech in Parliament, 
of Spezch in 


 pocliament, REsoLVED, &c. 


THAT the Houſe do agree with the Committee, that the a® of 
parliament in 4. Hen. 8. c. 8. commonly intituled, An a& 
concerning Richard Stroud, is a general law (g), extending to 
indemnify all and every the members of both houſes of parliament, 
in all parliaments, for and touching any bills, ſpeaking, reaſoning, 
or declaring of any matter or matters in and concerning the parlia- 
Pron's Anim, ment to be communed and treated of, and is a declaratory law of 
13. the ancient and neceſſary rights and privileges of parliament (6), 
(a) See Ruſhworth, p. 662. where in Committee, or touching the repeal or alte- 
the 5. Car. 1. this ſtatute was reſolved by all ration of any old, or propoſing any new 
the Judges to be a particular law: but by law, or redreffing any public grievance; 
13. Car. 2. c. 1, it is provided, that no- but Members ſhall have the ſame Freedom 
thing in the ſaid act ſhall extend to deprive and Privilege of Speech as before, 
either Houſe of Parliament, or the Mem- (5) By 1. Will. & Mary, ſt. 2. c. 2. it 
bers thereof, of their juſt and ancient pri- is declared to be ene of the liberties of the 
vilege of debating any matters propounded people, See 1. Bl. Com. 164. 
in eicher Houſe, or at any conference or 


Die Sabbati 2 30 Novembris 1667. 
| RESOLVED, &c. | 
Ante, 13g, THL the judgment given 5. Car. 1. againſt Sir {on Eltt, 
6. Hume Hifi. Denzel Hollis, and Benjamin Valentine, in the king's bench is an 
215,246 illegal judgment, and againſt the freedom and privilege of par- 
| liament. | 


Die Sabbati 7% Decembris 1667. 


RE80LVED, &c. | 


: FHAT the concurrence of the Lords be defired to the votes o 
this Honſe concerning Freedom of Speech in parliament, and 
that a conference be on Monday next defired to be had with the 
Lords, at which time the votes may be delivercd, and reaſons for 
them given. 


Die Jovis 129 Decembris 1667. 


MESSAGE from the Lords by Sir Nilliam Childe and dir 
Thomas Iiſicourt. 0 


In. SPEAKER, 


4. Com, Dig. HE Lords have commanded us to acquaint you, that they 
347+ agree with this Houle in the votes delivered them at the laſt 
conference coucerning Freedom gf Speech in parliament. 1 
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Freedom of Speech. 
Die Mercurii 119. Decembris 1667. 


NEXT the Lord Chamberlain and Lord A/Þley reported the effect 
of the conference with the houſe of commons yeſterday, 
which was managed by Ar. Vaughan, who ſaid, he was com- 
manded by the houſe of commons to acquaint their lordſhips with 
ſome reſolves of their houſe concerning the freedom of ſpeech in 
parliament, and to deſire their lordſhips' concurrence therein. 


In order to which he was to acquaint their lordſhips with the 
reaſons that induced the houſe of commons to paſs thoſe re- 
ſolves. | | | 


He faid, the houſe of commons was accidentally informed of 
certain books publiſhed under the name of StR GEokGE CROKE's 
ReroRTs, in one of which there was a caſe publiſhed which did 
much concern this great privilege of parliament, and which, 
paſſing from hand to hand amongſt the men of the long robe, 
might come in time to be a received opinion as good law. 


The houſe of commons, conſidering the conſequence, did take 
rare that this caſe might be inquired intv, and cauſed the book to 
be produced and read in their houſe; and he thought the next 
and cleareſt way to inform their lordſhips was to read the caſe 
itſelf, which is quinto Coroli primi Michaelmas Term, which caſe was 
read as followeth : | | 


The King againf? Sir John Elliot, Denzel Hollis, and 
Benjamin Valentine. 


4 AN INFORMATION was exhibited againſt them by the 
Attorney General, reciting, That a parliament was ſummoned 
to be held at WefAmin/ter 17. Martii, 3. Caroli regis ibidem inchoat. 
nd that Sir John Ellist was duly elected and retutned knight for 
the county of Cornwall, and the other two burgeſſes of parliament 
for other places; and Sir John Finch choſen ſpeaker : that Sir Fohn 
Elliot, machinans et intendens omnibus viis et modis ſeminare et excitare 
diſcord, evil will, murmurings, and ſeditions, as well verſus regem, 
magnates, prelatos, proceres, et juſticiarios, et reliquos ſubjectos regis, 
el totaliter deprivare et ſubvertere regimen et gubernationem regni Ax- 
LI, tam in domino rege quam in conciliarus et miniſtrit ſuis cujuſ- 
cungue generis, et introducere tumultum et confuſionem in all eſtates 
and parts, et ad intentionem that all the king's ſubjects ſhould with- 
draw their affections from the king, the 23d of February, arin? 
4. Car. 1. in the parliament and hearing of the commons, falls, 
9/11/50, et [editigst uſed theſe words, © The king's privy council. 

cho. CAR, *Qq bis 


— 
r 


A nn wan Cr mr .;.va 
— — — — — — — 
1 3 ö 8 * * — 
2 q * 


äœůœX—œ—äää— — —— —— 


Freedom of | Speech. 


e his judges, and his counſel learned, have conſpired together ta 
«« trample under their feet the liberties of the ſubjects of this realm, 
« and the liberties of this houſe.” 


And afterwards, upon the ſecond of March, anus 4. aforefaid, 
the king appointed the parliament to be adjourned until the tenth 
of March next following, and ſo fignified his pleaſure to the 
houſe of commons; and that the three defendants, the ſaid ſecond 
day of March, 4. Car. 1. malitias agreed, and amongſt themſelve: 
conſpired to diſturb and diftra the commons, that they ſhoull 
not adjourn themſelves according to the king's pleaſure befor; 
ſignified ; and that the ſaid Sir Fohn Elliot, according to the agree- 
ment and conſpiracy aforeſaid, had maliciouſly in Sopofitem et in- 
tentionem prædictam, in the houſe of commons aforeſaid, ſpoken 
theſe falſe, pernicious, and ſeditious words precedent, &c. and 
that the ſaid Denzel Ho/lis, according to the agreement and con- 
young aforeſaid between him and the other defendants, then and 

re falss, malitios}, et ſeditiost, uttered bæc ſalſa, malitioſa, et ſcanda- 
leſa verba precedentia, &c. and that the ſaid Denzel Hollis and Bun- 
jamin Val-ntine, ſecundum agreamentum et conſpiratianem pr edit. &i. 
ad intentionem et propoſitum prediti, uttered the ſaid words upon the 
ſaid ſecond day of March, after the ſignifying the king's pleaſure 
to adjourn; and when the ſaid Sir John Fixch, the Speaker, endea- 
voured to get out of the chair, according to the king's command, they 
vi et armis manu forti et i{licito aſſaulted, evil-intreated, and forcibly 
detained him in the chair ; and afterwards, being out of the chai, 


they aſſaulted him in the houſe, and evil intreated him, et vialznter 


manu forti et illicito drew him to the chair, and thruſt him into it! 
whereupon there was great tumult and commation in the houſe, 
to the great terror of the commons there aſſembled, againſt their 
allegiance, in maximum contemptum and to the diſhcriſon of the king, 
his crown, and dignity, for which, &c. To this information the 
defendants appearing, pleaded to the juriſdiction of this court, 
that the Court ought not to have conuſance thereof, becauſe it i 
for offences done in parliament, and ought to be there examined 
and puniſhed, and not elſewhere. It was thereupon demurred, 
and after argument adjudged, that they ought to anſwer, for the 
charge is for conlpiracy, Edicous acts and practices, to ſtop the 
adjournment of the parliament, which may be examined out of 
parliament, being ſednious and unlawful acts, and this court may 
take conuſance and puniſh them. Afterwards divers rules being 


given againſt them, viz. Sir John Elliot, that he ſhould be com- 


mitted to the Tower, and ſhould pay two thouſand pounds fine, 


and upon his enlargement ſhould find ſureties for his good beha- 


viour ; and sgainſt Hol'is, that he ſhould pay a thouſand marks, 


and ſhould be impriſoned, and find ſureties, &e, and againſt Ja- 


lentine, that he ſhould pay five hundred pounds fine, be impriſoned, 
and find ſureties. 4 


Then Mz. Vavorar laid much emphaſis upon the word 
& machinans et intendens, Ac. and then went on, That the houſe 


of commons had not only read the caſe as it was in the book, but 


did look into the record, where in the informatiom itſelf they boy 
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Freedom of Speech. 


ſome conſiderable differences from the print; as that the crime al- 
ledged conſiſting partly of words ſpoken in the houſe, partly of 
criminal actions pretended to be committed, the gentlemen ac- 
cuſed pleaded ſeverally, namely, ſpecially to the words, and a ſe- 
veral plea apart to the criminal actions; but the Court dealt fo 
craftily that they over ruled the whole plea, mingled togetner, and 
took it in general, ſo that perhaps whatſoever was criminal in the 
actions might ſerve for a juſtification of their rule, and might 
make it ſeem in time to become a precedent, and a ruled caſe 
azainſt the liberty of ſpeech in parliament, which they durſt not 
ſingly and barefaced have done. 


« The houſe of commons did take care to inquire what ancient 
laws did fortify this the greateſt privilege of both houſes, and 
they found, in the fourth year of HExRY THE EIGHTH, an act 
concerning one Richard Stroud, who was a member of parliament, 
and was fined at the ſtannary courts in the weſt for condeſcending 
and agreeing with other members of tlie houſe to paſs certain act 
to the prejudice of the ſtannaries. This act was made occafionally 
for him, but did reach to every member of parliament that then 
was or ſhall be, the very words being, viz. * And over that nz Ir 
* ENACTED by the ſame authority, That all ſuits, accuſements, 
« condemnations, executions, fines, amercements, puniſhments, 
« correftions, grievances, charges, and impoſitions, put or had, 
* or hereafter to be put or had unto or upon the ſaid Richard, 
and to every other of the perſon or perſons afore ſpecified, that 
now be of this preſent parliament, or that of any parliament 
„ hereafter ſhall be, for any hill, ſpeaking, reaſoning, or declaring 
Hof any matter or matters concerning the parliament to be com- 
* menced and treated of, be utterly void and of none effect. And 
over that BE IT ENACTED by the ſaid authority, That if the 
* ſaid Richard Strotud, or any of all the ſaid other perſon or per- 
« ſons, hereafter be vexed, troubled, or otherwiſe charged for any 
* cauſes as is aforeſaid, that then he or they, and every of them, 
* ſo vexed or troubled of or for the ſame, to have action upon 
the caſe againſt every ſuch perſon or perſons ſo vexing or 
* troubling any contrary to this ordinance and proviſion, in the 
* which action the party grieved ſhall recover treble damages and 
* coſts, and that no protection, eſſbign, nor wager of law in the 
# ſaid action, in any wiſe be admitted nor received.” 


He ſaid, © It is ſſible the plea of thoſe worthy perſons, 
Denzel Hollis, Sir John Elliot and S reſt, was not falficGent to 
the juriſdiction of the court, if you take in their criminal actions 
altogether ; but as to the words ſpoken in parliament, the Court 
could have no juriſdiction while this ac of. 4. Hen. 8. is in force, 
which extends to all members that then were (or ever ſhould be) 
a8 well as Strowd, and was a public general law, though made 
upon a private and a- particular occaſion. 


| He recommended to their lozdſhips the conſideration of the 
ume when theſe words in the caſe of Stx GeorGE — 
: \EPORTS 


% . 

Freedom of Speech. 
REerorTs were ſpoken, which was the ſecond of March, 4. Cas; 
primi, being in that parliament which began in the precedent 
March, 3. Carol. at which time the judgment given in the king's 
| bench about habeas corpus was newly reverſed, which concerned 
the freedom of our perſons, rhe liberty of ſpeech invaded in this 
caſe; and not long after the fame Judges (with ſome other) 
Joined with them in the caſes of ſhip-money, invaded the pro- 
priety of our goods and eſtates ; ſo that their lordſhips find every 

art of theſe words, for which thoſe worthy perſons were acculed, 

Juſtified. 


If any man ſhould ſpeak againſt any of the great officers, az 
the chanecllor or treaſurer, or any of the reſt recited in thoſe acts, 
as by accuſing them of corruption, ill counſel, or the like, he might 
nas” 7 na himſelf by proving of it; but in this caſe it was 
1mpofiible to do it, becauſe thoſe judgments had preceded and con- 
cluded him, for he could make none but by alledging their own 
judgments which they themſelves had reſolved, and would not 
therefore allow to be crimes which they had made for laws: 


| He did inform their fordſhips, that the bill in the rolls hath 
another title than that he did mention, this being That that the 
clerks knew it by, rather than the proper title. 


The words in the caſe are charged cd intentrorte, which ought 
not to be; for it is clear and undoubted law, that whatever is in 


ſubverting the Chritian a man drink water, he may be ac. 
cuſed of the depraved intention of ſubverting the king's goveri- 
ment, by deſtroying his revenue both of excife and cuſtoms. 


No man can make a doubt but whatſoever is once enafted i 
lawful : but nothing can come into an act of parliament but it 
muſt be firſt offered or propounded by ſomebody; ſo that if the 
act can wrong nobody, no more can the firſt propounding; the 
members mult be as free as the houſes. An act of parliament can- 
not diſturb the State, therefore the debate that tends to it cali 
n_ _ it muſt be propounded and debated before it can be 
e 4 | 


In the reign of Henry the eighth, when there were ſo — 
ſons taken by act of parliament out of the lords houſe, as the abbots 
and priors, and all. the religious houſes and lands taken ow 
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had been a ſtrange information againſt any member of parliament 
then for propounding ſo great an alteration in church and tate. 


Befides, religion itſelf began then to be altered, and was per- 
ſected in the beginning of And the fixth's reign, and returned 
main to popery in the beginning of queen Mar; 5; and the pro- 
teltant religion reſtored again in the beginning of queen li- 
zabeth's. 

Should a member of parliament in any of theſe times have been 
juſtly informed againſt in the king's bench for propounding or 
lebating any of theſe alterations? to that their lordſhips perceive 
the reaſons and inducements the houſe of commons had to paſs 
theſe votes now preſented to their lordſhips. 


After theſe votes were read, waz. 
RESOLVED, &c. 
THAT the act of parliament 4. Hen. 3. commonly entituled, 
« An Act concerning Kichard Strawd,” is a general law, ex- 
ending to indemnity ali and every the members of both houſes of 
parliament, in all parliaments, for and touching any bills, ſpeak- 
ng, reaſoning, or declaring of any matter or matters in and eon- 
cerning the parliament to be communed and treated of, and is a 
&claratory law of the ancient and neceſſary rights and privileges 
of parliament. | 


RESOLVED, &c. 
THAT the judgment given 5. Car. 1. againſt Sir John Elliot, 
Denzel Heulles, and Benjamin Valentine, eſquires, in the King's 
bench, was an illegal judgment, and againſt the freedom and pri- 
lege of parliament. | 


To both which votes the lords agree with the houſe of 
COMMONS. 2 


[JPON conſideration had this day of a judgment given in the 
court of king's bench in Michae/mas Toms, in the fifth year 
of king Charles the firſt, againſt Sir John Elliot, knight, Denzel 
Hallen and Benjamin Valentine, eſquires, which judgment is found 
lo be errancqus ; it is ordered, by the lords ſpiritual and temporal 
n parliament aſſembled, That the ſaid Denzel Holles, eſquire (now 
Lonp HoLLEs, Baron of 1feild), be defired to cauſe the roll of the 
court of King's bench wherein the ſaid judgment is recorded, to 
le brought before the lords in parliament by a writ of error, to 
tie end that ſuch further judgment may be given upon the ſaid 
ale as this houſe ſhall find meet. 


MESSAGE was ſent to the houſe of commons by Sir Wilkam 

Childe and Sir Juſtinian Lewin, to ac uaint them, that the 
lords do agree to thoſe votes which Were — at the con- 
frence yeiterday, | N 


R r N Die 


610 


| WW HEREAS counſel have been this day heard at the bar, 2 


Die Mercurii 15 April 1668. 


well to argue the errors athgned by LORD HoLL ES, Bare 
of Ifeild, upon a writ of error depending in this houſe, brought 
againſt a judgment given in the court of king's bench in 5. Car.. 
againit the ſaid LoxD HoLLEs, by the name of Denzel Holle, 
e{quire, and others; as alſo to maintain and defend the ſaid judy. 
ment on his majeſty's behalf: upon due conſideration had of what 
hath been offered on both parts thereupon, the lords ſpiritual and 
temporal in parliament do order and adjudge, That the ſaid judy. 


ment given in the court of king's bench in 5. Car. 1. againſt the 


ſaid Denzel Holies and others, ſhall be reverſed. 


The form whereof (to be affixed to the tranſcript of the 
record) followeth : 


KT quia-curia parliamenti de judicio ſuo de et ſuper præmiſſis ri. 
dend nondum adviſatur, dies datus eft tam pradif. Galraino 
PaL MER, militi et baronet. qui ſequitur, Ec. quam prædict. DEx1EL 
domino HOLLES coram eudem curia uſque ad diem MERCUR11 decimum 
nintum diem AFRILIS tunc proximum ſequentem apud W ESTMONAST, 
in comitat. M1DD. de judicto ſus inde audiend. eb quid curia praditt, 
nondum, c. Ad quem diem coram curid preditt. vent tam prædidl. 
GarraiDus PALMER qui ſeguitur, c. quam prædictus DENZEL A. 
minus HoLLES in propriis perſonis ſuis. Super quo, viſis, et pe 
eandem curiam nunc hir pleniùs intellectis omnibus et ſingulis premiſes, 
maturaque deliberatione inde habita, conſideratum eſt per curiam pre- 
dictam, quod judicium fpraditt. ob errores prædictos et alios in r- 
cordo et proceſſu prædictis compertos revocetur, adnulletur, et penitus 
pro nullo haheatar ; et quid praditt. DENZELd ominus HOLLES ad 
omnia que idem DENZEL dominus HoLLEs occafione judicii predit, 
amiſit, reflituatur. 


Jo. Bzowve, Cleric: Parliamentorum. 
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A. 


Abatement of Writs, 


N trcſpafs againſt huſhnnd ang wife the 
| writ ſhall avate if the huſband died be- 
twixt the day of ni prinsand the day 
in banco, - - Page 50g 
If one coparcener Or jrinterant de perd- 


ing the wr. t, it ſhali abatc, 574 583 
Aeceptance. 

Where it ſhall take away titie of entry for a 

forfeiture, - > 96. 193. 234 


Of a bond, or other ſecurity, he fre the day 
due, or after, wucther it Hchargeth the 
bond, - ® 855 56 

Sce Leaſes. 


Accompt. 


What plea ſhall be in bir, and what in dif- 
charge of an accompt, before auditors 116 
Agaiaft one as guardian in foccage, whether 
he ought to recite the ſtatute ot Mart- 
bridge, - - — 229 


Action. 


1% moritur cum perſona, how to be under- 


ood, ” - - £40 


Where it ſhail be breuight upon the privity of 
contract, and where upon the privity of 


eſtate, - - 183, 154 
Being iranfitory, it may he laid in any coun- 
$0 - — - — +++ 
Action upon the caſe, for falſely procuring 
one to be indifted of reaſon, 15, 16. 239 
for laying telony to one's charge, 271. 286 
In matter of deceit, where it lies, 141, 142 
or miſuſing his horſe, - 1:1 ob 
or reſeuing one out of execution, and whe- 
ther it lies for ene party debtee, 107 
for falſely cauſing money to be twice pad. 
I41, 142 


CC 


In nature of a cenfpiracy, whether it Veg 
aA tie unc vniy, - 22:9, 271 
I it ſhall be brought 286 315. £53, 554 
For ke-ping a dog vied to bite ſheep, 487 
For kerpigg a dog uied to bite hogs, and 
which killed an hog, - 254 
Apeinſt an apparitor, for falſely citing one, 
fiele, into the ſpiritual court upon pre- 
tence of fame, - - 291 
For topping ancient lichts in an houſe 3:5 
For {topping a water-courſe, which ran to 
his mill, . 499, 500. 575 
Far erectiug a tallow- furnace by a chandler, 
to the annoyance of an innkeeper and his 
gueſts, - - — 510 
Againſt the bailiff of a liberty for fuffering 
one, who was arreſted at the plaintiff's 
ſuit, to eſcape, - 329,330 
By an executor againſt the ſheriff, tor not 


returning a writ executed in vita teſtatoris, 


297 
Whether it lies for a commoner againſt his 


lord or any other, who erects a warren in 
tle land adjoining, and with canies eat up 


the common, - — 387, 388 
For diſturbance of a commoner by enclo- 
ſure, - - - 432 
Whether it lies in nature of a valor maritagit, 
|; $02, 503 
For an hawk, . +4: 545 


Whether it lies againſt tenant at will tor 
waſte dove - - - 187 
Whether it hes by huſband and wife, for 
wrong done to the eſtate of the wife dur- 
Ing covertures - 438 
Action of trover and converſon, whether it 
lies for money out of a bag, - 89 
Whether it hes of a bond. What ſhall be 
ſaid a converſion tner of: and whether the 
date thereof ought to be ſhewn, 262, 545, 


Whether it lies for the leſſor, if be 2 
over, &c. againſt a ſtranger, or the leſſee 
himſelf, for cutting and carrying away 
timbgr-trecs,during the leaſe for years, 243 

Rr2 Whether 
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Whether it lies by the leſſee for life, for cut- 
ting the loppings, which were reſerved to 
the leſſce, upon exccpting the trees to the 

___ Rr 3 437, 438 

Whether trover aud converſion of timber- trees 
lies for the bargainee of him in reverſion 
during the eſtate tor life, being felled and 
carried away by tenant for life, or his 
grantee, - 274 


Whether trover and converſion Ves for caitic 


put to paſture at a weekly ſum, which are 
detained for not paying the paſturage 271 
Trover againſt buſb.nd and wite upon trover 
and converſion of goods to the uſe of them, 
1494, 495 

Whether an action of trover and conwerfiou 
is within the ſtatute of {mutations, 333 
Action of treſpaſs upon the cale, quod wi ct 
armis cepit et chaſeavit his catile into the 
cloſe of J. S. for which, b:-»ng damage fe- 
Sant, he paid 408. for amends iv tue fad 

&. — 


- 
- - 4a 


ion upon the ſtatures of hue and cr, 


how they ſhall be brought, 211, 212, 273 


Whether a writ of error lics vpou that ac- 
; - - 142 


tion, . 2 : 
Action upon the ſtatute of mainterance 232 


Upon the ſtatute of ſcaudalum magnotum, 


138, 136 
Action upon the caſe for words: it the worus 
be uncertain, it lies not, - 233 


For words ſpoken a- two f: veral days, if da- 


mages be entirely given, and the words 


ken at on time he not actionable, how 
judgment ſhall be given, 237. 327, 323 
Whether it lies for ſaying FJ. S. is the 1epured 
father of ſuch a baſtard, - 436 
Suſpicion is no good cauſe to juſtify the 
ſpeaking of Nanderous worde, 52 
For words flandcring one's title 140, 141.469 
Special prejudice muſt be therein allecge:!, 
141.469 
It is not within the ſtatute of a7. Fac. limi- 
tations, - — — 141 
For words in ſcandal to his place or office, 
14. 15. 40. 192. 233. 229. 261: 439, 460. 
810. 563 
For words ſcandslizing bis trade or living, 


31. 211. 236, 237. 265- 270. 282. 31, 319. 


332. 472. 515, 516. 570 

For words whereby lots of life or corporal 
puniſhment would enſuc, 52. 92. 135- 149. 
163. 17%. 236 268, 269. 277 232, 283. 258, 
307- 318. 320 321, 323. 324. 326, 327, 322, 
329. 337» 378. 417- 474, 475- 450. 459. 509, 
310. $12. 833. 572 . 

For defamation and words of incontinency, 
125. 25 5- 229. 261. 269. 285. 309. 322, 339- 
393. 404. 435.456, 457. 466. 486, 487 


Adjournment. 


How the a4journment of the Term, or any 
the returns thereof, is to be made, 11, 12. 

| 27. 200. 450. 466 
What day ſhall be the firſt day of the juſtices 
ſutii g- after the adjournment, 200 


Adminiſtration and Adminiſtrators. 


To whom it ſhall be committ-d, 8. 9. 106 
Whether it belongs to the huſband after the 
wife's death, - . 106 
Where it ſhail be ſaid to be granted gene. 
rally, an wicre ſpecially, * 
Where ao adm niſtrator thall pay coſts, 219 
Anminiſtrator ſued in the ſpiritual court, tg 
make diltr'bution of goods aiter debts «ng 
legacies paid, ſhall have a probibition, 62, 
EY 63. 201, 202 
Whether an adminiſtrator may have a liberats 
ug on an extent ſued by the executor ot the 
inteſtate, who died before the extent re. 
turner!, and the /zberate luc, 451.452. 455, 
458, 459 
Ac miniltrator durante minore etate, bri nging 
an ation, need not ſhew that the other i; 


infra etatem 17 annum, . 230 
Adminiſtrator durante minore ætate, Where 
his power determines, — 516 
See Executors. 
Admiralty. 
Reſo'utions upon the caſe of admiralty ju. 
rildiction, — 296, 297. 603, 
Ad quod damnum. 
Sued for ſtopping an highway, and how to 
be proſecuted, - 9 266, 265 


Alien and Denizen. 


Alien nay be adminiſtrator, and take admi- 
niſtration of leaſes, as well as of perſoral 
things, - - - : 9 

The fatner a merchant living beyond ſca-, 
his child horn there ſhall be a denizen, 
thyugh the mother be an alien, 601, 602 


Ameadment. 
Where it ſhall be of an original writ, and in 
what manner, 4 4 74 


After iſſue $6. 92. 144, 145. 148. 203, 204 278. 
Of a record after verdict up n the miſprificn 

of the habeas corpora, — — 
Of records after writ of error brought, 36. 95. 


74 

Of the name of a juror, whether it may be 
by tbe ſtatute of 21. Jac. 203. 564 
Of the xi prius roll after verdict, where the 
entry of the , privs roll was in placits 
tranſgreſſionis, and the plea and iſſue were 


in placity debiti, - 294 275 
Of tne record of a poſtea, whether it may be 
aſter the return thereof, - 336 


In point of judgment, and after certificate 

thereof, upon a writ of error allowed 410 
Upon miſpriſion of the clerk, after writ of 
error brought, — 574. 394,595 
The iſſue roll may be amended by the im- 

parlance roll, but not # cenuerſ 46. 91 
A record of quo warranto, amended two or 


three years after the entry — 14 
ce y r Ys Where 
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Where it is the default of the clerk in judicial 
proceſs, there (hall be amendment, 38 


Amercements. 
Where the amercement of the plaintiff ought 
to be ſeveral, aud where but one, 178 


An infant ought not to be amerced, 410 
Whether for amercements in the leet and 
court baron, upon a diſtreſs, damages and 
colts ought to be given to the avowants 
$34» 53S 

Ofa clerk, for altering a record, - 278 
How amercements inthe ſheriff's tourn ought 
to be eftrcated and levied, = 275 


Annuity. 


Whether it be a real or perſonal aQion, 17 
Whether an annuity for life granted to exer- 
ciſe the office of ſteward or park-kec per, 
ſhall be determined by the determination 


of the office, . — 39, 60 
Whether an annuity may be demanded by 
bill, F M 0 171, 172 


How the judgment in a writ of annuity ſhall 
be for the principal and arrearages; and 
how it Mall be where it is againſt the heir, 

436, 437 


Appeal. 
Whether it may be brought in the next En- 
gli county for a murder in Wales, 247,248 
Of an order or ſentence from one place or 
court to another, which is there confirmed 
or reverſed. The order is made peremp- 
tory, - — - 350, 381 
Appeal by the ſon and beir againſt his mo- 
ther, for the death of bis father, and judg- 
ment thereupon, 'S $31, 532 


Appendant, Parcel, &c. 


Where a new building, by encroachment 
upon the lord's waſte, was adjoined to an 
ancient meſſuage anno 33. Eliz. And in 
19. Jac. 1. the ſaid meſſuage, cum pertinen- 
t is, was demiſcd for years; the ſaid new 
purpreſture not heing found to have bren 
uſed together with the houſe, paſſed not 
by the words cum pertinentiis, Cc. 17, 18. 
109 

Whether land lying in D. four miles diſtant 
from the meſſuaxe of J. S. in S. yet al- 
ways uſed nd occupied with the ſaid meſ- 
ſuage, (h+ll paſs in a deviſe of the ſaid meſ- 
ſuage, cum omnibus et ſfingulis pertinentiis, 

ve. - - * 5 

Whether land may he ſaid to be appertaining 
to an houſe in the king's caſc, where it 
hath been let and occupied tugether m_ 

, ET... — - 109 


Arbitrament. 


Wat ſhall be good, 216, 217. 226. 263. 383. 
433, 434. 541 
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To pay money at a ſtranger's houſe, whether 
it be a good arbitrament, - 226 

At what time the nomination of an umpire 
may be appointed, if the arbitrators cannot 
agree, - "- - 26 

Submiſſion to arbitrament by ſeveral bonds, 
where it ſhall be ſaid but one ſubmiſſion, 


433, 434 

Aſſets. 
How the plaintiff ſhall have judgment upon 
aſſets found, - - 373 


Whether it ſhall be aſſets by diſcent, where 
the father deviſeth his land to his ſon and 
heir, upon condition that he ſhall pay his 
debts, &c. . 17, 18. 161 


Affigns. 


Whether an aſſignee in truſt with others ſhall 
be charged by the receipt of his compa- 
nions, or only upon bis own receipt, 312 

Of what covenants an aſſignee of a term ſhall 
take advantage by the common law, or by 
the ſtatute of 32. Hen. 8. C.25. 137. $03. 

0 

How the aſſignee of a reverſion ſhall * 
covenant againſt leſſee for yer, 25 

Whether an aſſignee of an eſtate, to which a 
future uſe and contingent eſtate is an- 
nexed, may have benefit of the contingent 
uſe, - 1 in 388, 359 

Aſſignee of a rent: with what covenants 
chargeable, — 24, 25, 122, 222 

Aſfignee of a reveriion, of what covenants 


he ſhall take advantage, — 137 
Aſſiſe. 

Of what things it lies, - 555 

Of darrein preſcntment, — 341 

Of a rent, - $07, 508. 520, 521 

Where an aſſiſe of mortdaunceſier lies of land 

demiſable. Ig P 853 


Aſunpfit, 345. 384. 
What all be ſaid a good conſideration in 
an aſſumpfit, - — 19. 70. 77 
It lies not, being —— upon a perſonal 
promiſe in a real contract, if the real con- 
tract be executed, - 415 
Damages rec overed in an aſſampft cannot be 
a bar to a debt upon a record or ſpecialty 6 
In an aJumpſit to pay a debt, the plaintiff 
muſt thew the cauſe of the debt; but not 


ſo upon an accompt, - 116 
Whether it lies for rent upon a leaſe for years, 
upon a general indebitutus, - 341 


In conſideration that he ſhall make a leafe 
for years, a leaſe is made for years; ren- 


dering rent: if an aſumpjit lies for the rent 
in arrcar, - | 


8 n * A 
Whether it lies preſently, where the ———_— 
is to pay at ſeveral days, and makes a 


failure at the firſt, — 241. 350 
Whether one may plead in diſe rge there. 

without ſkewing how, . 795 
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Upon confideration paſt is good, if it be upon 
the defendant's requeſt, _ + 409 
To pay tanium quantum meruit for ſuch a 
thing, or tor doing ſuch an act, where it 


ſhall be good, 77- $73 
To for bear a debt paultulum tempus, whether 
it be good, &c. - 241 


To forbear a debt ellis tempore, and he al- 
ledges that he n. for a ycar, if it be 


good, — 409. 438 
To pay money upon a ſimoniacal contract, 
337. 383. 361 


To pay money npon intereſt, &c. 272, 273 
In conſideration that he ſhould deliver a ge- 
neral acquittance, he alledgeth that be de 
livered a general acquittauct to a ſtranger) 
to the uſe of the pity, - 19 
In confideration that they ſhall accompt to- 
ther; and the defendant, being found 


In arrearages, promiſed to pay, - 116 
Aſumpfit to pry for wedding . to what 
apparel it ſhall extend, $3 


To give ſo much in marriage with his dauph- 
ter as he gave with any other daughtcr, 
how to be expounded, - 156 

Firmum facere to ſuch a woman ſuch a por- 
tion; whether it amounts to a anne 
of io much, & c. - 202 

To pay ſo many French pieces, whetder they 
be to be intended French crowns, 1 94, 195 

See 384, 389, in tit. Conſideration and Lime. 


Attainder, 
In a premenire, how it ſhall relate, 172 
Altaiut hes in a writ of er.quiry of waſte, 414 
Attorney. 
What privileges he hath, — 1. 399 


How puniſhed for dealing falfrly in his plac Þ 


Whether he ſhall have an action of debt for 
ſums whic" he laid out, as ſolicitor, in ano- 
ther court wherein he is not attorney, 160 

For what ſums laid a by him he ſh-l] be 
allowed, 107. 159, 160 

Whether be ſhall nts an action tor cal- 
ling him © common barrator, - 192 
See in tit. Fines aſſeſſcd, and Privileges. 


Attornment. 


Whether attornm-nt to the grant of a rev er- 
ſion may ve by words of affent thereto, 
ſpoken to a mere ſtranger, and what ſhall 


be a god attornment, - 44 441 
Audita Querela. 

What ſhall be a dend ſurmiſe in an audita 

erela, - 153.214 


Againſt whom it hall be brought, where one 
recovers debt and afhgns the extent over, 
and afrerwards releafeth al judgments and 
exc cutions, - 214 

Dpor + judgment in treſpaſs by two, ſur- 
mining that a third perſon was — to the 


treſpaſs, and after the judgment had made 
fatis te ction for tte ſame, - 3, ea; 
B: three ; whe re qu. dewent, 's againſt lithree, 
and one is o6'y taken in execution, ute 
ther the two who were not taken in ce 
cution may.zoin with bim, . 43 


Averment. 


When it may againſt the words of » deed, ;ot 
Mhereſ it ought to be ſpeei ly pleaded, 61 
Where a gener] averment ſhall be allowee, 
531, 5459 

That à recovery againſt J. S. for treſp.· l of 
battery in oe county, and againſt J. y. 
for treſpaſs of battery in another county, 
is one and the ſame treſpaſs, 444 


Ancient Demeſne. 
Whether it _ be — after N 


lance, 
Cuſtom there, tt at the ade are ge ſecpdidi 
to the eldeſt daughter, - 464 


Avovry. 


If an avowry for part of a rent, and fhews 
not how he is fſati»fied of the reſidue, ix 

; inn, 3 * 104 

Whether in an avowry for an keriot, the 
avowant ought to ſhew the kind of heiſt, 
and the price thereof, . 200 

Where cofts and damages ſhall be -Illowed in 


an avowry, - 497» 532, 532, $34, 535 


Authority. 


When it ſhall be fail 10 be purſued, 21; 
What ſh:I| be avthor:ty to an executor to 
ſell after the death of renart for hf. ; and 
whether a ſu; viving ex<cutor may fell, 301 


Award. See Arbitrament. 
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Bankrupt. 


| What intereſt he hath in goods extended be- 


fore the liberate, 149. 166, 196, 17) 
How a debt due to a bankrupt by finple 

contract, and aligned to a creditor by tie 

comm thoners, ſhall be recovered, 187. 2% 
Whether an inn-keeper be within the ſtatute 

ot bankrupts, $49, $559 
Whether a ſhoemaker be within the ww la- 

tute, 

See tit. Bargain and Sale, "(ad Coppbad. 


Bargain and Sale. 


Where, by cuſtom, copyholder in fee dying 
ſeiſed, his wife is to have it during ber lie! 


and he becoming bankrupt, the _ 
y 
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ers, by indenture inrolled, bargain and 
__ ſaid land : the huſband dies, the 
wife is admiticd, and afterwards the bar- 
ince admitted ; whether the eſtate veſted 
in the bargaince before admittance, 558, 


369 
Baron or Peer. Sce Peer. 


Baron of the Exchequer. Sce Judges. 


Baron and Feme, 


Where they ought to join in actions, 419. 437, 


| | 438. 505. 554. 594 
Where they ought to be ſucd jointly, 254-417 
Where he ſhall have the ſole action for beat- 
ing his wife, N * 90, 91. 175 
Hutband and wife are ſued to outlawry, and 
before the outlawry the 4aron or the feme 
appear : what ſhall be done, and how'the 
appearance ſhall be entered, - 38, 89 
Hufband and wife adminiſtratrix, recover 
debt and damages: the wife dies : the 
buſband ſhall not have ſcirs facias, 208. 227, 
228, 464 

Huſband and wife executrix, how the judg- 
ment ſhall be upon a devaſtavit of the wife, 
$19- 526 

Huſband releaſeth the ſuit of his wife, for de- 
famation, in the ſpiritual court. It is a 
good releaſe goa the coſts, but not guead 
the defamation, — - 222 
Huſband ſued by his wife in the ſpiritual 
court, inforced to pay his wite's colts in 
ſuit againſt himſelf, — — 16 
Huſband and wife ſued in treſpaſs ; the hul- 
band dies betwixt the day of n prizs and 
day in banco : whether judgment ſhall be 
entered againſt the wife, — 509 
Huſhand and wife ſued in treſpaſs ; the hut- 
band is acquitted: whether the judgment 
ſhall be againſt both quvad capiantur, 406, 
407+ 313 

Huſband copyho!der in right of his wife for- 
teits it: whether the wife and her heirs, 
after the death of tbe huſband, ſhall be 
bound thereby, - wr 7 
Huſband ſeiſed in fee, makes feoff.nent to the 
uſe of himſelf and wife, and to the heirs of 
the ſurvivor of them; and afterward 
makes a fcoffment of the ſame land, and 
dies: the wile enters: the feoffment of 
the buſb nd hath de ſtroyed the contingent 
ule of the fee, - . 102 
Huſband and wife, jointenants in fee by pur- 
chaſe, Curing tne coverture i the huſband 
ſole n.akes-a lcaſe tor twenty-one years by 
mdrnture, rendering the ancient rent, and 
dies: whether it ſhall bind the wife, 2e, 23 
Huſband pc ſſe ſſed ut 4 le afe for years, he and 
his wife join in a leaſe, rendering rent to 
them and the ſurvivor of them: whether 
the rent be good to the wife, 288, 28% 290 
wife, tenant for ſe of an hop-grount', 
dies immediately beſore their gathering. 
the huſband ſhall have them, - 515 
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Whether the huſband may deviſe the wear- 
ing jewels of his wife, 343, 144, 345» 346 
They cannot be jointly charged for convert- 
ing goods to their own uſe, 254. 494, 4 

. See tit. Feme. 


Baronet. 


Whether it be a name of dignity, and within 
the intention of the ſtatute of 1. EA. 6. 
C4. 0 1 184. 371, 372 


Barrator. 
Action brought by an atterng for calling 


him common barrator, 192 
Indictments ſor barratry, + 340. 348 


Bar to actions. 


Bar certain to common mtendment is good, 


6. 1 
If a repliextion be not good, yet if the tarts 
ill in fubſtance, judgment (hall be for the 
plaintiff, - - = 8 
Being pleaded at large, where it may be 
anſwered by replication at large, 384 
In an action of trewver for goods; that he re- 
covered in treſpaſs for the ſame goods, 
35» 36 
Pleaded in debt upon an obligat ion, akbovgh 
it anſwers not prec:itly to the condition, 
yet where good, — 195 


Baſtard. 


Who ſhall be accounted the reputed fatherof 
a baftard child, — 341.350, 381. 470 
How a baſtard ſhall he provided for by tile a- 
riſh, or by the reputed father, purſuant to 
the ſtatutes of 18. Eliz. c. 3- and 3. Car. 1. 
Ce 4+» = 341+ 350, 351. 436. 470, 471 


Battail, 
Battail gaged in a writ of right, + 


Ball, 
Falſely offered and inſufficient, how to be 
puniſhed, — — - 146 
Bail ſufficient tendered to a ſerjeant, who by 
one was arreſted upon a plaint in London : 
whether the ferjeant be bound to accept 
thereof; and what remedy for the party 
if he ſhould refuſe, PP 
Bail granted upon habeas corpus, $07. 382 558 
Writ of error brought by the bail, for a 
judgment given ag ilnſt the principal, 562 
Where a cap/as is ſued againſt the bail, and 
he taken in execution, without any ſcire 
facias ſued againſt him, it ſhall be error, 
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2 
Writ of error brought by the principal = 
bail, for an error in the principal judg- 
ment. and execution agaioft the bail; and 
therefore Abated, - 408. 374, 57 
Bail in the king's bench, how it er od RA 
bai! in the-common pleas, - 481 
Rr 4 Bailiff 


TABLE OF 


Bailiff of Liberties. 
Whether he may make an extent upon an 
elegit, and deliver the moiety, - 319 
Were he ſhall juſtify and excuſe, where me 
{heriff bimſcit cannot, - 445, 447 


Bill of Exceptions. 


Where and when a b1! of exception-ſhall be 
for nut admitting evidence; and whit 
ſhail de gone ther. upon, — 342 


Bill of Review. 
Where it cannot lie, — 40. 312. 351 
Bis petitum. 
Where aided after verdiQ, — 1-900 
| Biſhop. 


What grants or leaſes of biſhops ſhall bind 
their ſucceffors, 16, 17. 47, 43, 49, 30. 256. 
258. 279. 557 

Of an ancient oſſi e, with an addi ion of a 
new fee which is confirmed ; whether it 
ſhall bind the ſucceſſor for any part, 47, 

. 48, +9» 50. 279. 557 
May grant letters of inſtitution under any 
ſea], and out of his dioceſe. - 542 
Hs certificate of a couplement in loyal ma- 
-erimony, = : — 35, 352 


Brewers. 
Whether they may be ſaid to be victuallers 
within the ſtatute of 21. Hen. 8. c . 113 
Whether br. wers and bakers be within the 
ſt tute of 5. Eliz. c.. for uſing a trade, 


&c. 2 5 499 
Brueria, what, 179. 
Burning of Houſes. 

Where it is felony, and where nut, 337, 338 
Borough Engliſh. 


The cuſtom tac re fexpounded, 411, 412, 413 


Bye-law. 
What, and whom it ſhall bind, 498 
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Capias. 
It cannot be awarded againſt the principal, 
without ſuing /crre facias 2gainſt the bail, 
Where judgment ſhail be ien g2p/atur, 178, 
| $49. 406, 407 
Copias omitted in an indict ment of reculancy; 
aud therefore crragcous, - 50g 
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Certificate. 


De arcorple in loyal matrimony,” how to be 
made, * * © 355 
Of «ne being beyond ſeas, under the ſ-al of 
the town whe re he was refivert, without 
oh, for the truth the reo, and one worn 
for the cxpolition therevt; is wot allow. 
able * m © 355 


Ar tiorari. 
Where it may be awarded to certify another 
certtyrarty * * 91 
Where it may be to certify an original, whe 
an original 1s alledged to be certified, 91. 
10 
To remove an indictment of ſelony out of 
the cinque ports, how to be direct: d, 252, 
253 264, 2645, 291 
To remove a record ont of the king's bench 
into the chancery, whether allowable, 
: 299, 298 
Whether it may be directed into Vt ales to 
remove ay indictment trom thence, 3zr, 


33? 

Chancery. 
How ſaid to be always open, . } 
Its juriſdiction, — 190, 191 


M'ncther t can give relief againſt dower, 191 
Whether a decree in chancery ſhall not be 
re-examined nbon bill of review, 40, 31: 
The proceedings there, upon 4 it-tutc Hale, 
0 451,452. 458, 459 


Cheating. 


With falſe dice, how to be puniſhed, 234 
Judgment agaiuſt one for chrating with talle 


tokens, - - $64 
Churchwardens. 
EleQed by the pariſh and not by the pH 


$52 

Writ awarded to the ecclcſiaſtical court, for 
admitting him to his office, — 689 
Whcre they ſhall have double coſls in ſuits 
againſt them, - 175. 285. 467 


Cinque Ports. 


Their liberties, - = 247+ 252, 353. 291 
How writs ought to be directed thither, 252, 
253. 264, 265. 291 


Clergy. 


| Where it ſhall be taken away ſrom one who 
. robs a chamber in an iun of court, no per- 


ſon being in the ſaid chamber, but in ether 
parts of the houſe, N 473» 474 
If the principal prays his clergy, and bath . 
lowance thereof, the acceſſary is to be diſ- 
charged without being put to * ye 
Colluion 
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Colluſion, Covin, or Fraud. 


Where it ſhall be jntended without being 
found, | . 1 433, 434 
Where it ſhall not be intended unleſs ex 
preſsly found, — 550, 551 


Commiſſion and Commiſſioners. 


Commiſſion in the time of one king executed 
in the time of another before notice: 
whether it be not determined, and to what 
purpc/ſe it thall be good, 97, 98, 99 

Commiſſioners for cecleſiaſtical matters, how, 
and in what caſes, they ought to proceed, 
by fine or impriſoament, 113, 114- 220 

See Court Kceleſiaſtical. 


Common and Commoner. 


Whether a commoner may kill conies eating 
up his common, - 387, 388 
Common granted ubirungue et quandocunque 
averia ſua fſurrint ; what paſſeth thereby, 


599 

common appendant cannot be ſevered from 
the ſoil by grant, — - 542 
Common appurtenant to à manor, being 
certain, may be annexed to parcel of the 
manor, or may be ſevered from it, 432 
Whether common appurtenant may be 
created by deed within time of memory, 
and whether it may be divided, 482 
Common granted to one in his manor and 
lands of D. The grantee may claim com- 
mon in any part of the manor, - $599 
None may entitle himſelf to any profi 4 
prender in alieno ſolo, without grant or 
preſcriptions — - 542 


Common Recovery. 


Againſt the king, not good, = 96 
By an infant, how good, - 397 
See Recovery. 

Conditions. 


What words ſhall make a condition, 1:8 
129- 455, 456 

The performance of a condition precedent 
ought to be averred, — 195. 381 
Condition of an obligation to enjoy ſuch 
lauds ; whether the obligor is to warrant 
it againſt unlawful titles, - 8 
Condition to ſurrender upon forfeiture of 
payment of money at a day certain: the 
money is paid before the day; whether-it 
be a good performance, - 284 
Upon an obligation to perform ali covenar t, 
pay ments, and agreemevtsina leaſe; whe- 
ther the obligor ought to pay the rent 
without demand, - N 
ce for one ·E and- twenty years, upon con- 
dition that he ſhall not alien any part above 
three years, during the term; if other- 
wile, the leaſe to be veid : who lets for 
torte yeary, and ſo from three years to 
years, during the term of his lite, if 


he lived fo long: whether this were a 
breach of the condition, 351, $12 


Confeſſion and Avoidance. 


Where one of the parties claim by a later 
grant from one and the ſame party, there 
needs not any confeſſion and avoiding his 
title, - ® - 581 

What ſhall be a goo1 confeſſion and avoid - 
ance in a plea ;z and where it ſhall be good 
without traverſe, and where not, 325, 494 


Confirmation. 


Where it may enlarge an eſtate, or make an 
| eſtate i» eſſe, which was birred by 2 
fine, - - - 478, 479 
Of a leaſe by a parſon made in 9. Elix. the 
confirmation being in 14. Eliz. by another 
patron and ordinary than were at the time 
of the leaſe made, yet good, - 38 


Conſideration. 
In aſſumpſit, 8. 19, 20. 178. 272, 173. 409 
To raiſe uſcs, - - 529 
To toi bear paullulum tempus, = 241 
Sce Humgfit. , 
Conſultation. 


Granted for the probate of a will quoad bona, 
where the will is mzde of lands and goods, 
165, 166, 391. 395 

Whether it ſhall be grant: d v ithout mot iuu, 
if the detendant anſwer not to the prohi- 
bition, - - — 238, 239 
See Prohibition. | 


Copyhold and Copyholder. 


How a copyhold eſtate ſhall be pleaded, 190 
What ſhail be ſaid to be a reaſonable fine for 
a copy holder to pay upon his admittance, 
196 
A cepyholder by the common law, without 
ſpecial cuſtom, cannot make a leaſe for one 
year; but it is a forfeiture, - 233, 234 
Whether copyholds be within the ſtatute de 
donts, © 42, 43, 44-45 
Whether copyhold 1:nds are liable to the 
ſtatutes of bankrupis, 549, 550. 568, 569 
Copyholder by licence lets it by inderiture, 
with divers covenants; and afterwaids 
ſurrenders to the uſe of another: whet: er 
his aſſignee ſhall have benefit of the co- 
venant, - - 24, 25 
Copyholder for life ſurrenders to the ute of 
another; and the lord accepts, and grants 
it to cefly que w/e for his lite: he dies: 
whether the fiilt copybolder ſhall re-hqre 
it, - - — 20 
Copyholder ſurrenders out of court 138 
whom the intereſt reſts, until he be pre- 
ſented and admitted, 273. 283. 569, 5:0 
Copyholder ſurrenders twenty acres into ine 
tenant's bands, according to agreement 
upon condition, to be void, &. ad be- 
foie 
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fore the time prefixed, he ſurrenders one 


of the twenty acres to another, and attcr- 


wards performs the condition :; whether 
this fecond ſurrender be goud, 273, 274. 
283, 284 ; 


Copyhol:ter ſurrenders to the uſe of one out of 
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© his wife z where it ſhall bind the wife and 
her ers after the huſbang's death, 

be forfeited 
mak ing a leaſe thereof for one year with 
out the lord's licence or ſpecial cuſtom, 

x | b 233, 214 

Whether it may be forfeited for not payi 

the (er fine . - 90 


Foreſt. 3 
Where the juſtices ſeata e to be held in foe / 


reſts, * ® s 
How fines, in juſtices ſears in forefts Kette 
may be leviedy — 700, 410 
Whether foreſt lands purchaſed fom the 
kings «hich wenn exempteq waits payment 
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of tythes, ſhall be diſcharged in the bands 
of the purchalors, — — 94 


Franchiſes and Liberties. 


How they may be deſtroyed or determined 
in parks, 98 £9, 60 
Where they ſhall be ſeized for abuſing them, 
: 253 
Franktenement. 


Where it may be granted by copy, 200 


Whether be ſhall be faid to have a frank- 
tenement who hath primam tonſuram only 
in a meadow, - — 362 


Fraud. See Callubien. 


8. 
Gavelkind Land. 


Its properties and cuſtoms, 384. 561, 562 
G rants. 


Grants of land and common; whether it 
- ſhall be intended to be in grois or apphr- 
tenant, = — 300, 301 
Of a rent ; whether it ſhall be by the word 
reddendam & ſolvendum in an indenture 
or leaſe, — — 
There cannog be a grant of an inheritance 
in ſuturo, - 8 448. 547 
Of a term, habendurn after the death of the 


grantor; it is ad immediate grant and 


a void habendum, — — 185 
Of the next avoidance of a church unto one 
during his life; whether his executors af- 

ter his death ſhall have it, 5os, 506 

None may entitle himſelf to any copyhold, 
but he muſt ſhew a grant thereof, 190 
The addition of a faitity in a deed or graut 
ſhall never prejudice where there was any 

- certainty before, - - £48 


See tit. Deeds. 


Grants of the King. 


Where it ſhall be void for non-recital or 
miſ-recital of a former grant thereof, and 
here a non-obſtante ſhall help it, 198. 548 
Where an office is found for the king by 
commiſſion under the great ſeal ; where 

| the king's grant ſhall be good, and where 
not, - - 172, 173 
Of a meſſuage and land appertaining thereto; 
how it ſhall be conſtrued, and what lands 
in the king's caſe ſhall be ſaid to be ap- 
pertaining - . — 21, 22 
Where there is a falfity in point of preju- 
dice to the king's benefit or a mifinforma- 


238, 289 


tion of the king's title, or upon a falſe ſug- 
geſtion, there all grants made by the king 
{hall be void, 3 54. 


N 4 H . 
Habeas Corpus. 


In an haheas cer pn, the return of the cauſe 
of the commitment of the priſoner ought 
to be certain, 133. 558, 5459. 393 

It no cauſe of commitment he returned in 
the haVeas corpus, the prifoncr {hall be gif 
charged by bail, &c. 305. $52 

Hato2s corpus and certisrari to remove a pri- 
ſoner attainted for fcluny in anuthercounty, 
and judgment to have execution given in 
the king's bench, - - 176 

To remove a priſoner in execution ; how 
and in what manner he ought to be vice, 
and where it ſhall be an cfc-pe under co- 
lour thereof - - 466 

For a priſoner committed by the lords of the 
council, and returacd thereupon, 133. 
168. 579 


To remove à cauſt, and the proceedings 


thereupon, out of an inferior court, 261 
Upon fabeas corpus, priſoners diſcharged 
without bail, - - 569, 579 
Hatras corpus by one who was committed 
by order of the exchequer for not paying 
a fine impoſed upon h:m by the eccle- 
faltical commiſſioners, 579. 582 


Hiabendum. 


Where repugnant to the grant, how to he 
conſtrued, 155. 400 
To ons, to the nfe cf another and his heirs, 
whether this himitation of the uſe gives 
more thin the eſtate tor lite, 230. 245 


Hatere facias Pefſeſſſenem. 
How to be awarded into Ireland, $12 


Hariots. 


Whether he who demands an hariot, and 
demands thereupon, ought to ſhew the 
kind of beaſt, and the price thereof, 269 


Heir. 


The words in a will which difinherit an heft 
ought to have an apparent intent, 369-45? 
How the heir ſhall be charged, where he de- 
nies the deed to be his father's, 336, 33? 
How he ſhall be charged in a ſcire ſacius upon 
a recognizance of his father's, 293, 29 
312, 313 h 
Whether he ſhall have the rent, where kde 
Iefſee covenants to pay the rent 0 the 
leſſor, his beirs, and aſſigus, bee 


In 


— 1 LES 
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Upon a mortgage for the payment of money, 
performed by the daughter; a fon is at- 
terwards born ; whether the ſon or daugh- 
ter ſhall bave the land, - 87 


Honour. 


Where an honour conſiſts of ſeveral ma- 


nors, how the courts of the manors are to 
be holden, — - 367 


Hoſtler and Innkeeper. 


May detain the horſes of his gueſts for non- 
payment of their paſturage ; but ſo cannot 


a private man, - 271, 272 
Whether an innhbolder is within the fatute 
of bankrupts, . $49, 330 

- Hue and Cry. : 
When and how it ſhall bind, oy O's go 


Whether it may be made in the adjoining 
bundred, - 37. 41. 379. 442 
Highway. 


Incloſed, an information brought thereupon, 
184, 185. 266, 267 


I. 


Jeofail. 


Where it is aided in the king's ſuit, 312. 
318 

In a bis petitum in dower, - 301 

Where the recital of the bills is i» placito 
tranigreſfronic, and the declaration is in an 
action upon the caſc, - 325 

Where the declaration is variant from the 
original writ, - - 327 


See more in Statutes. 


Implication. 
Where it ſhall increaſe an citate, and where 
not, " : " 367 
Impriſonment. 


Where it ſhall be appointed by the com- 
miſhourrs for ecclefiaſtical cauſes, and 
where not, . - I 14 

Impriſonment during life is not uſually 
awarded but where there is an awarding 
of forte.ture of lands during life, 504 
one may ſtzy or impriſon any without an 
officer, unleſs in felony, - 235 


Ke more in Priſon and Priſoners. 
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Inducement. 


What certainty an inducement to a plea 
ought to have, - - 13 
Inducement to a traverſe ought always to be 
ſufficient in matter, - 336 


Infant. See Enfant. 


Information. 


Againſt an under-ſheriff for ſeveral crimes 
and miſdemcanc:s, - £66, 567 
For nvon-refidency before juſtices of aſſiſe, 
| 146 
Upon a penal ſtatute; where it may be in 
London, or in an inferior court, 112. 146 
Againſt the mayor and commenalty of Len- 
don, for ſuffering offenders to eſcape, who 
had committed murder publicly, . 252 
For a riot an, r ſcous, - © 251, 252 
For incloling an highway, 266, 267 
Where it ſhall be good for the king, where 
it is ill for the party who informs for the 


king and himfelt, - 331 
Information brought in the king's bench for 
miſdemeanors - — 579 


Where informations are brought upon a pe- 
nal ſtatute, where part is given to the king 
and part to the proſecutor, there it ought 
tu be qui tam pro demi no rege, &c. other- 
wiſe it is where the king is only named as 
an offence againſt him, - 335 

Information for the king, the city of London, 
and himfclf, agiinft a currier, 588, 589 

Informers, how to be ſworn, and to have te 
moiety, &c. on” 316 


Ingrofling. 


What ſhall be ſaid to be ingraſſing and 
within the ſtatute of 5. Edu. 6. 231, 232. 
314, 315 


Innkeeper. See Hoſtler. 
Inrollment. See Relation, and Bargain 


and Sale. 
Inſtitution and Induction, 354, 355, | 
356, 357. 
Under what ſeal it may be, — 342 
Trial of inſtitution ſhall be by the biſhop: 
of induction, per pais, — 380 
\Without a pref{cntation, is void, 99 


Sce more in Quare Impedit. 


Intendment. 


Whefe it ſhall make a declaration and plea 
good, 6. 63, 64. 80. 195+ 221. 272. 301. 
387. 341. 363. 383. 386. 392. 401 413. 
426 458. 461. 472. 497+ 39, 553 

Where it ſhall make a ſheriff's return good, 

189 
8151 It 
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It ſhall be taken according to the common 
parlance, - 192. 226. 510 
It ought to be conſtru-d according to the 
rules of law and reaſon, - 413 
Intendment ſhall not make a replication 
ood, - - $0. 94 
here the condition of a bond ſhall be made 
good by intendment, - 226 
Joinder in Action. 
Where it may be by the king and a common 
© — 256, 257 
baron and eme, 
1 419, 437, 438 
In awdita gurrela by three, where one only 
was taken in execution, 4, 444 


Joint-Tenants. 

Deviſe of lands to three, part and part like; 
whether they be joint -tenants or tenants 
in com mon . - 75 

Action, real, brought againſt joint-tenants 

or coparceners ; the death ol one of them 


0 
© it ought to be by 


ſhall abate the writ, - $74. 583 
Jointure. 
What ſhall be ſaid to be a jointure within the 
fatute of 11. Her. 7. >» 244 
| Trelard. 


How habere facias poefronem ſhall be award. 
ed into Ireland, - — 512 
Whether a prohibition lies for a thing done 
there, — © | 264 

Iffue jained, | 

Where it ſh] he found for him who plead 
when it is found in ſubſtance but not in 
words, — — 148 
Upon payment made 31. Seprember, 78 
Tried upon an ill and void piea ;z how it ſhall 


be good, 3 - 2 
Whether it ſhall he an iſſue, aud may be Eh 
tried when it is in the affirmative without 
a negative, and the conclufion is, ef de hoc 
ponit ſe ſuprr patriam, et querens fimiliter, 
80. 316, 317 


dd ig non ſunt culpabiles in an action 


aint the huſband for the wrong done by 

his wife, ay — 417 

Although the plaintiff joineth iſſue upon a 

defeclive pea, yet baving a good declara- 

tion, and found for him, judgment ought 
to be given for him, - » 


Judgment. 


Where judement ſhali ne ideo in mi/ericordid, 
and where idea Capratur, 32. 178. 561 


Where the drr-r:dai.tz are found ſeveratly 

_ guilty for ſeveral cauſes and ſeveral da- 
mages given, judgment that one of them 

de in nie 4cordim, and that one miſeri- 
cordia be againſt me plaintiff, whete the 
defendants ate feve 
for part, — 


found not evi 


£44 £5 


Judgment againſt an attorney who fallcly * 
h 2 . 


Where the defendant, after imparlance, 
pleads outlawry, and, upon nul tiel record 
pleaded, fails of the record, judgment 
ſhall be abſolutely given, and not à re. 
ſhondes oufter, . - 566 

Huſband and wife ſue in treſpaſs ; the hui- 
band dies betwixt the day of ni, prins and 
day in banco, no judgment ſhall be en- 
tered - — — 509 

Judgment againſt huſband and wife execy- 
trix, by vidi dicit, to have execution 4s 
bonis propriis, 518, 519. 526, 527, 528 

Judgment againſt butband and wife, quod 
capiantur in treſpals, where the huſband 
is acquitted, © = £06, $97 

Et e contra, - — $13 

Judgment againſt an infant, gu non f i 
miſericor did - - 410 

How it ought to be given in a writ of right, 

| 310 

How it ſhall be where ſeveral damages — 
found againſt ſeveral defendants, 54, TIN 
192, 193 

Given for the plaintiff, where the iTue is 
found for him upon an idle and void plea, 


2 
Erroneous, becauſe it was ideo conceſſom cf 


1 442, 413 

Againft an executor, when it ſhall be of the 

entire, where aſſets is found but ſor part 
of the debt, - i : 


167 
- Againſt an executor or adminiſtrator fur 


—_— — - - 219 
Ag inſt an heir, where he pleads a falſe plea 
which lies not in his conutance, 436, 437 
Judgment reverſed in an ce4ione firms, be- 
cauſe the declaration was of a meſſuaye 
and forty acres of land, meadow and paſ- 


ture, aud do not diſtinguiſh how much oF" 


every one, _ 179. $73 
Judgment reverſed, becauſe it appeared by 
the declaration that the action was brought 
before there was any cauſe of action, 375 
Jud ment reverſed in the common pleas, be- 
cauſe an attorn y there brought his action 
by a bill of privilege ; and the judgment 
was, quad qurrens nihil capiat per breve, 
where it ſhould have been per billam, 550 
Judgment reverſed in debt, becauſe the de 
fendant pleads payment of 211. 6s. 5d, 
and the Plaintiff faith, mon ſoluit the ſaid 
Sul. 6s. 8d. and ſo there was not any 
iſſue, © G $93 
Where it ſhall be for the plaintiff after ver- 
dict for him. although there be no originai 
writ nor bill filed, - 251, 253 
Where it may be reverſed for part, and af- 
f med for part, . an 
Judgment to reverſe a judgment in an infe- 
' rior court, in a formedan given for the de- 
fenuant; the plaintiff's declaration being 
ill, how it ſhall be given, 444) 445 
How it ſhall be where tenant by receipt 
makes default. 263, 264 


2 Agaiul 
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Againſt one who offered himſelf as a ſubſidy- 
man to be bail, and ſo did fwear that he 
was, and afterwards confeſſed it to be 
falſe, 88 — 148 

Againſt one for publiſhing a libel, 175 

Againſt one for ſcandalous ſpeeches uſed to 
a judge ſitting in court, - 504 

Againſt one for ſtriking in WESTMINSTER 
HALL, ſedentibus curiis - 374 

Of the pillory and fine for riot in a reſcous, 

506, 507 
judgment againſt one for cheating with falſe 
tokens, - - 564 

Judgment upon an iudictment for taking a 
child under the age of ten years, although 
the party did not raviſh or carnally know 
her, — - - 332 

Judgment upon an indictment upon the ſta- 
tute 31. Hen. 8. c. + for taking a maid 
inheritrix forcibly, and marrying her, &c. 

474. 488. 492 

For burning his own houſe in a city volun- 
tarily, to the intent to buru the adjoining 
— 4 2 — - ” 378 

In treaſon, for counterfeiting coin, what it 
ſhall he, 2 5 - 333 

In treaſon, upon the ſtatute 25. Em. 3+ C2, 
for ſpeaking traitorous words againſt the 
king, . 2 

Upon every conviction in indictmeuts the 

judgment ought to be quod capiatury, 505 


Judges and Juſtices, 


Chief juſtices of the king's bench, how made 
and amoved, - $2. 65. 225. 403 
Removed, and pleads afterwards as a fcr- 
jeant at law, — — 375 
Juſtices of the king's bench, their authority, 
{ 0 214. 464 
Juſtices of the common pleas made juſtices 
of the king's bench, and how their ſe- 
niority may be preſerved, 127, 128 
Chief juſtice of the common pleas and lord 
keeper of the great ſeal, both one perſon 
at one time, - — 600 
Chief juſtice ot the common pleas diſcharged, 
and another made, - 5 375 
Juſtices of both benches made, 1, 2, 3, 4. 
211. 223. 268, 339. 375- 493+ 567, £68 
Chief baron of the exchequer hath his office 
wamdin ſe bene geſſerit ; but the judges of 
oth benches are made durante bene pla- 
co regia, — - - 203 
Chief baron being commanded by the king 
to forhear the ex-reifing of his judicial 
place in court, would not leave his place, 
nor ſurrender his patent, without a /cire 
facias, - - — 203 
Judge and officer, who may be, 138 
Juſtices of the ſoreſt, - 409, 419 
Juſtices of oyer and terminer, whether they 
may try foldiers departing from their cap- 
lain aud conductor without licence, 72 
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Juſtices of oycr and ter miner, whether they 
may enquire and take traverſe, and deter- 
mine inaitments the ſame day 443 

Juſtices of , prixs or alliſes, their autno- 
rity, - - 112. 211 

Juſtices of the grand ſe ſſions of Jules, their 
authority, . 4 342 

Jaſtices of peace, whether they may be made 
by patent, - G7 223 

What acts he may do as juſtice of peace out 
of the county, - 2124, 213 

Their power of enquiring about informa- 
tions, — — 112, 113 

Cannot compel any to enter recognizance, 
or may uſe any coercive power out of the 
county, - - „ 

Whe' ker they may take inqueſts, try, and 
determine civil offences in one and the 
ſame day, - 438, 439. 448, 449 

May take money to lie i» depofito for the ſe- 
curity of the peace, - 446 

Their power upon the ſtatute of 5. Eliz. of 
Labourers, — — 213 

Ought not to aſſeſs damages themſelves with- 
out enquiry by the jury, 448, 449 

Their power about making orders in caſe of 
baſtardy, 213. 347. 350, 351. 470, 471 

Their power upon the ſtatute of 15. Rich. 2. 
of Forcible Entries, © . 436 

Whether, at their ſeſſions, they may try ſol- 
diers running away from their captain or 
conductor, - - — 72 

A warrant from a juſtice of peace to an of- 
ficer, for the levying of a rate unduly 
taxed, will not excuſe the officer, &c. 

394+ 39 

How juſtices of peace are to proceed again 
one, who, being elected an officer, re- 
fuſeth to he ſworn, - $67 

Words actionable of a juſtice of peace, he 
is but an half ard juſtice, 223: J could 
never get any juſtice, but injuſtice at his 
hands, — - . 14 


Jurors. 


Whether one outlawed in 2 perſonal action 
may be admitted to be a juror, 134 
Challenged after he was marked to be ſworn, 
cannot be withdrawn without conſent, 291 
Where, if miſ-named, it ſhall be a miſ-trial, 
I 
Jurors having lain all night, and not 8 
ing, one of them by conſent was with- 
drawn, . — 484 
Whether jurors, in à private juriſdiction, 
have a power to aſſeſs damages for the 
plainiiff 8 Joſs in another county, 571 


Juſtification. 


Every one may juſtify the apprehending of 2 


common cheater with falſe dice, to carry 
him before a juſtice of peace, 235 
None can juſtify the cutting of another's net 
who fiſheth in his piſcary, but he muſt 
take them damage feſant - 228 
84 Where, 
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Where, in treſpaſs of affault aud battery, 
the defendant juſtifies at another day and 


place, - 514, $15. 572, 573 


K. 
King. 


Whether the king may ener into warranty 
as vouchee by the attorney general; and 
how a remainder in tail in him may be 
barred by barring the remainder over, 96, 


97 | | 
Wucre the king may take advantage of a 
condition broken without office, and where 


not, PS. 99, 100. 172, 173 
Where the king and a common perſon may 
join in action, - 256, 257. 336 


The king may wave a demurrer or iſſue, but 


not any other perſon without the attorney 
general conſents, - - 347 
The king may preſent to any church which 
he hath in rieht of wardſhip, ether under 
the great ſeal, or under the ſeal of the 
court of wards, - 99, 100 
May try his iſſuc at the bar or by A privs, 
at his pleaſure, . - 247 
The king ſhall never render in value upon 
voucher, - 8 97 
A common per fon ſhall not have execution 
again the king's achtor until agreement 
for the kiag's debt, - 390 
The omithun of a clerk ſhall not prejud ee 
the king, — - 8 349 
Whether crror lies for the king upon an in- 


ditment of recuſancy, - 504 


Whether a fucceffor king may take adv-n- 


tage of a lapie incurred in the time of his 


predec: Tor, - - 335, 336 
Where a ire-hold may paſs from the king 
without a p tent upder the great ſeal, 513 
Where title appears for the king, the court, 
ex officio, ought to award for him, 590, 


591, 532 
L. 
Lapſe. 
Where it ſhall incyr, - - 357 
Sec more in Quare Lag. dit. 
Leaſes. 


Leſſee for vears affizns over his leaſe in truſt 
for himſclf, and after purcial.th the in- 
heritance and occupice the land, aud le, 


0 3 
What thall be a good leafe within the ſtotutes 


vies a fine with proclamations ; whether 
this intereſt be barred, the truſtee not 
claiming his leaſe within five years, 115 
Where one covenants and grants that J. 5. 
ſha!l enjoy ſuch lands for fix year, ang 
J. & covenants to pay annually ſuch a ſum 
unto bim; whether this be a leaſe for 
years, - - - 205 
Leale for years by indenture by him wig 
hath nothing therein; whetner it shall 
bind, being found by verdict, 119 
Whether a leafe for years may be deviſed ta 
one and the heirs of his body, with re- 
mainders over, and ſhall be good by way 
of limitation, - - - 230 
Leaſe HABENDUM à die datiis indenturs for 
life, with letter of attorney to makelivery 
afrer the day, and livery is made accord- 
ingly ; whether it be a good leale, 9; 
If the |: {Tor fell the trees, living the tenant 
for life, and the tenant for life cut them 
down, whether the vendce ſhall have tre- 
ver and converſions - 274 
Whether the leſſor may have trowvrr and con- 
verfion, when a ſtranger, during the leaſe 
for years, cuts down and carries away 
timber trees, +» 242, 243. 274 
Leſſce for years aſſigns over his term, and 
the leſſor accepts of the aſſignment; the 
le ſſor notwithſtanding may {til} maintain 
his action of covenant againſt the leſſte 
tor a condition broken by the aſſignee, 
187. 580 
Leſſce for years, upon condition that he ſh4ll 
not alien ary part above three years during 
the term, and if he do, that the lee 
ſhould be void ; who lets for three years, 
and fo from three ye-rs to thice years, 
during the t-rm of his life; whether this 
be a breach uf the condition, 511, 514 
Leafe for years, upon condition that he (hall 
net alien above three years during the 
term, ut ſupra; who lets ut ſupra; the 
leffur accept> the rent of the aſſignet at a 
day after: whcther this acceptance makes 
the caſe good, &Cc. - 511, 512 
Leaſe for years, io begin after a ſormer leaie 
determined, which is mil-recited j gueres 
when the laſt leaic ſhall commence, 396, 
399» 490 ; 
Leate tor vears by deed is raſcd in a material 
part by the l. ſice after the delivery; whe- 
ther the intereſt and tcrm be determined 
and void s well as the deed, 3 
Leaſe by a biſhop by indenture, reſerving the 
ancient rent (but mentions not «ny cut 
certain, nor lets not il the manor toge- 
ther, which was uſually demiſed under one 
rent), is a void reſervation, and a void 
leaſe againſt the ſacceſſor, 9 


of 32. Hen. 8. =_ ard 13. Elix, C- » 
22, 23 


Leaſe made by parſon, patron, and ori- 
nary, bring avo ded by the next incum- 


bent , diſc hargeth all his ſucceſſors, my 
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Leaſe for yon by huſband and wife of the 
lands of the wife ; . void or void- 
able, - 22. 185 

By huſband hed wite, of the lands of the wife, 
HABENDUM from Michnelmas for life, and 
livery is made af er Michaelmas; whe- 
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What land paſſ-th by the grant of a meſ- 
ſaage cum pertinent! ts, — 17 


Miſnomer. 


Of a corporation, where jt ſhall make the 
deed void, - - 163 
Of a joror in his chriſtian name, whether 
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Df a former leaſe, gaære when the ſecond 
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bauwarurts; - IT 209 


dation meets nat. 


CONTENTS. 


Mortgage. . 


Deviſe of all his goods and mortgages to his 
executors, is a good deviſe of the land 
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one who is ſued by the name of knight ; 
what remedy he hath that execution ſhall 
not be awarded againſt him but u againſt 

a peer of the realm, — 205, 206 
Name of dignity of baronet omitted; whe- 
ther it be cauſe to abate the writ, and 
within the ſtatute of v. Edu. 6. 371, 37* 
Name of corporations miſtaken, 572. 574 
Name of a juror miſtiken, by what ſtatutes 
aided, - - 202, 203 
Whether a ſheriff ought to add his name of 
office to returns, 189, 190. 570. 595 
Where letters patents name lands by another 
name than When they came to the king, 
yet by a name certain, guid inde _ 
105, 199 


Nolle Proſequi. 


hte os it —1 be entered * ne — 
endant, and judgment ed again 
other, ; N * * 238. 243 


Nes 


X 


FS BER 


4 a EY © a a - 


TABLE OF 
Non Ob/tante, 


Whether a non ob/tante of a non- recital or 
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Where they ought to be found before the 
king can take advantage of the condition 
broken, and where not, 100. 173 

The difference and ſeveral uſes of offices by 
commiſſion under the great ſeal, and by 

_ Wquilition under the exchequer ſeal, 173 


Oxford Unixerſity. 


Its charters and privileges, 73. 87, 88 


P. 


Paraphernalia. 


What they be, ard whether the huſband may 
diſpoſe of them by bis will, 343, 344+ 
345, 347 


Pareeners. See Joint-Tenants. 


Pardons. 


Expoſition of a general pardon, 349 
Whether a general pardon by pariiament ſhi [ll 
diſcharge coſts taxcd after the parlia ment, 
fur offences committed before, 9. 46, 47. 
67, 68. 193 | ; 
Whether it ſhall diſ-harge coſts in the ſpiri- 
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| king's bench and common pleas, how they 
vary from the barons of the exchequer, 
and how they ſhall be determined, 203 
Whether there can be a patent for oyer and 


terminer in civil cauſcs, - 418 

Juſtice of peace by patent; whether it may 

, © * = "Mp 223 
Payment. 


Where payment of damages to the plaintiff 
ſhall be pleadcd in a /crre factas to bare 
execution or reſtitution, . 328 

Where payment being againſt matter of re- 
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perſon hath a diſcharge by privilege, 34 


Preſentment to Churches. 


By the king, under what ſeal it ought to be, 
99, 100 

Whether the preſentation or yacancy be tra- 
verſable in a qrare impedit, 61, 62 
Preſertatio ad ecclefiam is always to be in- 
tended of a parſonage, 74 


Princi pal and Acceſſory. 


Acceſſory ought not to be condemned, bit 
where the principal is attainted, 55 


Priſon and Priſoner. 


Every place where one is reſtrained of his li- 
berty is a priſon, 219 
Priſon of the king's-bench and Fleet, how 
they may be removed to other places, 210. 
466 

Priſoners, how to be ordered, - 14 466 
Priſoner for felony, u here he ſhall have coun- 
ſel, and in what matters, 134. 147. 175. 365 

See more tit. Imptiſonment. 


Privileges. 


Of the univerſitire, 73. 74. $9, 88 
For ſcrje+nts at law, and their ferv1nts, to he 
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where he was barre 4 by the common law, 
or by the ſtatute of limitations, 595, 556 


Property. 

Whether the property of timber-trees, cut 
down in the time of the leſſee for life, be- 
longs to the leſſor or lefſee, - 274 

In creatures fer xaturey how to be claimed, 


$44» 545. $54 
Where a proviſo in a ſtatute may be given 
evidence without pleading, te — 


How proviſoes in deeds are to be conſtiued, 
: 128, 129. 163 


Q 


Duare Impedit. 
Whether the incumbent, who comes ir e- 
dente brevi, ſhall plead in bar, < 1:5 


What damages ſhall be recovered in a quare 
impedit, - 145+ 175. 342. 348 
Preſentation alledged and vacancy ticreof by 
reſignation or death : whether the pre- 
ſentment or the manner of vacancy may 
he traverſed, and what matter is princi- 
pally traverſable, 50, 51+ 195. 174+ 380. 586 
hether a general pardon extends to plura- 
ities, — 334, 353, 336, 357 358 
The king may preſent to any church which 
he bath in right of bis ward, either under 
the great ſeal, or under the ſeal of the 
cont of wards, - 99, 160 
Whether a ſucceeding king may take advan- 
tage of a lapſe incurred in the time of bis 


predeceſſor, - 335» 336 
Que Eftate. 
Where it ought to be thewe, - $4575 
uod Ei Deforceat. 


Whether it lies at the common law, 444, 445 
How it thall be brought in Walzs, 178, 79. 
262+ 10, 311 444, 445 

See more in lit. Writ. 


Quo Warranto. 
Where amendment ſhall be in a quo war 
ranto, - - - 1 


Raſure 


„„ Yew Cd 


L] 


N. 


; Raſure of a Deed. 
Where it ſhall determine the intereſt paſſed 
thereby, ® * 398. 993 
Recognizance. 


Tokeep the peace, how it ought to be taken, 


a 390 

For the good behaviour, what acts ſhall be 
breach thereof, - 498, 499 
Recognizance by bail in the common ples, 
how it differs trom the courſe of bail in 
the king's bench, * 481 


Record. 


Whether a record of the king's bench may 
be removed by certiorari into the chancery, 
and ſcent by mittimus into the other courts 
to be executed or otherwiſe, 297, 298 

Whether a record may be avoided by matter 
of fait, = - 3 329 

Where a record for the prolix'ty of the 
pleadings therein was ill and the clerk 


tined therefore, — - 164 
Recovery. 

Of damages in one action where it ſhall be a 

bar in another action, - 35, 36 


Againſt an infant by his guardian, who 
youches, &.: whether it ſhall bind the 
infant, . - — 307 

Of the moiety of land, is good for a third 
part, where he who ſuffered the recovery 
had but a third part of the land recovered, 

110 

Common recovery againſt a diſſeiſee to an 

uſe, is good againſt him and his heirs, 383, 


389 
See tit. Common Recovery. 
Recuſants and Papiſts, 10. 18. 504. 333. 


Relation. 


How acts done in Term-time ſhall relate to 
the firſt day of the Term, - 102 
To what time a general pardon ſhall relate, 9 
Whether a judgment acknowledged ſhall re- 
late to the firſt day of the Term or to the 
quarto die pol, — - 102 
How deeds inrolled ſhall be conſtrued ro 
have relation to make acts good, 110. 217, 
218. 871, £72 

Relation of a liberate to the extent and re- 
turn, - - 148, 149, 150 
Of an attainder in a premurxire : whether it 
ſhall be for the time of the offence, 172 


Releaſe. 


Whether a releaſe ſhall be from the time 
where a nolle proſequi iv entered againſt 
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the one defendant, and judgment is given 
againſt the other, - 239. 55t 
Releaſe by a covenantee, where it ſhall be 2 
bar againſt the aſſignee of a covenant, the 
breach being after the affignment, 303 
Releaſe by huſband of his wife's ſuit in the 
ſpiritual court for defamation, is a good 
re:eaſ- quoad the coſt, but not guoad the 
defamarion, — — 222 
Two obligees jointly and ſeverally; one 
being ſued and pleading, the plaintiff en- 
ters a retraxit: whether this be a releaſe 
and diſcharge to the other, — 551 


Relief. See Ward. 


Remainder. 


Whether the remainder of a term may he li- 
mited after the death of the firſt deviſce, 
without iſſue then living; and whether it 
may be deſtroyed by the alienation of the 
firſt deviſee, . - 230 

Remainder to the firſt ſon, tenant for life, 
who hath iſſue, and to his heirs 3 and fo 
to the ſecond fon, remainder to his heirs : 
whether the fee veſts preſently, = 364 

See Revei ſion. 


Remitter. 
Where it ſhall be eſtopped by a warranty de- 
ſcended, | © © 145 
| Rent. 


Ought to be demanded, although there be an 
obligation for the performance of all co- 
venants and payments, — 76, 77 

Rent - charge for life ſuſpended by accep- 
tance of a leaſe for years of the land, is 
again revived by ſurrender of the leaſe, 10 

Rent charged by tenant for life, and con- 
firmed by him in remainder within age, 
how it ſhall enure and how bind. 103 

Where rent is granted of 14]. per annum, 
babendum 71. from ſuch a time for 34 
gy goa the other — from another time 

or 28 years : and if the ſaid 144, por an- 
num be behind, &c. that he may diſtrain, 
&c. whether this be one or ſeveral rents, 

Where the leſſee covenants to pay to his 
le ſſor and his heirs ſuch an annual ſum : 
whether this ſhall be accounted a rent re- 
ſerved, * . ; 207 

Where in a leaſc for years rent is covenanted 
to be paid to the le ſſor, his heirs and ad- 
miniſtrators : whether it ſhall be paid to 
the heirs and executors, - 207 

Whether rent reſerved to one during the 
term ſhall go to his executors, - 2389 

Reſervando et ſolvendo rent to the huſband 
and wife, upon a leaſe of land of the buſ- 
band's: whether it ſhall be a good reſer- 
vation to the wife 5 — 286,299 

Reſcrvation in a leafe of the ancient rent, not 

f men- 


2 — 
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- mentioning what in certain, if it reſerves 
or excepis any part anciently demiſed, it 
makes it A void reſervation, - 95, 96 

what county deht for rent ought to be 
brought (Sce Debt). 
Rent ſeck granted out of Dale, payable at 
Sale, demand thereof at Dale is good, 508 
Rent ſeck granted: and 61. delivered in name 
of ſeifin thereof, good, - 508 
Afliſe brought of a rent ſeck, - 508 


Repleader. 


Mall not be allowed where admiſſion, inſti- 
tution and induction is pleaded, and iſſue 
is joined npon the admiſſion and inſtitu- 
tion, where it ought to have been upon 


the induction, - 380 


Replication. 

Where a replication at large may be to a bar 

at large, - 384 

Intendment ſhall not make a replication 

5-48 — - 80. 94 

If the replication be not good, yet if the 

bar be ill in ſubſtance, judgment thall be 
for the plaintiff, 


- = 5 
Where a replication ſhall be ill, becauſe he 


did not conclude his plea ; et hoc petit, 
gudd inquiratur per patriam, 0 
Where there ought to be a ſpecial replica- 
tion, - 514 
Repugnancy. 
Where a repuguant clauſe to the premiſes 
ſhall be void, and ſhall not deſtroy the 
- premiſes, - - 367 
Where a verdict ſhall be void, by reaſon of 
repugnancy, 


Requeſt. 


Where it ought to be alledged in an aſſump” 

, : > 34» 35-139 

here ſpecial requeſt ought to be alledged, 

| 385 

Where a man is bound to do a thing upon 

requeſt, or reaſonable requeſt. 299, 300 
See tit. Demand. 


| Receipt. 
Where receipt ſhall be after receipt, and what 


ſhall be a traverſe where cauſe of receipt is 
alledged, — 262, 263 


Reſcous. See Execution. 
Reſervation. See Rent. 


Reſpondes Oufter. 
Where it ſhall be awarded, - 


3 


Return. 


W bat ſhall be a good return by the ſheriff in 
a ſcire facias upon a recognizauce againſt 


9- 568 


- 


- « 495. 


the heir and terre-tenant, 295, 296. 312, 


. I 
Upon an extent made after the death of oe 
conuſce, . 450,451, 452+ 458 459 
Whether a return by the ſheriff of 4 genre 
Vaciat, by his name aud addition, xuper 
vicecmmes be good or no, 189, 190. 570 
In an habeas corpus, the returning the ©autc 
of the commitment of the pritoner ought 
to be certain, 3 - 133 


Retraxi. 


Two obligees jointly and ſcverally, one being 
ſued and pleading, the plaintiff enters 4 
retraxit: Whether this be a releate and 


Ciſcharge to the other, « 351 


Reverſion. 


Where a reverſion only is granted, whether 
lands in poſſeſſion pals thereby, 400 
Where the leſſor waves the poſſoſſion, the 
reverhon falls in ef: betore the leſſee for 
years enter, - - 115 
Grant of a remainder or reverſion to com- 
mence in futuro is nut good, 3543 


Revocation. 


What ſhall be ſaid to be a revocation of a will, 


23, 2 
What Mall be ſaid to be a „„ 
tor mer deed, - - 472 


Riots. 


Judgment in ariot and reſcous, 506, go: 


8. . 


Scire Faciat. 


It cannot be upon a judgment in any court 
but in that wherein it was given, al:hough 
it be removed in chancery by certiorart et 
mandamus by mittimus out of the king 5 
ben: b, ES — 34 

The firſt ſcire facias upon a recognizance to 
have execution, ought to be in the county 
where it was acknowledged, 3 

Two ſcire facias into two ſcveral counties, 
although death be alledged in the one, it 
ſhall not prejudice the other, 318 

Granted agaii'ft the adminiſtrator upon the 
recovery of a debt againſt an executcr, 
who died inteſtate of a detit of the teſſa- 
tor's, — — bas 167 

Whether /cire ſacias lies to have executior, 
where the party taken in execution by 
capias eſcapes and reſ-ues himielf, 240-255 

To have execution of a judgment in drbt by 
the huſband, - 208, 227 


| Upon a recovnizance of the father's agaialt 
the heir and terre- tenaut, how it ought to 
295- 312, 413 

Bruugl4 


be returned, - 
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brought to avoid a patent of an office upon 
cauſe of forfeiture, - 491, 492 
Whether one claiming by a conuſor by tine 
or other record, may maintain a diſtreſs 
without a , re factias, - 598 
No writ of error lies in the exchequer cham- 
ber upon a judgment in a /c/re factas, 286. 
300. 464 

Whether a ſcire ſucias may iſſue againſt the 
hail, where no capias is awarded agaiuſt the 
principal, - — = 403 
Brought for not paying a fine aſſeſſed upon 
him at the juſtices ſeat of the foreſt, 409 
Upon a recognizauce of the good behaviour, 
493, 499 


Seal. 


Where / magn» figillo Angliæ ought to be 
pleaded, either in letters patents or pro- 


_ clamations, - - 180, 181.461 
What things ſhall paſs under the exchequer 
- ſeal, - — 513.528 
What ſhall paſs under the ſeal of the court cf 
wards, — . 99, 100 
For inſtitution and induction, it needs be un- 
der the epiſcopal ſeal, . 342 
Seiſin. 


Where in an avowry ſeiſin of the rent ought 
to be alledged, and wherein it is only tra- 
verſable, - - $2, $3, 84 

Jury finding a ſeiſin of one coparcener is a 
ſufficient finding for both, - g21 


Serjeants at Law. 


Their manner of creation, 1, 2, 3, 4. 65. 25. 
Created, 12. 71. 84. 197. 567. 554. 600 
Their writ ought to be returnable at a day 
certain in Term, - - 3 
Where they and their ſervants ought to ſue 
and he ſued, - — 84 
derjeant and chief juſtice, the ſame perſon 
{worn the ſame day, - Rs 
Chief juſtice removed doth praQtiſe after as 
ſcrjcant at law, . 


Servant. 


Where in juſtification he ſhall be in a better 


condition than his maſter, _ 


Sheriff, 


When he is to be choſen and nominated in 
the exchequer, 13, 14, 895 
His oath, by what law, and how there may 
be an addition thereto, - 25, 26 
Whether he ought to add his name of offi- 
cer to returns, 189, 190. 572, 573. 595 
hether he may execute a writ where him- 
ſelf is party, Ns. - 416 
be arreſt one by cap1as, and returns not the 
writ at the day, it is a tortious arreſt : but 
not ſoin his ſervant or bailiff, 446, 447 
bon eſcape of one in execution, it is at the 
— election to ſue the priſoner or the 

, — 
eko. . f 2 


777 


375 
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How he ought to execute judicial writs, not- 
withſtanding the death of the party, 450, 
451+ 45%, 459 

What fees he ought to take for ſcrving exe- 
cutions, - - 287 
What actions his executors are ſubjef unto, 
. $39» 549 

Information againſt an under-ſherift for fe« 
veral foul miſdemeanors, - 569 


Ship-money, 324. 601: 


Simony. 


What it is, and if it were an offence before 
the ſtatute of 41. Elia. whereot the com- 
mon law took any notice, 331. 351. 36r 

Whether it he ſuch an offence as ſhall avoid 
an a' or obligation, 337. 351. 36. 

428 

Whether an obligation entered by the parſon 

to his patron to reſign be timony, 180 


Soldiers, 


Whether their departing from their conduc- 
tor without licence be felony, - 71 
Clerks and attornies of the courts at - 
minſ:cr ought not to be pteſſed for ſoldiers, 
14 
Solicitor. 

Who may be a ſolicitor, and whether he may 
take any fees, - - 150 
SOLICITOR GENERAL, his annual fee, 376 


Statute Staple. 


How it ought to be pleaded, — 36; 
The proceedings thereupon in Chancery, 451, 
452. 458, 459 

Whether one who claims by a conuſor by 
fine or other record, may maintain a diſtreſs 
without a ſcire ſacias, — 391 


Statutes. 


How they are to be expounded, 34. 83, $45 
| 85, $33 

Where 4 proviſo in a ſtatute may be given in 
evidence without pleading, 8 
Where a ſtatute miſ-recited ſhall make the 
declaration ill, 13%, 136.232, 233 
Statures of explanation mutt be conſtrued 
only according to the words, and not with 
any equity or intendment, - 34 

See tit. Damages. 


EDwWARD THE FIRST. 


Statute of Merton, cap. 1. dower, 43 
Statute 12. Ev. 1. of Rutland, quod ei de- 
forceat, - — 444 
Statute of Minton, 13. Edav. 1. hue and cry, 
26. 37. 41. 158. 197. 336. 379. 

Weflm« 2. c. 1. de duuis Conditionalibus, whes 
ther it extends to copyhold, - 44533 
Weftm. 2. c. 3. pledges found upon repleving 
| 446. 804 

Tt Weſt. 
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Weſt. 2. c. 3. Cui in vn, - 43 Stat. 21. Hon. 8. c. 6, mortuaries, « 43 


Weſt. 2. c- . gude deforceaty - 7 

WHeft. 2. c. 20. elegit, 

. 2. c. 46. caſting down of -hedges, — 
280, 281. 439, 440. 550 


EDwARD THE SECOND. 


Stat. 12. EA. 2. c. 5. return by ſheriffs, 189 
; 12. Faro. 2. for eſſoigns, — 341 


EDWARD THE THIRD. 


4. Ed. 3. c. 175. actions by executors, 
297 

9. Edwv- 3. c. 3. appearance, - 864 
15. Eu. 3. ſheriff's oath, - 26 
25. Ed. 3. C. 1. lapte of benefices, 
335» 336 

45. Edrv. 3. c. 2. treaſon, 167. 332, 333 
25. Edu. 3. c. 19. execution againſt the 


king's debtors, - 390 
31. Edw. 3. c. 11. adminiſtrators, 106. 
201 


31. Edzy. 3 c. 17. the ſheriffs tourn, 275 
Jo. Ed. 3. C- 46. prohibitions, 208 


RICHARD THE SECOND, 


2 Rich- 2. c. 5. de ſcandals magnatum, 
15. Rich. 2. c. 2. forcible entrics, 486 


HENRY THE FOURTH. 


2. Hen. 4+ c. 11. the admiralty, 296, 297. 
603 
11. Hen. 4. e. 9. return of jurors, 134 


HENRY THE Sixru. 
8. Hen. 6. c. 9. forcible entrics, 201 
8. Heu. 6. c. 12. jeofails, 203. 278. 564 
23. Hen. 6. c. 10. ſheriffs and their officers, 
287. 309. 438. 443, 449 


EDwARD THE FOURTH. 


1. Eav. 4. c. 1. fines and amercements 
in ſheriffs tourns, — 273 


HE NRW THE SEVENTH. 


3. Hen. 3. c. 1. the ſtar- chamber, 168 
3. Hen. 7. c. 2. carrying a woman away 
againſt her will, 483. 385. 488. 493 

3. Hen. 3. c. 10. coſts, where the defen- 
dant ſueth a writ of error, 145. 401. 

425. 590, 591 

4. Hen. 7. C 24. fines, 175. 183. 194.435 
7. Hens 7. c. 1. ſoldieis, 71,72 
11. Hen. 7. c. 20. jointures, 2244 


HENRY THE EIGHTH, 


3. Hen. 8. c. 1. ſoldiers, - 71, 72 
7. Hen. 8. c. 4. damage, and cofts to the 
avowant, - 498. 533, 534, 535 
14. Hen. 8. c. 5. phyficiens, 256, 257 
21. Hen. 8. C.:;, adminiſtration and pro- 
bate of * 106. 201, 202 


21, Hen. 8. c. 13. pluralities, 136. ; 354% 
355, 356, 357+ 428. 7755 416 

21. Hen. 8. c. 19. damages and coſts to 
the avowant, 498. 533, 534. 845 

23. Hen. 8. c. 4+ ſelling beer, &c. — 
23. Hen. 8. C- 9. ſuing out of the diocci, 


97+ 162, 339 
23. Hen. 8. c. 15. coſts upon nonſuit, 54, 
24. Hen. 8. c. 5. felons, - 


26+ Hen. 8. c. 6. indictments in 9 
telonies to be m——_— of in adjvin- 

ing counties, 322 

26. Hen. 8. c. 13. forfeiture for trea! — 
427, 428, 429, 430 


27. Hen. 8. c. 10. uſes, * 44-218 


27- Hen. 8. c. 16. enrolments, 109, lic. 
217, 218 

27. Hen. 8. c. 28. monaſteries, 422, 425, 
wy 
31. Hen. 8. c. 1. jointenants, < 44 
31. Hen. 8. c. 13. monaſteries to de dit. 
charged ot tithes, 422, 423, 424 

32. Hen 8. c- 1. diſpoſing land, &c. 24 
32. Hen. 8. c. 2. limitations, 3 
32. Hen. 8. c. 9. champerty, 43-232 


32. Hen. 8. aſſignecs, 24 
32. Hen. 8. c. 25. leaſes, Ke. 22, 23. 
44. 155 


32. Hen. ö. c. 30. jeofails, 90. 78. 20, 


32. Heu. 8. c. 32. partition betwixt join- 


tenants and tenants in common, 43 

32. Hen. 8. c. 34. grantees of reverſion,44 
32. Heu. 8. c. 36. fines lo bar the iſſue in 
tail, - - 4335 

32. Hen. 8. c. 37. executors to recover 
rents, &c. 471, 472 

33. Hen. 8. c. 1. falſe tokens, 364 
33. Hen. 8. c. 20. forfeiture in treaſon, 
427, 425, 429, 439 
34+. Hen. 8. of Wales, * 171. 595 
3+- Hen. 8. c. 8. phyſicians and cbirur- 
geons, — — 266,257 

34. Hen. 8. c. 26. Wales, — 382 
37. Hen. 8. c. 17. doctors of law, &c. 
255, 259 


EDwARD THE Stxyru. 


1. Ed. 6. C 7. — nnes of pro · 

ceſa, 104 

1. Edto. 6: c. 0. 0 chanteries, $1, 146. 

249- 455) 4:5 

2. Ede. 6. c. 13+ not ſetting out tithes, 

$13 

2. Eq. 6. c. 13. tithes of barren * 
1 


5. Edu. 6. c. 4. ſtriking in church, 2 


5. Eq. 6. c. 14. ingroſſers, 3 
&c. - 231. 314 315 
5. Eg. 6. c. 15. curtiers, - 5bb 


PHiL1P AND MARY. 


1. Mary, c. 9. phyficians, - 11545 
1. C 2. Phil. & Mary, 12. 
impounded, 


dat; 
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Stat. 4. & $. Phil. & Mary, c. 3. taking a 
maid, &c. - - 465 


ELIZABETH, 
. Eliz. the high commiſſion, 113, 114- 
220. 222 
1. Elis. c. 19. leaſes and grants by bi- 
ſhops, 16, 17. 47, 48, 49, 59- 95,96. 
258. 279, 280. 556, 537 


prentice, &c. 316. 347-499-516, 517 
Elis. c. 4. binding out apprentices, 179 
Elis. e. 9. perjury, — 99- 353» 354 
Eli x. c. 9. witueſſes ad teojtificandimy 

522, 523+ 840, 541 

Elia. c. 22. leather, 588 

Elix. c. 23. excommunicato capiendo, 

553 

13. Eliz. c. 7. bankrupts, 149. 668, 569 

13. Elia. c. 10. leaſes by ipiritual per- 

ſons, - - 22. 84 

18. Elix. c. 3. baſtards, 341. 350, 351. 

| 436. 470, 471 

18. Eliz. c. 13. amendments, 92. 203. 

223. 278. 282. 

27. Eliz. c. 5. demurrers, - 185 

27. Eliz. c. 8. errors in the exchequer- 

chamber, 142. 266. 300. 464- 514 

27. Elix. c. 13. hue and cry, 26. 37, 38. 

40+ 212, 213 

27. Elig. c. 16. curriers, - 588 

29. Elix. c. 4. the ſheriff's fees upon 

cxccutions, — 287 

31. Eliz. c. 6. ſimony, 320, 331.425 
35. Eliz.c. 2. popiſh rt cuſants. 

39. EliZ. c. 15. robbing in a dwelliag- 

houſe, . - 473,474 

43+ Eliz, c. 2. overſeers for the poor, 

925 93. 394, 395 

43+ Eliz. c. 4 charitable uſes, 40. 52 Se 

52 


9 * 


nn 


James THE FiRsT, 


1. Fac. 1. c. 11. polygamy, 461,462, 463 
1. Jac. 1. c. 12. witchcraft, = 141 
1. Jac. 1. c. 22, curriers, 588, 589 
3. Fac. 1. c. 4. popiſh recuſants, 504 
3+ Juc. 1. c. 8. ſuperſedeas upon a writ 
of error, . x 59 

3. Jac. 1. c. 15, relief of the poor, 572 
4. Jac. 1. c. 3. coſts to defendants, 29 
7. Jac. 1. c. 5+ double coſts to officers, 
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316 
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21. Jac, 1. c. 16. limitation of actions, 
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21. Fac. 1. c. 19. bankrupts, 149. 185, 
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21. Jac. 1. c. 12. tendering damages in 
treſpaſs, — — 264 

21. Jac, 1. fuperſedeas, Cc. 487 


Flix. c. 4. uſing a trade not being ap- 
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CruarLEs THE FIRST. 


Stat. 3. Car. 1. c. 4. baſtard children, 337. 
350, 351. 436. 470, 471 


Suggeſtion, 
In a prohibition ſhall be tried by two wit- 
nefles, = i -- cas 


Summons and Severance. 


Of one executor, the other proceeds and re- 
covers: whether mention need be made of 
him who is ſummoned and ſevered, &c. 

4203 421 


| Sunday. 
Proceſs ſerved upon it puniſhed, &. 603 


Super ſedeas. 


To a procedendo, where it is miſ-awarded 
and well allowable, notwithſtanding the 
ſtatute of 21. Jac. 1. - 437 

Awarded to an inferior court, becauſe their 
proceedings were not before an utter- 
barriſter, — - — 79 


Superſtitious Uſes, 248, 249. 455, 450. 


Surrender. 
What ſhall be a ſurrendery and how to be 


pleaded, - - 101, 103 
It a patentee for life or years of the king, of 
land or office, takes a new leaſe or patent 
thereof for another eſtate : whether it be 
a ſurrender, - 197, 198 
By a copyholder for life, to the uſe of ano- 
ther, to whom the lord granteth it for his 
lite; he dies: whether the firſt copy- 
holder ſhall have the land back again as the 
remnant of the eſtate in poſſibility remain- 
ing in him, - - 204, 205 
Surrender dimifionis prædictæ, and not of the 
eſtate or tenements, &c.: whether good 
pleading, - - - 101 
Grantee of a rent for life accepts of a leaſe 
for years of part of the ſame land, and ſur- 
renders the ſaid leaſe : whether the rent 
remains ſuſpended during the years, or be 
revived preſently by a ſurrender, 102; 103 
See Copyholds. 


T. 


Tail. 


What ſhall make an eſtate tail — 22 
Whether it ſhall be by a deviſe to a brother 
and his heirs; and for default of ſuch heirs, 
to his ſiſter and her heirs, 37, 38 
How an eſtate tail in the king may be bar- 

red, - - 96, 9 
Habendum to huſband and wife, to the uſe 4 
them and the heirs of their bodies: whe- 
Ft 2 ther 
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ther it be an eſtate tall or for life only, 230, 
231. 245 

Where an eſtate tail is barred by fine : whe- 
ther it may be revived by confirmation of 


him who hath the fee, - 478 
Fee tit. Tenant. 
Tales. 
De circumſtantibus; where it ſhall be, 345 


Tales by prowiſe tor the defendant cannot be 
in the ſame Term that the jurors make 
default, . - 464 


Tenant, 


Tenant in tail, reverſion to the king, makes 
a tcoffment, and after is attainted of trea - 
ſon : whether the eitate or right of the tail 
is forfeized by the ſtatutes of 26. Ilen, S. c. 15. 
and 33. Heu. $. c. 27. 427, 428, 429, 430 

Tenant in common may be by a deviſe to 
three, their beirs and aſſigns, part and part 

alike, - - - 75 

Tenant at will makes a leaſe for years, ren- 
dering rent; the leſſee enters and pays 
the rent: whether the leſſee be in as leſſre 

or diſſeiſor, — 302, 303 

See tit. Tail. 


Tender. 


Whether tender of a rent ought to be de- 
manded, where one is obliged to perform 
all covenants and payments in a leaſe, 76 

When aud where tender of amends for treſ- 
paſs by the ſtatute of 21. Fac. 1. c. 12. is 
to be made, — . 264 

Whether traveric ſhall be of the tender of a 
marriage in w'4a/:re maritagtty Or in an ac- 
tion of the caſe iu nature tnereof, - 503 


Term. 


For what purpoſe the Term ſhall be f4id to 
begin the firſt day, and when upon the 


quarto dit poſt, 14. 102 


Term adjourned to Reading, + 13 
See uit Adjournment. 


Teſtament. 


Rules concerning expoſition of teſtamente, 
517 £2. 359 

By whom a teſtament or will may be made, 
and how revoked, > 51,52. 161. 198 
Wiere the teſtament of a feme cover t ſhall be 
good, . - 26. 219, 220 
Feoffment to ſuch uſes as ſhall be declared 
dy bis will; be deviſeth the land as a de- 
claration of the 'uſes : whether, it ſhall 
enure as a declaration of the land itſcl', 3g 
Probate of reſtaments, where to be made, 

95» 396» 3 
Te tit. Deyiles and Prohibition. " 


Teſte. 


How the teſte of writs judicial ſhall be made 
ppoa the death of THE CHIEF JosTICE, 393 


Time. 


What time one ſhall have where he is bound 
to do a thing after requeſt oi reaſonable re. 
queſt, — 299 

To make a thing parcel in reputation, what 
time is required, - 169. 308 

It is not material that the time of diſturh. 
ance ſhould be alledged in a declaration, 
when it is but collateral to the promiſe, 307 


Title. 


What ſhall be a ſufficient title in a declara- 
tion to a water - courſe, 499, 509 


Traverſe. 


Where it ſhall be to the manner of vacancy 
aliedged in a grare impedit ; and what 
matter is principally travcrlable, 61, 6:, 

105. 5% 

Whether if it be taken where it ought not to 
be, it makes not the plea double or ill; 
and where it ought to be ſpecially aliedg-4 


upon a demurrer, 65, 62, 10g 
Where the taking a traverſe may be perilous, 
24. 328 

Where and in what caſes there may be a * 
verſe upon a traverſe, — 10 5. 586 
Where a traverſe ſhall or ought to be to the 
matter to induce a traverir, — 174 


Inducement to a traverſe ſhall not be fo pre- 
cilely pleaded as another plea, - 442 
Whether the inducement thercunto ougut 
always to he ſufficient in matter, 266. 336 
Whether traverſe ought to be a ſpecial cause 
of receipt, - - 226 
Where there is no abſolute confeſſiag and 
a voiding there ought to be a traveile 
Where the traverſe of the day ſhall make the 
plea ill, - - 501 
Whether the traverſe ſhall be of the tender 
of a marriage in Vale maritagity Or in an 
action upon the calc in nature thereof, 03 


Where the defendant makes title by a ater 


grant trom the ſame party, there the plain» 
tiff necds not traverle it, 2 9 


Treaſon. 


To go in a warlike-manner with a multitude 
to aſſault a privy-councillor at his houſe 
is trealn, - - 883 

The breaking of a priſon wherein traitors arc 
in durance and caufing them to elc-pe 18 
trealon, althopgh the parties did not knuw 
there were any traitors theie, +- 53 

There is nothing treaſon at this day but what 
is made ſo by the ſtatute 25. Edw. 31 c.. 

117. 333 

No words are treaſon unleſs made ſo by ſome 
particular ſtatute, ' 

Judgment in tre:ſon for ſpeaking traitorons 
words againſt the king, 1 

Judgment in treaſon for counterfeiting — 
ney, » 8 - ; 

Petic reaſon in the wife to murder her hut 
band, and judgment thereupon, 53% 53? 
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Treſpaſs. 


Whether action of treſpaſs lies where bail 
ſufficient is tendered to A SERJEANT upon 
an arreſt upon a plaint in London, and he 
refuſe to accept thereof, 8 196 

It is no plea in treſpaſs for cutting his nets 
and oars, that he cut them becauſe he 
found the plaintiff iſhing with them in his 
waters, - 228 

For killing an hawk, without ſhewing what 
kind of hawk it was, and that the was re- 


claimed, whether good, - - 18 
Treſpaſs for fiſhing x ſeparal! Piſcarid ſud, 
and taking prices ſnas ib1dem, - 554 


Treſpaſs of aſſault and battery 2. Juli: Ine 
defendant juſtifies ex ſor defence 9. Julii, 


£14, $15 
Jn another place, &c. - 572, 573 
See tit- Action. 
Trial. 
A fact in one county cannot be tried in ano- 


ther, — — — 247 
Whether upon indictments traverſed trial 
may be the ſame day or ſeſſions, 315+ 340. 
438. 448 
Trial of a priſoner by virtue of a commiſſion 
of oyer and terminer, without any commiſ- 
ſion of gaol-delivery, may be the ſame day 
of the enquiry, - 583 
Where trial may be in an Engli/ county ad- 
judged for a fact committed in Wales, oe 
24 
Upon a record of ni, privs varying in ſub- 
ſtance from the plea roll, the trial is merely 
void, 20, 21+ 194 
Trial of an iNue upon a iff prius roll where 
there is a miſpr-fion of the jurats : whe- 
ther it be good or amendable, — 275 
Trial by ten of the principal pannel and two 
of the tales, where there were but twenty- 


three in the vencre facias returned: whe- 
ther it he good, or is aided by any of the 


ſtatutes, . . 123, 224 
Where twenty-three only are returned in 
the wenire facias, and in the habeas corpora 
twenty-four are named and returned, and 
the twenty-tuurch juror ſworn : whether 
it be good, or aided' by the ſtatutes, 278 
Trial of an iſſue by fix jurors is not good, 
although * to have been uſed ſo by 
cuſtom, - 260 
Whether the trial of ſheriff or no ſheriff ſuch 
a day, when proceſs was returned, ſhall 
be by the patent ſhewn, or per pais, 421 
Cuſtom of London which concerns all the = 
tizens, ſhall be tried per pair, = 
Trial of inſtitution ſhall be by the biſhop ; Ta 
induction per pais, - . 380 
Where there may be trial in the ſpiritual 
court of a releaſe or other matter triable 
by the courſe of the common law, and 
Where net, I — 237,238 


T rover and Converſion. 
Where the day and place of the trow-rr ought 


to be mentioned, - 262. 52g 
Sec tit. Action. 
Tourn de Viſcount. 


What time it ſhall be held, and how the 
amercements fhall be levied, 275, 276 
See Amercement. 


Timber. 


What ſhall be ſaid to be timber-trees, 531 
See tit. Waſte. 


Tithes. 


What ſhall be good cauſe of diſcharge of 
tithes, 

Whether tithes ſhall be paid of foreſt und 
in the hands of the king's purchaſors, which 
were ever 3 of tithes in the R s 
hands, 

Whether tithe ſhall be peid for abbey ns 
diſſolved by the ſtatute 2. Hen. 8. c. 20. 

422, 423, 424 

What ſhall be called minute decima, 28 

Whether tithe ſhall be paid for honſes in 
London, - - 596 

Whether an ejeAione firme lies for tithes, 30x 

Whether they be within the ſtatute of 8. Hex. 6. 
C. 20. to have reſtitution, - 201 

Tithes are payable for firewood, or wood for 
fences, unleſs there be a ſpecial cuſtom to 
diſcharge them, - 113 

Whether tithe ſhall be paid for the paſturage 
of ſheep fed to be 3 in an houſe within 
the pariſh, 237 

Whether tithe ſhall * paid for fiſh taken in 
the ſea or great rivers, - 264. 339 

Whether for conies taken in a warren, 339 

Whether for young trees planted in a nur- 


ſery upon purpole to be rooted up and ſold, 


, $24 

Whether tithe ſhall he pad for honey, 560 
Whether it ſhall be paid of the bees them- 
ſelves, — — - 404 


V. 


Variance. 


Betwixt the writ or bill and the count, where 
it ſhall be aided by the ſtatute of jcofails, 
and where not, — 272. 281, 282. 32 

Betwixt the count and the indenture pleaded, 
where it makes the judgment erroneous, 

314 41 


Venire Facias. 


Of what place, and how it ſhall be, 17. 150. 
162. 480 


Bearing 
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Bearing date before the action brought, and 


yet the trial thereupon good, 38. 90, 91 
With the tie or day of return, varying from 
the roll, and before the teſte of the writ, 
and the ifſue tried thereupon, whether 
amendable, - 38. 203, 204 
Venire fatias de nowo awarded, where the trial 
is upon a record of * prizs varying from 
the roll, although the plaintiff be non- 
ſuited, - - 203, 204 
Where wenire ſucias de nod ſhall be awarded, 
254+ 312 

Whether a v2nire ficias may be from the 
ward of a city, - 159. 164, 165 
Fenire facias againſt two, where the one is 
dead, after iſſue and trial thereupon: whe- 
ther the judgment againſt the ſurvivor be 
good, aa G a 426 
Where in a wenire facias ſummonitus oft was 
returaed, where it ought to have been at- 
tachiatus ct: whether good, — 9 
Appeal by the ſon and heir ot the death of 
his father againſt tuo, that the one prodi- 
toriè, the other felonice,conſpired his death: 
whether there ought to be one or ſeveral 
vcnire facias for the trial thereof, = 53z 

See ttt. Trial. 


Verdict. 


If it do find matter varying from the decla- 
ration, where it ſhall hurt the declaration, 
and where not, - 151 

Where it ſhall make an ill plea or iſſue good, 

6. 1529 153+ 168. 191 

Verdict general as the plea is good, and not 
void for uncertainty, - 219 

Verdict ſpecia! not finding the plaintiff's title, 
and yet g od, - - 22 

Verdict finding the iſſue preciſcly for the 
plaintiff or defendant, and new matter con- 
zrary to it, is good according to the iſſue, 

and void for the ſurpluſage found, 130, 
131. 195.212 

Verdict find damages 291. (to be paid in ſuch 
a commodity, it by law it may be) it is a 
good verdict for the damages found, and 
void for the reſidue, P 

Verdict, where void by reaſon of repugnancy, 


| 495 
Upon a writ of enquiry of waſte, it finds that 
he made waſte in leſs quantity, and doth 
not find, quod null/um altud fect vaſtum: 


whether it be good, - 414.453 
That the defendant aſumgſit, where there be 


two ſeveral promifes alledged : whether it 


be good, - - 219 

Where it gives all in damages in an aſſiſe, for 
fix years arrearages of a rent- ſcck, not 
mentioning it to be for arrearages, and vet 
ſhalt be good, 

'Thit the church is void per tempus ſemeſire, 
a!though it finds not the time of the avoid» 
ance, is good, 343 

Obligation with a condition to pay upon the 

ziſt of S-ptember : payment is pleaded to 

de at that day: and the verdict finds, ther 
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was no payment the ſaid 3 iſt of 
yet a good verdict, he - "oY 
Verdict certainly given and uncertainly re- 
turned, how it may be amended, 38 
After verdict matter of form ſhall uot be pre. 
judicial, - — 99,91 
here two contrary verdicts be given, the 
— — be avoided, unleſs by error or 
Attaint, 1 15 5 
See tit. Venire Facias a nds.” 


Vi et Armis. 


Where the omiſſion of thoſe words in indict. 
ments and declarations will make them 
vitious, — N 378. 487 

Vicar. 

Of what things he ſhall have tithes, as ;147 - 

cc cimæ, - — — 23 
Victuals and Victuallere, 

What fhall be ſaid to be viduals, and who 

victuallers, &c. — 813: 2313 234 


Vill. 


Vill and pariſh ſhall be intended all one and 


the ſame, it the contrary appears not, 14; 
See tit. Fine. 


Unity of Poſſeſſion. 


Where and what things it ſhall <xtinguiſh, 
479 


Voucher. 


Whether one may vouch the king with a 
voucher over, - 967 97 
Sce tit. Infant. 


Uſes. 


Where the limitation of the uſes ſhall be for 
the limitation of the cſtate; and where it 
ſhall be conſtrued larger than the eſtate, 

27% 

Uſes limited, upon recovery, which is — 
by eſtoppel, ſhall bind the recoveree and his 
beirs, and alt claiming under him, 3659 

Uſes contingent, by what acts they may be 
deſtroyed, — — 102, 103 

Who ſhall have the benefit of contingent 
uſes, and by what acts they may be tranſ- 
ferred, ſuſpended, or deſtroyed. 359 

Uſes raiſed upon conſideration of blood, 529 

$34 


Uſury. 


What ſhall be ſaid uſury within the ſta- 
tutes, - | - 283 
It ſhall not be uſury where the agreement is 
not corrupt, - - 501 
Permitted to be paid, if it exceeds not that 
which is allowed by the ſtatutes, 273. 49! 


Out- 
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Outlawry. 


Reverſed by plea : whether it be within the 
ſtatute of limitations, - 194, 195 
Whether the outlawry of a juror ſhall be good 
cauſe to diſcharge an indictment, - 147 
Where the defendant after imparlance pleads 
| outlawry, and upon u tiel record pleaded 
falls of the record, judgment ſhall he abſo- 
lutely given, and not a reſpordes ouſter, 566 


— oY 


W. 


Wager of Law. 
Where it lies - 187 
Ia inferior courts it is not allowed, — 112 
Wales. 


Whether a certicrar; lies to remove a record 
or indictment there found, 34. 331, 332 
Where judgment is given in debt againit a 
defendant in Wales, who dieth inteſtate, 
and one here takes letters of admimiftra- 
tion : whether any execution may be in 
Wales, - - - 34 
Whether a writ of appeal may be brought in 
the next Engli/4 county for a murder in 
Wales, — — 247, 248 
Whether the courts in Wars might write to 
the archbiſhop or biſhops in Zngland to 
certify baſtardy, matrimony, &c. 247+ 342 
How proceſs are there returnable from day 
to day, and not confined to filteen days 
betwixt the 7e and return, 
They have juriſdiction to hold plea ot lands 


not held of the king, - - 172 
Trials may be there made in ſome places by 
fix jurors only, - - 260 


Cuſtoms in Wales, 171, 172. 231. 238. 247, 


248. 254. 260. 332. 342. 344. 562. 570 
See tit. Court of the Marches. 


Ward and Wardſhip. 


Whether a diſtreſs be maintainable for relief, 

or pro valore maritagils = $33» 53+ 

Whether the beir ſhall pay relief to other 

lords at his full age, where his land had 

been in ward to the king, by reaſon of other 

lands held in capitr, = — £34 
See Nuare Impedit- 


Warranty. 


Where warranty deſcended and attached 
upon the heir in remainder is defeated by 
the entry of the tenant for life, who is not 
8 : whether it be defeated groad the 

er, © - - 145 

Where warranty ſuall be ſaid to be collateral, 

and where it ſhall bar him who bad right 
ore, * * — 156 


179. 234 
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Where it is determined by the returning of 
the fee to the feoffor, - 305.369 
Whether warranty upon a feoffment to the 
uſe of the feoffee for his life, remainder for 
life, and after to the feoffor and his heirs, 
ſhall bind for the benefit of him in re- 
mainder, - 369, 370, 371 
What ſhall be ſaid to be a warranty com- 
mencing by diſſeifin, - 370. 433.484 
Where found by ſpecial verdĩct, although not 
pleaded, yet ſhall bind, - 145 
How the recovery in value ſhall be in a war- 
ranty againſt the king, and how he {hall 
recover over in value, - = 96,97 


Warren. 


Waſte. 


Whether the aſſigace of the leſſor ſhall have 
action of waſte for cutting down timber- 
trees during the leaſe for years, 242, 243 

Wnercin waſte alledged in domibus gardinis 
et porariis, and a writ of enquiry of waſte 
awarded, the jury finding the waſte in cut- 
ting down two trees, where the r-aſte was 
aſſigned in cutting down twenty trees, and 
they do not find guod nlum aliud ſecit - 
tum : Whether it be good, s-: — 

What judgment ſhall be given upon a ve 
facias in waſte, where ſeveral iſſues be 
joined, and the verdict is found in part for 
the plaintiff and part againſt him, 281 


If in a writ of enquiry of waſte there be more 


than twelve ſworn: whether it be crro- 
neous, * 5 - 414 
Ses tit. Writ. : 


aver de Afton. 

The king may wave a demurrer or iſſue, but 
not any other againſt the king, without 
the attorney-general's conſent, = 347 

Whether the plaintiff in an action of waſte 
brought ſor the cutting down and carrying 
away of a timber-tree may wave that ac- 
tion and bring an action of trover, 242, 243 


Ways. 


Whether the erecting of a pate upon the 
highway to open and ſhut with the hand 


be a nuiſance, - — 184, 183 
Who ought to repair bighwaye, 336 
Wife. See Baron and Feme, 


and Feme Sole, 
Wills. See Teſtament and Deviſe. 


Witneſſes, 
Ad teſtificandum make default, $24, 523+ 540, 
. 541 
99 


P er) ured, = - 
| Words. 
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Words. 

No words are treaſonable, uuleſs made ſo by 
ſome ſtatute, - - 125 

Of tuch words as are not uſual the law doth 
not take any conuſance, = 554, $55 
See tit. Action ſur Cale, and Expotnion- 

vad and Meld. 
Whether minute decime, - 28 
Writ. 


THE REGISTER is the rule of original vs, 
but jud:ciulcwrits may be framed according 
to the direction and diſcretion of the court, 

$27 

Where it ſhall be awarded to the coroncre, 
where the therifT is plaintiff or defendant, 

415, 416 

Writ of right of advowſon, the manner of 

proceccings therein, 511. 574+ 589, 590, 
591592 

Writ of quod ci  deforceat,. where it may be 
general and count {pecial in what action 
he wilt, — - - $44, 4645 

Writ demanding 15. c. jampra et bruerie : 
whether it be uncertain, - - 179 
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Wr't of enquiry of waſte is not a mere inqueſt 
of office, but in nature of a verdict ; where- 
of an attaint lies, - 414 

Writ to enquire of the preſerving. of inclo- 
ſures; how and in what caſcs it ſhall be, 

280, 281. 439, 449 

Writ to certify that J. S. is a baron, and that 
eſs ſhould not be awarded againſt him, 

ut as againſt a peer of the realm, 205, 206 

Writ awarded to a biſhop out of Hales; and 
whether it may he to the archbiſhop, 342 

Writ of reſtitution awarded upon an eject- 
ment for tithes, - - 201 

Awarded to the eccleſiaſtical court, for the 
admitting and ſwearing of a churchwarden, 

For the admitting aud ſwearing 4 the clerk 
of a pariſh, - 52g 

Writ of privilege, to diſcharpe a an attorney 
or clerk of the court from being preſſed for 
a ſoklier, - - 11 

From being conſtable, &c· - 389 

Writ of privilege for ſerjeants at law and 
their ſervants,to be ſued only in the com- 
mon pleas, - - - 84, 83 

Writ of diſiringas will 1ta,c: dene ad 
levand. * Sc. upon the ſtatute of 13. 
Etw.-1 - 250, 281. 439, 440. 580, 


Jamg. noſter * Agricola, pyſteritati narratus et traditus, ſuperſtes erit. 
Tacirvs in vita JULI AGRICOLAE, Socri /yt, 
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